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The  Board  of  Pardons, 


1.  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  January  and  July  of  each  year. 

2.  Special  meetings  may  be  called  by  the  governor  at  any  time 
when  the  exigencies  of  any  case  demand  it,  notice  thereof  being 
given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture,  or  for 
a  commutation  of  sentence  or  pardon,  shall  be  considered  by  the 
board  unless  presented  in  the  form  and  manner  required  by  the  law 
of  the  state,  approved  February  20,  1875. 

4.  In  every  case  where  the  applicant  has  been  confined  in  the 
state  prison,  he  or  she  must  procure  a  written  certificate  of  his 
or  her  conduct  during  such  confinement,  from  the  warden  of  said 
prison,  and  file  the  same  with  th3  secretary  of  this  board,  on  or 
before 'the  day  of  hearing. 

5.  All  oral  testimony  ofiered  upon  the  hearing  of  any  case  must 
be  presented  under  oath,  unless  otherwise  directed  by  a  majority  of 
the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  private, 
unless  otherwise  ordered  by  the  consent  of  all  the  membei-s 
present. 

7.  After  a  case  has  been  acted  upon,  and  the  relief  asked  for 
has  been  refused,  it  shall  not,  within  twelve  months  thereafter, 
be  again  taken  up  or  considered  upon  any  of  the  grounds  specified 
in  the  application  iipon  consideration,  except  by  the  consent 
of  a  majority  of  the  members  of  the  board,  nor  in  any  case, 
except  upon  new  and  regular  notice  as  required  by  law  in  case 
of  01  iginal  application.  Digitized  by  doOQlC 
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8.  In  voting  upon  any  application  the  roll  of  membei's  shall  be 
called  by  the  secretary  of  the  board  in  the  following  order; 

First — The  Attorney-General. 

Second — The  Junior  Associate  Justice  of  the  Supreme  Court. 

Third — The  Senior  Associate  Justice. 

Fourth— The  Chief  Justice. 

Fifth— The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his  vote 
"  for  "  or  "  against "  the  remission  of  the  fine  or  forfeiture,  commutation 
of  sentence,  pardon  or  restoration  of  citizenship. 

9.  No  document  relating  to  a  pending  application  for  pardon  or 
commutation  of  sentence,  or  to  a  prior  application  which  has  been 
denied,  shall  be  withdrawn  from  the  custody  of  the  clerk  after  filing, 
unless  by  consent  of  the  l)oard. 

10.  Application  for  pardon  or  commutation  of  sentence  must 
be  filed  with  the  clerk  at  least  two  days  before  the  i-egular 
meeting  of  the  board,  at  which  the  application  is  to  be  con- 
sidered. 

11.  All  pa|)ers  pertaining  to  applications  for  pardon,  or  for 
restoration  to  citizenship,  must  be  properly  indorsed  before  presen- 
tation for  filing;  and  the  name  of  the  attorney  for  the  applicant 
must  appear  in  such  indorsement  on  the  petition  and  notices 
to  the  District  Judge  and  District  Attorney.  The  indorsement 
on  each  paper  must  begin  at  the  top  with  "  Board  of  Pardons,"  and 
include  the  name  of  the  document. 
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OF 


THE  SUPREME  COURT 


STATE   OF    NEVADA. 


RULE    I. 

1.  Applicants  for  license  to  practice  as  attorneys  and  coun- 
selors -will  be  examined  in  open  court  on  the  first  day  of  the 
term. 

2.  The  supreme  court,  upon  application  of  the  district  judge  of 
any  judicial  district,  will  appoint  a  committee  to  examine  persons 
applying  for  admission  to  practice  as  attorneys  and  counselors  at 
law.  Such  ommittee  will  consist  of  the  district  judge  and  at  least 
two  attorneys  resident  of  the  district. 

The  examination  by  the  committee  so  appointed  shall  be  con- 
ducted and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge  and  at  least 
two  others  of  the  committee,  and  the  questions  and  answera  must  be 
reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given  to 
the  applicant  by  any  member  of  the  committee  previous  to  the 
examination. 

The  examination  shall  embi*ace  the  following  subjects: 

1.  The  history  of  this  state  and  of  the  United  States; 
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14  Rules  of  the  Supreme  Court. 

2    The  constitiitional  relations  of  the  state  and  federal  govern- 
ments; 

3.  The  jurisdiction  of  the  various  coui*ts  of  this  state  and  of  the 
United  States; 

4.  The  various  souix^es  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to  property 
and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  principles  of 
equity  jurisprudence; 

7.  Rules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

9.  Remedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  applicant*^  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  much  at  large 
into  the  details  of  these  subjects,  but  only  sufficiently  so,  fairly 
to  test  the  extent  of  the  applicant's  knowledge  and  the  accuracy  of 
his  understanding  of  those  subjects  and  books  which  he  has 
studied. 

4.  When  the  examination  ia  completed  and  reduced  to  writing, 
the  examiners  will  return  it  to  this  court,  accompanied  by  their 
certificate  showing  whether  or  not  the  applicant  is  of  good 
moral  character  and  has  attained  his  majority,  and  is  a  bona  fide 
resident  of  this  state;  such  certificate  shall  also  contain  the  facts 
that  the  applicant  was  examined  in  the  presence  of  the  committee; 
that  he  had  no  knowledge  or  intimation  of  the  nature  of  any  of 
the  questions  to  be  propounded  to  him  before  the  same  were  asked 
by  the  committee,  and  that  the  answers  to  each  and  all  the  questions 
wera  taken  down  as  given  by  the  applicant  without  reference  to 
any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with  the 
clerk  of  the  court  before  the  application  is  made,  to  be  returned  to 
the  applicant  in  case  of  rejection. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the  state- 
ment  settled  (if  there  be  one)  thirty  days  before  the  commencement 
of  a  term,  the  transcript  of  the  record  shall  be  filed  on  or  before  tbg 
fii*st  day  of  such  term. 

RULE  III. 

1.  If  the  tmnscript  of  the  recoi-d  be  not  filed  within  the  time 
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prescribed  by  Rule  II,  the  appeal  may  be  dismissed  on  motion 
during  the  lirst  week  of  the  term,  without  notice.  A  cause  so 
dismissed  may  be  restored  during  the  term,  upon  good  cause 
shown,  on  notice  to  the  opposite  party;  and  unless  so  restored 
the  dismissal  shall  be  final,  and  a  bar  to  any  other  appeal  from 
the  same  order  or  judgment. 

2.  On  such  motion,  there  shall  be  presented  the  certificate  of 
the  clerk  below,  under  the  seal  of  the  court,  certifying  the 
amount  or  character  of  the  judgment;  the  date  of  its  rendition; 
the  fact  and  date  of  the  filing  of  the  notice  of  appeal,  together 
with  the  fact  and  date  of  service  thereof  on  the  adverse  party, 
and  the  character  of  the  evidence  l^  which  said  service  ap])ears; 
the  fact  and  date  of  the  filing  the  undertaking  on  appeal,  and  that 
the  same  is  in  due  form;  the  fact  and  time  of  the  settlement 
of  the  statement,  if  there  be  one;  and  also,  that  the  a|)pellant  has 
received  a  duly  certified  transcript,  or  that  he  has  not  requested 
the  clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if  he 
has  made  such  request,  that  he  has  not  paid  the  fees  therefor,  if  the 
same  have  been  demanded. 


RULE   IV. 

1.  All  transci-ipts  of  record  in  civil  cases  shall  be  printed  on 
unruled  white  writing  paper,  ten  inches  long  by  seven  inches 
wide,  with  a  margin,  on  the  outer  edge,  of  not  less  than  two 
inches  wide.  The  prin'ed  page,  exclusive  of  any  marginal  note 
or  reference,  shall  be  seven  inches  long  and  three  and  one-half 
inches  wide.  The  folios,  embracing  ten  lines  each,  shall  be  num- 
bered from  the  commencement  to  the  end,  and  the  numbering 
of  the  folio  shall  be  printed  on  the  left  margin  of  the  page.  Small 
pica  solid  is  the  smallest  letter,  and  most  compact  mode  of 
composition  allowed. 

2.  Transcripts  in  ci-iminal  cases  may  be  printed  in  like  man- 
ner as  prescribed  for  civil  cases;  or,  if  not  printed,  shall  be 
written  on  one  side  only  of  transcript  paper,  sixteen  inches  long 
by  ten  and  one-half  inches  in  width;  with  a  margin  of  not  less 
than  one  and  ona-half  inches  wide,  fastened  or  bound  together 
on  the  left  sides  of  the  pages  by  ribbon  or  tape,  so  that  the  same 
may  be  secured,  and  every  part  conveniently  read.  The  transcript, 
if  written,  shall  be  in  a  fair,  legible  hand,  and  each  paper  or  order 
ahall  be  separately  inserted. 
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3.  The  pleadings,  proceedings  and  statement  shall  be  chron- 
ologically arranged  in  the  transcript,  and  each  transcript  shall 
be  prefaced  with  an  alphabetical  index,  specifying  the  folio  of 
each  separate  paper,  order  or  proceeding,  and  of  the  testimony  ot 
each  witness;  and  the  transcript  shall  have  at  leant  one  blank 
fly-sheet  cover. 

4.  No  record  which  fails  to  conform  to  these  rules  shall  be 
received  or  filed  by  the  clerk  of  the  court. 

,  RULE  v. 

The  written  transcript  in  civil  causes,  together  with  sufficient 
funds  to  pay  for  the  printing  of  the  same,  may  be  transmitted 
to  the  clerk  of  this  court.  The  clerk,  upon  the  receipt  thei-eof, 
shall  file  the  same  and  cause  the  transcript  to  be  printed,  and 
to  a  printed  copy  shall  annex  his  certificate  that  the  said  printed 
transcript  is  a  full  and  correct  copy  of  the  transcript  furnished 
to  him  by  the  party;  and  said  certificate  shall  be  prima  facie 
evidence  that  the  same  is  correct.  The  said  printed  copy  so  certi- 
fied shall  also  be  filed,  and  constitute  the  record  of  the  cause  in 
this  court,  subject  to  be  corrected  by  reference  to  the  written  tran- 
script on  file. 

rule  vl 

The  expense  of  printing  transcripts  on  appeal  in  civil  causes,  and 
pleadings,  affidavits,  biiefs,  or  other  papers  constituting  the  record 
in  original  proceedings  upon  which  the  case  is  heard  in  this  court, 
required  by  these  rules  to  be  printed,  shall  be  allowed  as  costs,  and 
taxed  in  bills  of  costs  in  the  usual  mode. 

UULE    VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  tran- 
script from  the  court  below,  either  party  may  suggest  the  same, 
in  writing,  to  this  court,  and  upon  good  cause  shown,  obtain 
an  order  that  the  proper  clerk  certify  to  the  whole  or  part  of 
the  record,  as  may  be  required,  or  may  produce  the  same  duly 
certified,  without  such  order.  If  the  attorney  of  the  adverse  party 
be  absent,  or  the  fact  of  the  alleged  error  or  defect  be  disputed, 
the  suggestion,  except  when  a  certified  copy  is  produced  at  the 
time,  must  be  accompanied  by  an  affidavit  showing  the  existence 
of  the  error  or  defect  alleged. 
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RULB   VIII. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  ap|>eal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to  the 
record  affecting  the  right  of  the  appellant  to  be  heard  on  the 
points  of  error  assigned,  which  might  be  cured  on  suggestion 
of  diminution  of  the  record,  must  be  taken  at  the  first  term 
after  the  transcript  is  filed,  and  must  be  noted  in  the  written  or  the 
printed  points  of  the  respondent,  and  filed  at  least  one  day  before 
the  argument,  or  they  will  not  be  regarded. 

RULE   IX. 

Upon  the  death  or  other  disability  of  a  pai-ty  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by 
suggestion  in  writing  to  the  court  on  the  part  of  such  represen- 
tative, or  any  party  on  the  record.  Upon  the  entry  of  such  sugges- 
tion, an  order  of  substitution  shall  be  made  and  the  cause  shall 
proceed  as  in  other  cases. 

BULE   X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before,  the  first  day  of  the  term,  unless  by  written  consent  of 
the  parties;  provided,  that  all  civil  cases  in  which  the  appeal  is 
perfected,  and  the  statement  settled,  as  provided  in  Rule  II, 
and  the  transcript  is  not  filed  before  the  first  day  of  the  term, 
may  be  placed  on  the  calendar,  on  motion  of  the  respondent,  upon 
the  filing  of  the  transcript. 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after  tlie 
calendar  is  made  up,  the  cause  may  be  placed  thereon  at  any  time, 
on  motion  of  the  defendant. 

3.  Causes  shall  be  placed  on  the  calendar  in  the  order  in  which 
the  transcripts  are  filed  with  the  clerk. 

RULE    XI. 

1.  At  least  six  days  before  the  argument,  the  appellant 
shall  furaish  to  the  respondent  a  printed  copy  of  his  points 
and  authorities,  and  within  two  days  thereafter  the  respondent  shall 
furnish  to  the  appellant  a  written  or  printed  copy  of  his  points  and 
authorities. 
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2.  On  or  before  the  calling  of  the  cause  for  argument  each 
party  shall  file  with  the  clerk  his  printed  points  and  authorities, 
together  with  a  brief  statement  of  such  of  the  facts  as  are  necessary 
to  explain  the  points  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court,  be 
limited  to  the  printed  points  and  authorities  filed,  and  a  failure 
by  either  party  to  file  points  and  authorities  under  the  provisions 
of  this  rule,  shall  be  deemed  a  waiver  by  such  party  of  the  right  to 
orally  argue  the  cause. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  special  permission  of  the  court,  but 
each  defendant  who  has  appeared  sepai*ately  in  the  court  below,  may- 
be heard  through  his  own  counsel. 

5.  At  the  argument,  the  court  may  order  printed  briefs  to  be 
filed  by  counsel  for  the  respective  parties  within  such  time  as  may 
be  fixed. 

6.  In  criminal  cases  it  is  left  optional  with  counsel  either  to  file 
written  or  printed  points  and  authorities  or  briefs. 

BULE   XII. 

In  all  cases  where  a  paper  or  document  is  required  by  these  rules 
to  be  printed,  it  shall  be  printed  upon  similar  paper,  and  in  the 
same  style  and  form  (except  the  numbering  of  the  folios  in  the  mar- 
gin) as  is  prescribed  for  the  printing  of  transcripts. 

RULE   XIII. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the  tran- 
script, briefs  and  points  and  authorities,  which  copies  shall  be  di»> 
tributed  by  the  clerk. 

RULE   XIV. 

All  opinions  delivered  by  the  court,  after  having  been  finally  cor- 
rected, shall  be  recorded  by  the  clerk. 

rule  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in  writing, 
and  presented  within  fifteen  days  after  the  final  judgment  is 
rendered,  or  order  made  'by  the  court,  and  publication  of  its 
opinion  and  decision,  and  no  argument  will  be  heard  thereon. 
No  remittitur  or  mandate  to  the  court  below  shall  be  issued  until 
the  expiration  of  the  fifteen  days  herein  provided,  and  decisions 
upon  the  petition,  except  on  special  order. 
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RULE    XVI. 


Where  judgment  is  reversed  or  modified,  a  certified  copy  of  the 
opinion  in  the  case  shall  be  transmitted,  with  the  remittitur,  to 
the  court. 


RULE   XVII. 


No  paper  shall  be  taken  from  the  court  room  or  clerk's  office, 
except  by  order  of  the  court,  or  of  one  of  the  justices.  No  order 
will  be  made  for  leave  to  withdraw  a  transcript  for  examination, 
except  upon  written  consent  to  be  filed  with  the  clerk. 


RULE   XVIIL 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case  for  issuing 
the  same. 

RULE    XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and  a 
sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party  or 
his  attorney,  and  to  the  sheriflT,  it  shall  operate  as  a  supersedeas. 
The  bond  or  undertaking  shall  be  substantially  the  same  as  required 
in  cases  on  appeal. 

RULE   XX. 

The  writ  of  error  shall  ba  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE   XXI. 

The  rules  and  practice  of  this  court  respecting  appeals  shall 
apply,  so  far  as  the  same  may  be  applicable,  to  proceedings  upon 
a  writ  of  error. 

RULE   XXII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

RULE   XXIIL 

Appeals  from  orders  granting  or  denying  a  change  of  venue, 
or  any  other  interlocutory  order  made  before  the  trial,  will  be  heard 
at  any  regular  or  adjourned  term,  upon   three  days'  nQtice  being 
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given  by  either  appellant  or  respondent,  when  the  parties  live 
within  twenty  miles  of  Carson.  When  the  party  served  resides 
more  than  twenty  miles  from  Carson,  an  additional  day's  notice 
will  be  required  for  each  fifty  miles,  or  fraction  of  fifty  miles, 
from  Carson. 

RULE   XXIV. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless  for 
good  cause  shown  the  time  is  shortened  by  an  order  of  one  of  the 
justices,  the  notice  shall  be  five  days. 
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RULE    I. 


The  hour  of  10  o'clock  a.  m.  is  fixed  for  the  opening  of  court, 
unless  otherwise  ordered. 

RULE   II. 

The  clerk  of  each  county  of  the  state  shall  make  three  calen- 
dars for  the  district  court  of  his  county,  upon  one  of  which  he 
shall  place  all  civil  causes  at  issue  upon  questions  of  fact  as 
soon  as  the  issue  is  made;  upon  another  of  which  he  shall 
place  all  civil  causes  at  issue  upon  a  question  of  law,  and  all 
motions  of  every  nature,  except  ex  parte  motions,  as  soon  as  the 
motion  is  made,  or  as  soon  as  notice  of  motion  is  filed;  and 
upon  the  third  of  which  he  shall  place  all  criminal  business  of 
«very  kind.  The  names  of  the  attorneys  of  the  respective 
parties  shall  be  appropriately  placed  on  such  calendars.  The 
clerk  shall,  on  every  Saturday,  forward  to  the  presiding  judge 
of  the  court,  and  also  to  the  judge  who  sits  in  his  county,  a  full 
statement  of  the  condition  of  the  business  of  the  court  as  shown 
by  the  calendars. 

RULE    III. 

The  judge  who  is  to  hold  court  in  any  county  shall  give  the 
•clerk  of  such  county  notice  of  the  time  when  court  will  sit.  The 
«lerk  shall,  immediately  upon  receiving  such  notice,  fo^e  all  the 

Digitized  byVjOOQlC 


22  BuLEs  OP  THE  District  Coubt. 

attorneys  having  business  in  said  court,  as  shown  by  the  calen- 
dar, and  also  all  attorneys  practicing  in  his  county,  notice  in 
writing  of  the  time  when  court  will  be  held.  He  shall  also 
give  notice  of  the  time  of  holding  court,  in  some  newspaper 
printed  and  published  at  the  county  seat  of  his  county,  pro- 
vided it  can  be  done  without  expense. 

RULE    IV. 

Upon  the  meeting  of  the  court,  as  provided  in  Rule  3,  the 
law  calendar  will  first  be  called  and  disposed  of.  The.  trial 
calendar  will  then  be  called,  and  the  causes  at  issue  upon  ques- 
tions of  fact  disposed  of.  When  the  calendar  is  called  the 
ca'uses  will  be  set  for  a  time  certain.  Parties  are  expected  to 
be  ready  to  try  their  causes,  whether  at  issue  upon  questions 
of  law  or  fact,  when  the  calendar  is  called,  and  in  the  order 
in  which  they  are  set.  Parties  may,  prior  to  the  meeting  of 
the  court,  fix  the  day  pf  trial  by  stipulation  in  writing,  subject 
to  the  approval  of  the  court  or  judge.  The  daily  business  of 
the  court  will  be  disposed  of  in  the  following  order: 

First — The  minutes  of  the  previous  day's  business  shall  be 
read,  approved,  and  signed  by  the  judge. 

Second — Ex  parte  motions. 

Third — Probate  business,  when  there  is  no  contest. 

Fourth — Issues  arising  subsequent  to  the  calling  of  the  calen- 
dar shall  be  set. 

Fifth — ^Trial  of  causes,  as  previously  set. 

Sixth — Questions  of  law. 

RULE   V. 

On  each  Saturday  of  any  session  of  court  held  by  any  dis- 
trict judge,  law  questions  shall  take  precedence,  and  be  heard 
without  previous  setting  or  notice. 

RULE   VI. 

When  any  motion  or  proceeding  has  been  noticed  or  set  for  a 
time  certain,  and  for  any  cause  is  not  heard  at  any  time  appointed^ 
the  hearing  of  the  same  shall  be  continued  without  further 
order,  and  the  motion  or  proceeding  shall  be  placed  upon  the 
calendar  and  disposed  of  as  other  issues  thereon. 

RULE   VII. 

Any  issue  of  law,  and  any  motion  of  any  nature  or  Hnd,  may 
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be  heard  orally  by  stipulation  of  the  parties,  at  any  time  or 
place  agreed  on  in  the  state,  with  the  consent  of  the  judge  first 
having  jurisdiction  of  the  cause,  or  such  questions  of  law,  or 
motions,  as  the  case  may  be,  may  be  submitted  on  briefs  to 
such  judge,  with  his  consent,  and  the  decision  may  be  filed 
thereafter  at  any  time,  which  decision  shall  ^x  the  time  when 
the  decision  of  the  court  is  to  be  complied  with ;  and  in  all  such 
cases  the  party  who  is  required  to  act  by  such  decision  shall 
receive  due  written  notice  thereof  from  the  opposite  party. 
Time  for  complying  with  such  decision  shall  commence  to  run 
from  the  time  when  service  is  made  in  the  manner  required  by 
the  statute  for  service  of  pleadings  in  a  case;  provided,  that 
when  the  parties  are  present  by  their  respective  attorneys  when 
the  decision  is  rendered,  no  notice  shall  be  required. 

RULE    VIIT. 

When  a  demurrer  is  interposed  in  any  case,  if  it  be  made  to 
appear  to  the  satisfaction  of  the  court  that  such  demurer  has 
not  been  interposed  in  good  faith,  but  merely  for  delay,  the 
defendant  shall  only  answer  upon  such  terms  as  the  court  may 
prescribe,  and  upon  the  filing  of  the  answer,  the  case  shall  be 
set  down  for  trial  for  as  early  a  day  as  the  business  of  the  court 
will  permit.  In  cases  other  than  those  above  mentioned,  ten 
days  shall  be  allowed  to  amend  or  plead,  as  the  case  may  be, 
unless  the  court  by  its  order  fix  a  different  time. 

RULE    IX. 

All  documents  and  pleadings  intended  for  the  files  of  this 
court,  shall  be  on  paper  known  as  "  legal  cap,"  of  good 
quality,  and  without  interlineations,  unless  noted  thereon  by 
the  clerk  at  the  time  of  filing.  No  original  pleading  or  paper 
shall  be  amended  by  making  erasures  or  interlineations  thereon, 
or  by  attaching  slips  thereto,  except  by  leave  of  court.  Copies 
of  all  papers  issued  from  this  court,  or  to  be  used  therein, 
which  are  required  by  law,  or  rule  of  court  to  be  served,  shall 
be  upon  legal  cap  paper  in  a  legible  hand,  and  in  default  of  so 
doing,  the  party  failing  shall  be  compelled  to  renew  the  paper, 
or  be  precluded  from  using  the  original,  as  the  court  may 
deem  proper. 

RULE   X. 

Motions   in  all   cases,  except     ex  parte   motions,    motions    for 

Digitized  by  LjOOQ IC 


24  Rules  op  the  District  Court. 

continuance,  and  motions  to  amend  pleadings  pending  a  trial, 
shall  be  noticed  at  least  five  dajs  before  the  day  specified  for  a 
hearing,  and  a  copy  of  all  papers  to  be  used  by  the  moving 
parly,  except  pleadings  or  other  records  of  the  court,  shall'  be 
served  with  the  notice  of  motion.  The  notice  of  motion  shall 
be  in  writing,  and  shall  specify  the  papers  to  be  used  and  the 
names  of  witnesses  to  be  examined  by  the  moving  party,  and 
the  grounds  upon  which  the  motion  is  made ;  provided,  that  the 
court  may,  upon  good  cause  shown,  shorten  or  enlarge  the 
time  for  hearing.  For  a  failure  to  comply  with  this  rule  the 
motion  shall  be  denied. 

RULE   XI. 

Upon  reading  and  filing  the  notice  of  motion,  with  due  proof 
of  service  of  the  same,  and  the  papers  mentioned  therein^  if  no 
one  appears  to  oppose  the  motion,  the  moving  party  shall  be 
entitled  to  have  the  motion  decided.  Upon  the  hearing,  the 
affidavits  to  be  used  by  either  party  shall  be  endorsed  and  filed 
before  the  affidavits  shall  be  used.  The  manner  of  making 
motions  shall  be  as  follows: 

First — The  moving  party  shall  read  the  moving  papers,  or 
state  the  contents  thereof,  or  introduce  his  oral  evidence. 

Second — ^The  party  opposing  shall  then  read  or  state  the 
contents   of   his  opposing  papers,  or   introduce   his  oral  evidence. 

Third — The  moving  party  may  then  read  his  rebutting 
pap-rs,  or  introduce,  oral  evidence,  if  admissible  under  the 
rules  or  practice  in  law  or  equity.  The  counsel  for  the  moving 
party  shall  make  his  argument,  to  be  followed  by  the  counsel 
of  the  opposing  party,  and  the  counsel  for  the  moving  party 
may  reply. 

RULE  XII. 

All  motions  for  the  continuance  of  causes  shall  be  made  on 
affidavit;  and,  when  made  on  the  ground  of  absence  of  wit- 
nesses, the  affidavit  shall  state  : 

First — The  names  of  the  absent  witnesses,  and  their  present 
residence  or  abiding  place,  if  known. 

Second — What  diligence  has  been  used  to  procure  their 
attendance,  or  depositions,  and  the  causes  of  a  failure  to  pro- 
cure the  same. 

Third — ^What  the  affiant  has  been  informed  and  believes  will 
be  the  testimony  of  each  of  such  absent  witnesses ;    and   whether 
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or  not  the  same  facts  can  be  proven  bj  other  witnesses  than 
parties  to  the  sait,  whose  attendance  or  depositions  might  have  been 
obtained. 

Fourth — At  what  time  the  applicant  first  learned  that  the 
attendance  or  depositions  of  such  absent  witnesses  could  not 
be  obtained. 

FifOh — ^That  the  application  is  made  in  good  faith,  and  not 
for  delay  merely.  And  no  continuance  will  be  granted  unless 
the  affidavit  upon  which  it  is  applied  for  conforms  to  this  rule, 
except  where  the  continuance  is  applied  for  in  a  mining  case, 
upon  the  special  ground  provided  bj  statute.  A  copy  of  the 
affidavits  upon  which  a  motion  for  a  continuance  is  made,  shall 
be  served  upon  the  opposing  party  as  soon  as  practicable  after  the 
cause  for  the  continuance  shall  be  known  to  the  moving  party. 
Counter  affidavits  may  be  used  in  opposition  to  the  motion.  No 
amendments  or  additions  to  affidavits  for  continuance  will  be 
allowed  after  they  have  been  read,  and  no  argument  will  be  heard 
on  motions  for  a  continuance,  except  such  as  relate  to  the  sufficiency 
of  the  affidavits  read  on  the  hearing. 

RULE   XIII. 

If  the  attorney  or  counsel  of  either  party  offers  himself  as  a 
witness  on  behalf  of  his  client,  and  gives  evidence  on  the  merits  of 
the  cause,  he  shall  not  argue  the  cause,  or  sum  it  up  to  the  jury, 
without  the  permission  of  the  court. 

RULE    XIV. 

No  attorney  will  be  received  as  surety  on  any  bond  or  recog- 
nizance to  be  filed  or  entered  into  in  any  action  or  proceeding  in 
this  court. 

RULE   XV. 

A  party  making  application  for  a  commission  to  take  the 
deposition  of  a  witness  out  of  the  state,  shall  serve  with  the 
notice  of  such  application,  a  copy  of  the  direct  interrogatories; 
and,  at  least  one  day  before  the  hearing  of  the  application,  the 
adverse  party  shall  serve  upon  the  moving  party  a  copy  of  the 
cross-interrogatories.  The  direct  and  cross-interrogatories 
shall  be  settled  at  the  time  of  hearing  the  application,  unless 
the  court  or  judge  otherwise  direct;  provided^  that  parties  may 
agree  to  the  interrogatories  without  submission   to   the   court  or 
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judge,  or  may  stipulate  that  the  depositions  may  be  taken  without^ 
written  interrogatories. 

RULE    XVI. 

When  a  deposition  is  received  by  the  clerk,  he  shall  endorse  upon 
the  envelope  the  time  of  receiving  it,  and  immediately  file  it  with 
the  papers  of  the  case  in  which  it  was  taken;  and  at  any  time  after- 
ward, upon  the  application  of  any  attorney  in  the  case,  he  shall  open 
the  same,  and  endorse  upon  the  envelope  the  time  of  opening,  and 
the  name  of  the  attorney  upon  whose  application  it  was  opened,  and 
shall  then  file  the  deposition. 

RULE   XVII. 

In  cases  where  the  right  to  amend  any  phiading  is  not  of 
course,  the  party  desiring  to  amend  shall  serve,  with  the  notice 
of  application  to  amend,  an  engrossed  copy  of  the  pleading, 
with  the  amendment  incorporated  therein,  or  a  copy  of  the 
proposed  amendment,  referring  to  the  page  and  line  of  the 
pleading  where  it  is  desired  that  the  amendment  be  inserted,, 
and  if  the  pleading  were  verified,  shall  verify  such  amended 
pleading,  or  such  proposed  amendment,  before  the  application  shall 
be  heard. 

RULE    XVIII. 

The  party  moving  to  strike  out  any  part  of  a  pleading  shalV 
in  the  notice  or  motion,  directly  specify  the  part  asked  to  be  stricken 
out. 

RULE   XIX. 

No  paper  or  record  belonging  to  the  files  of  the  court  shall 
be  taken  from  the  office  and  custody  of  the  clerk,  except  upon  the^ 
special  order  of  the  judge  in  wiiting,  specifying  the  record  or  paper^ 
and  limiting  the  time  the  same  may  be  retained;  but  in  no  case- 
shall  the  original  documentary  evidence  be  taken  from  the  office  of 
the  clerk. 

RULE   XX. 

If  the  undertaking  required  before  issuing  a  writ  of  attach- 
ment is  shown  to  the  satisfaction  of  the  court  or  judge,  upon 
proper  notice,  to  bo  insufficient  to  secure  the  party  whose- 
property  is  attaclied,  against  damages,  the  court  or  judge  may 
require  an  additional  undertaking  to  be  filed,  and  if  not  filed,, 
the   attachment    shall    be   dissolved.       No    attachment    shall    be 
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dissolved  hj  reason  of  any  defect  in  the  attachment  papers  that 
can  he  amended  nyithout  affecting  the  substantial  rights  of  the 
parties. 

RULE  XXI. 

Upon  a  reference  to  try  all  the  issues,  both  of  fact  and  law,  and 
to  report  a  judgment  thereon,  the  referee  shall  set  foi-th  in 
his  report  the  facts  found  and  conclusions  of  law  separately, 
and  shall,  upon  the  day  when  his  report  is  filed,  serve  upon 
the  respective  parties  or  their  attorneys,  notice  that  such  report  is 
filled;  and  the  trial  of  the  cause  for  the  purpose  of  notice  and 
motion  for  new  trial  shall  not  be  deemed  concluded  until  such 
notice  is  served. 

•  BULE  XXII. 

When  an  appeal  is  perfected  and  a  proper  undertaking  to 
stay  proceedings  is  filed,  it  shall  stay  all  further  proceedings 
in  the  court  below,  upon  the  judgment  or  order  appealed 
from,  or  upon  the  matter  embraced  therein;  and  if  an  execution 
or  othei  order  shall  have  been  issued  to  the  sheriff,  coroner  or 
elisor,  he  shall  return  the  same,  with  the  cause  therefor,  and 
his  proceedings  thereunder,  endorsed  thereon,  upon  receiving 
from  the  clerk  a  certificate,  under  the  seal  of  the  court,  of  the 
perfecting  of  the  appeal.  Tbe  certificate  shall  state  the  title  of 
the  action,  the  filing  and  service  of  the  notice  of  appeal  and  the 
date  of  such  filing  and  service,  together  with  the  filing 
and  approval  of  the  undertaking  stapng  all  proceedings,  and 
the  date  of  such  filing  and  approval;  and  such  certificate  shall 
operate  as  a  supersedeas  of  the  execution,  or  a  vacation  of  the 
order. 

RULE  xxni. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails 
to  answer  within  the  time  allowed  for  that  purpose,  or  the 
right  of  the  plaintiff  as  stated  in  the  complaint  is  admitted 
by  the  answer,  the  court  may  make  an  order  referring  it  to  some 
suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  any  of  the  defendants  have  Ijeen  served  by  publication,  the 
order  of  reference  shall  aJso  direct  the  referee  to  take  proof  of 
the    facts    and    circumstances    stated   in   the    complaint,    and  to 
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examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made,  and  to  compute  the  amount  due  on 
the  mortgage,  preparatory  to  the  application  for  decree  of  fore- 
closure. 

RULE  XXIV. 

When  an  order  shall  be  made  enlarging  the  time  to  file  a 
statement  or  affidavits  on  motion  for  new  trial,  the  adverse 
party  shall  have  the  'same  number  of  days  to  propose  amend- 
ments or  file  counter  affidavits  as  was  allowed  by  such  order  to  file 
such  statement  or  affidavits. 

RULE  XXV. 

When  a  motion  for  a  new  trial  is  made  in  a  cause  tried  before  a 
referee,  the  statement  shall  be  settled  by  the  referee. 

RULE  XXVI. 

No  stay  of  execution  upon  motion  for  a  new  trial  shall  be 
granted  or  allowed,  nor  execution  or  other  proceeding  be  stayed 
in  any  case,  except  upon  the  giving  of  a  good  and  sufficient 
undertaking,  in  the  manner  and  form  as  other  undertakings 
are  given,  to  be  approved  by  the  judge,  with  at  least  two 
sureties,  for  the  payment  of  the  judgment  or  debt,  or  per- 
formance of  the  act  directed  by  the  judgment  or  order,  in  such 
amount  as  may  be  fixed  by  the  judge.  An  order  to  stay 
execution,  or  other  proceedings  in  an  action,  shall  be  of  no 
effect  until  a  copy  of  notice  thereof  is  served  upon  the  opposite 
party,  or  his  attorney,  and  any  other  party  or  officer  whose 
proceedings  are  to  be  stayed  thereby,  unless  said  attorney  or 
officer  be  present  at  the  time  of  making  such  order.  And  if 
an  execution  or  other  order  shall  have  been  issued  to  the  sheriff, 
coroner,  elisor  or  other  person,  he  shall  return  the  same  with 
the  cause  therefor  and  his  proceedings  thereunder  endorsed 
thereon,  upon  receiving  from  the  clerk  a  certificate,  under  the 
seal  of  the  court,  of  the  granting  of  the  stay  of  execution  or 
other  proceedings.  The  certificate  shall  state  the  title  of  the 
action,  the  oi^der  staying  the  execution  or  other  proceedings, 
and  the  date  of  such  order,  together  with  the  filing  acd  approval  of 
the  undertaking  above  required,  and  the  date  of  such  filing  and 
approval;  and  such  certificate  shall  operate  as  a  supersedeae  of  the 
execution  or  a  vacation  of  the  order. 

RULE  XXVII. 

No  agreement  or  stipulation  between  the  parties  in  a  cause,  or 
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their  attorneys,  in  respect  to  the  proceedings  therein,  will  be 
regarded,  unless  the  same  shall  be  entered  in  the  minutes  in 
the  form  of  an  order,  bj  consent,  or  unless  the  same  shall  be 
in  writing,  subscribed  by  the  party  against  whom  the  same 
shall  be  alleged,  or  by  his  attorney  or  counsel. 

RULE   XVIII. 

No  juror  shall  be  excused  except  in  open  court;  and  when 
a  juror  is  excused,  the  clerk  shall  immediately  withdraw  his 
name  from  the  box  for  the  period  for  which  he  has  been 
excused. 

RULE    XXIX. 

No  person  shall  be  appointed  guardian  ad  litem,  either  upon 
the  application  of  the  infant  or  otherwise,  unless  he  be  the 
general  guardian  of  the  infant,  or  an  attorney  or  other  officer 
of  this  court,  or  is  fully  competent  to  understand  and  protect 
the  rights  of  the  infant,  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or 
counsel  of  the  adverse  party,  nor  unless  he  be  of  sufficient 
pecuniary  ability  to  answer  to  the  infant  for  any  damage  which 
may  be  sustained  for  his  negligence  or  misconduct  in  defense  of 
the  suit. 

RULE    XXX. 

Every  attorney,  or  officer  of  this  court,  shall  act  as  guardian 
of  an  infant  defendant,  whenever  appointed  for  that  purpose 
by  an  order  of  the  court.  He  shall  examine  into  the  circum- 
stances of  the  case,  so  far  as  to  enable  him  to  make  the  proper 
defense,  and  shall  be  entitled  to  such  compensation  as  the  court 
may  deem  reasonable. 

RULE   XXXI. 

No  guardian  ad  litem  shall  receive  any  money  or  property,  or 
proceeds  of  sale  of  real  estate,  .until  he  has  given  security  by  bond, 
in  double  the  amount  of  such  property  or  money,  with  two 
sureties,  who  shall  justify  as  in  other  cases,  approved  by  the  judge 
and  filed  by  the  clerk,  conditioned  for  the  faithful  discharge  of  his 
trust. 

RULE    XXXII. 

The  counsel  obtaining  an  order,  judgment  or  decree,  shall  fur- 
nish the  form  of  the  same  to  the  clerk. 
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RULE   XXXIII. 

The  sheriff  shall  file  with  the  clerk  the  affidavit  and  order 
on  which  any  arrest  is  made,  within  five  days  after  such  arrest  is 
made. 

RULE   XXXIV. 

The  party  against  whom  judgment  is  entered  shall  have  two 
days  after  service  of  a  copy  of  the  cost  bill  in  which  to  move  to 
i*etax  costs. 

RULE  XXXV. 

In  actions  to  enforce  inechanics'  liens,  other  lienholders 
coming  in  under  the  notice  published  by  the  plaintiff,  shall  do 
so  by  filing  with  the  clerk  and  serving  on  the  plaintiff,  and 
also  on  the  defendant,  if  he  be  within  the  state,  or  is  repre- 
sented by  counsel,  a  written  statement  of  the  facts  constituting 
their  liens,  together  with  the  dates  and  amounts  thereof,  and 
the  plaintiff  and  other  parties  adversely  interested  shall  be 
allowed  five  days  to  answer  such  statements. 

RULE*  xxxvi. 

No  motion  once  heard  and  disposed  of  shall  be  renewed  in 
the  same  cause,  nor  shall  the  same  matters  therein  embraced 
be  i-e-heard,  unless  by  leave  of  the  court  granted  upon  motion 
therefor,  after  notice  of  such  motion  to  the  adverse  parties. 

RULE  xxxvii. 

When  an  appeal  from  the  justice  court  to  this  court  has 
been  perfected,  and  the  papers  are  not  filed  in  this  court  within 
fifteen  days  from  the  day  of  filing  the  undertaking  on  appeal, 
this  court,  on  the  production  of  a  certificate  from  the  justice  to 
the  effect  that  an  appeal  has  been  taken  and  perfected,  but  the 
papers  have  not  been  ordered  up,  or  the  proper  costs  not  paid, 
or  upon  showing  that  any  other  necessary  steps  have  not  been 
taken,  shall  dismiss  the  appeal  at  the  cost  of  the  appellant. 

RULE  xxxviii. 

The  plaintiff  shall  cause  the  papers  in  a  case  certified  to 
this  court  under  the  provisions  of  the  539th  section  of  the 
Practice  Act,  to  be  filed  in  the  office  of  the  clerk  of  this  court 
within  fifteen  days  from  the  day  upon  which  the  order  of  the 
justice  is  made  directing  the  transfer  of  the  case.  If  the 
papers   are  not   so   filed  the   case  shall  be  dismissed,  upon  filing 
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«  certificate  from  the  justice  to  the  effect  that  he  has  certified 
the  papers  as  required  by  said  section ,  but  that  the  same  have 
not  been  ordered  up,  or  the  proper  costs  paid;  or  if  it  shall 
appear  that  such  papers  are  not  filed  in  this  court  by  reason 
of  the  neglect  of  said  plaintiff  to  pay  the  fees  of  the  clerk  for 
filing  the  same. 

RULE   XXXIX. 

During  the  time  the  court  remains  in  session  it  shall  be  the 
duty  of  the  sheriff  in  attendance  to  prevent  all  persons  from 
•coming  within  the  bar,  except  officers  of  the  court,  attorneys 
and  parties  to,  or  jurors  or  witnesses  in,  the  cause  or  matter 
being  tried  or  heard.  The  sheriff  shall  also  keep  the  passage- 
way to  the  bar  clear  for  ingress  or  egress. 

RULE   XL. 

Before  the  argument  begins,  counsel  shall  prepare  their 
instructions,  submit  them  to  the  inspection  of  the  opposite 
party,  and  then  deliver  them  to  the  court.  The  court  will 
hear  objections  to  instructions,  and  will,  when  practicable, 
settle  the  instructions  in  advance  of  the  argument,  and  permit 
•counsel  to  use  them  when  addressing  the  jury. 

RULE    XLI. 

When  the  district  judge  shall  have  entered  upon  the  trial 
•or  hearing  of  any  cause  or  proceeding,  demurrer  or  motion,  or 
made  any  ruling,  order  or  decision  therein,  no  other  judge 
«hall  do  any  act  or  thing  in  or  about  said  cause,  proceeding, 
demurrer  or  motion,  unless  upon  the  written  request  of  the 
judge  who  shall  have  first  entered  upon  the  trial  or  hearing 
of  said  cause,  proceeding,  demurrer  or  motion. 

RULE   XLII. 

When  an  application  or  petition  for  any  writ,  rule  or  order, 
49hall  have  been  made  to  a  district  judge,  and  is  pending  or 
has  been  denied  by  such  judge,  the  same  application  or  motion 
^all  not  again  be  msule  to  the  same  or  another  district  judge, 
unless  upon  the  consent  in  writing  of  the  judge  to  whom  the 
Application  or  motion  was  first  made. 

RULE   XLIII. 

No  judge,  except  the   judge    having    charge   of   the^  causa  or 
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proceeding,  shall  grant  further  time  to  plead,  move,  or  do  any 
act  or  thing  required  to  be  done  in  any  cause  or  proceeding, 
unless  it  be  shown  by  affidavit  that  such  judge  is  absent  from 
the  state,  or  from  some  other  cause  is  unable  to  act. 

RULE   XLIV. 

When  a  cause  shall  have  been  certified  by  the  State  Land 
Register  to  the  district  court  for  trial,  it  shall  be  the  duty  of 
the  first  applicant,  within  thirty  days  after  receiving  notice  of 
such  certification,  to  file  and  serve  upon  the  adverse  party  a 
complaint  setting  forth  the  facts  upon  which  he  claims  to  be 
entitled  to  the  land.  The  adverse  party  shall  within  ten  days 
after  service  of  the  complaint,  file  and  serve  his  answer,  in 
which  answer  he  shall  set  forth  the  facts  upon  which  he  relies. 

RULE   XLV. 

No  judgment,  order,  or  other  judicial  act  or  proceeding, 
shall  be  vacated,  amended,  modified  or  corrected  by  the  court 
or  judge  rendering,  making  or  ordering  the  same,  unless  the 
party  desiring  such  vacation,  amendment,  modification  or  cor- 
rection shall  give  notice  to  the  adverse  party  of  a  motion  there- 
for, within  six  months  after  such  judgment  ^as  rendered,  order 
made^  or  action  or  proceeding  taken. 
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To  the  Honorable  Judges  of  the  Dislrict  Court  of  the  State  of 
Nevada: 

Your  Committee  appointed  to  prepare  Rules  of  Court,  sub- 
mit for  jour  approval  and  adoption  the  foregoing  rules,  fortj- 
five  in  numl^r. 

TRENMOR  COFFIN, 
ROBT.  M.  CLARKE, 
R.  H.  LINDSAY, 
W.  E.  F.  DEAL, 
H.  F.  BARTINE, 

Committee. 
Attest:     Jahbs  D.  Torreyson,  Seci^etary. 


It  is  hereby  ordered  that  the  foregoing  rules,  forty- five  in  number, 
be  and  they  are  hereby  adopted  as  the  rules  of  practice  of  the 
District  Court  of  the  State  of  Nevada,  and  that  they  be  in  force  in 
eacb  county  thirty  days  after  the  date  of  their  filing  in  the  clerk's 
office  of  such  counties. 

RICHARD  RISING, 

Presiding  District  Judge. 
R.  R.  BIGELOW, 
A.  L.  FITZGERALD, 

District  Judges. 


State  op  Nevada,  ss. — I,  Chas.  F.  Bicknell,  Clerk  of  the 
Supreme  Court  of  said  State  of  Nevada,  do  hereby  certify  that  the 
foregoing  rules  were  made  and  adopted  by  the  Supreme  Court 
of  the  State  of  Nevada  for  the  government  of  the  District  Court 
of  the  State  of  Nevada,  on  the  fourth  day  of  April,  A.  D.  1887, 
and  ordered  to  be  published  in  pamphlet  form  by  the  Superintendent 
of  State  Printing. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the 
seal  of  said  Supreme  Court,  this  fourth  day  of  April,  A.  D.  1887 

[Seal.]  CHAS.  F.  BICKNELL,  Clerk. 
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THE  SUPREME  COURT 

or  THS 

STATE  OF  NEVADA. 


[No.  1261.] 

GEORGE     P.     RANDALL,    Appellant,    v.     COUNTY    OP 
LYON,  Respondent. 

Ck>KPBNSATiON  OP  Jailbrs— Statutb  CONSTRUED. — Where  the  statute  anthor- 
izes  a  sheriff  to  employ  a  jailer  and  provides  that  he  shall  be  allowed 
a  fair  and  adequate  monthly  compensation  for  such  services,  the  county 
commissioners  have  no  authority  to  fix  the  compensation  on  a  per 
diem  basis  and  to  confine  it  to  such  times  as  prisoners  were  detained  in 
the  county  jail. 

Voluntary  Payment — When  no  riobt  to  set  off.— Where  money 
is  voluntarily  paid  by  a  county  to  a  sheriff  for  services  sctually  ren- 
dered, with  full  knowledge  of  all  the  facts,  this  payment  cannot  be 
set  up  as  an  offset  to  a  claim  of  the  officer  against  the  county  on  the 
ground  that  there  was  no  legal  obligation  on  the  part  of  the  county  to 
make  such  payment. 

GoflTs — When  Plaintiff  entitled  to— Statute  construed. — The  commis- 
sioners allowed  the  sheriff  a  certain  amount  for  services  of  a  jailer 
which  he  refused  to  accept.  He  brought  suit  for  more  than  three 
hundred  doUars:  Held,  that  under  the  statute  (Gen.  Stat.  1964)  he  was 
entitled  to  recover  costs,  provided  he  recovered  more  than  the  commis- 
missioners  allowed;  notwithstanding  the  fact  that  the  amount  recovered 
was  less  than  three  hundred  doUars. 
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Argnment  for  Respondent. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District* 
Lyon  County. 

The  court  gave  judgment  in  favor  of  appellant  for  ninety 
seven  dollars.  It  arrived  at  this  i-esult  by  allowing  for  fifty- 
seven  days'  services  as  jailer  at  four  dollars  per  day  and  deduct- 
ing therefrom  an  offset  of  one  hundred  and  thirty-one  dollars. 
Judgment  was  rendered  in  favor  of  respondent  for  costs  taxed 
at  $li6.27. 

IK  E.  F.  Deal,  for  Appellant. 

I.  The  judgment  being  unsupported  by  the  evidence  and 
being  rendered  upon  a  total  misapprehension  of  the  law,  a  new 
trial  should  have  been  granted.  (Hayne  N.  T.  Sees.  287,  288, 
289,  and  authorities  there  cited;  Hill.  N.  T.  427;  Mateer  v.  Brovm, 
1  CaL  231.) 

II.  The  court  erred  in  allowyig  the  offset.  (Stevens  v.  Head, 
9  Vt.  174;  31  Am.  Dec.  618;  Beecher  v.  Buckingham,  18  Conn. 
110;  44  Am.  Dec.  b^\\  B.  tk  S.  R.  R.  Co.  v.  Faunce,  6  Gill.  68; 
46  Am.  Dec.  665;  Benson  v.  MwiMroe,  7  Cush.  125;  54  Am. 
Dec.  718.) 

III.  The  judgment  in  favor  of  respondent  for  costs  is 
erroneous. 

Geo.  W,  Keithy  District  Attorney  of  Lyon  county,  and  J.  -4. 
Stephens,  for  Eespondent. 

I.  The  judgment  in  favor  of  respondent  for  costs  was  sustained 
and  justified  by  the  evidence.  (Gen.  Stat.  2139,  2122;  Stockton  v. 
Shasta  County,  11  Cal.  113.) 

The  court  will  not  disturb  the  verdict  of  a  jury  or  the  decision 
of  a  nisi  prius  court  when  the  evidence  is  conflicting,  unless  the 
weight  of  evidence  clearly  preponderates  against  the  verdict  or 
decision  of  the  court.  (Pinschower  v.  Hanks,  18  Nev.  99;  Treadway 
V.  Wilder,  9  Nev.  67;  Carlyon  v.  Lannan,  4  Nev.  156;  Covington 
V.  Bedc&r,  6  Nev.  281;  Solen  v.  V.  &  T.  R.  R,  Co.,  13  Nev.  107; 
Smith  V.  Afayberry,  13  Nev.  427.) 

III.  While  the  sheriff  has  the  power  to  appoint  a  jailer,  the 
necessity  for  one  must  exist  before  the  county  would  be  liable 
for  his  compensation.  The  coui-t  below  refused  to  find  that  a 
keeper  of  the  jail  of  Lyon  county,  from  August  1,  1885,  to  Feb- 
ruary  1,  1886,  was  necessary.     The  court  was  justified  in  refus- 
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ing  to  so  find,  from  all  the  evidence  in  the  case.    (I  Dill.  Mun.  Cor. 
290,  Sec.  172.) 

IV.  It  was  competent  for  respondent  to  introduce  resolu- 
tions showing  that  the  board  had  fixed  the  compensation  for  a 
jailer.  It  was  not  mandatory  upon  the  board  to  fix  a  monthly 
compensation.  The  per  diem  was  greatly  in  excess  of  seventy- 
five  dollars  per  month,  and  if  the  jailer  had  performed  services 
during  the  entire  six  months  described  in  the  complaint  he 
would  have  been  entitled  each  month  to  the  compensation  provided 
at  the  rate  of  four  dollars  per  day.  (1  Dillon  on  Cor.,  288,  Sec. 
170j  Commonwealth  v.  Bacon,  6  Serg.  &  Raw.  322;  Barker  v. 
Pittshurgh,  4  Pa.  St.  49.) 

V.  The  sheriff  in  aiTesting  a  prisoner  upon  a  requisition 
from  the  governor  in  a  foreign  state  is  treated  as  a  private 
individual  and  not  as  sheriff.  {Mandeville  v.  Gtiemset/,  51  Barb. 
99.)  An  officer,  as  such,  cannot  go  out  of  his  judicial  district 
to  serve  process.  {Waahoe  Co.  v.  Humboldt  Co,,  14  Nev.  123.) 
Officers  can  only  demand  such  fees  as  the  law  has  fixed  and 
authorized  for  the  performance  of  their  official  duties.  {Washoe 
Co.  V.  Humboldt  Co.,  14  Nev.  123.)  The  statute  does  not  pro- 
vide for  the  payment  of  fees  for  arresting  prisoners  out  of  the 
state,  and  the  commissioners  are  not  authorized  to  employ  or  to 
pay  any  person  for  performing  such  service.  The  fees  allowed  were 
an  illegal  charge  against  the  county,  and  were  undoubtedly  allowed 
through  mistake.  - 

By  the  Court,  Hawley,  J.: 

1.  This  cause  was  tried  and  determined  upon  the  theory 
that  the  county  conimissioners  have  the  right  to  declare  that 
the  compensation  of  a  jailer  shall  be  fixed  per  diem  and  con- 
fined to  the  times  when  prisoners  are  confined  in  the  county 
jail.  The  statute  prescribes  a  different  method  of  determining 
this  question.  The  sheriff  of  Lyon  county  was  authorized  by 
law  to  employ  a  jailer,  for  whose  acts  he  is  made  responsible, 
(Gen.  Stat.  2139,)  and  it  is  '^made  the  duty  of  the  county 
commissioners  to  allow  *  ♦  *  a  fair  and  adequate  monthly  com- 
pensation for  the  services  of  all  jailers  by  the>  sheriff  employed 
or  appointed."  (Gen.  Stat.  2140.)  The  commissioners  having 
rejected  the  claim  presented  for  the  services  of  the  jailer,  and 
refused  to  make  any  allowance  thereon,  it  was  the  duty  of  the 
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district  court  to  determine,  from  the  evidence  introduced  by 
the  respective  parties,  what  was  "a  fair  and  atiequate  monthly 
compensation  "  for  the  services  performed  by  the  jailer  employed  by 
the  sheriff. 

2.  Respondent  is  not  entitled  to  the  offset  allowed  by  the  court. 
With  a  full  knowledge  of  all  the  facts,  and  without  any  fraud  or 
mistake,  the  commissioners,  prior  to  the  presentation  of  the  claim 
for  the  services  of  a  jailer,  allowed  a  claim  of  one  hundred  and 
twenty  dollars  and  forty  cents  for  services  rendered  by  the  plaintiff 
in  arresting  a  prisoner  that  had  escaped  from  the  Lyon  county  jail 
and  fled  to  California.  This  was  a  voluntary  payment  of  money 
for  services  actually  performed.  The  rule  is  well  settled  that  money 
voluntarily  paid,  with  full  knowledge  of  all  the  facts,  although  no 
obligation  to  make  such  payment  existed,  cannot  be  recovered 
back. 

3.  We  are  of  opinion  that  in  actions  of  this  character  the  plain- 
tiff is  entitled  to  costs,  notwithstanding  the  fact  that  the  amount 
recovered  is  less  than  three  hundred  dollars,  provided  the  amount 
recovered  is  mora  than  the  commissioners  allowed.  (Gen.  S'^at 
1964.)  The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded  for  a  new  trial. 


[No.  1261.] 


THE  STATE  OF  NEVADA,  ex  rbl.  JACOB  SPRINGER, 
Relator,  v.  C.  S.  PREBLE,  SURVEYOR  GENERAL 
AND  EX-oPFicio  LAND  REGISTER  op  the  STATE  of 
NEVADA,  Respondent. 

State  Lands  —  Application  for  —  Preferred  right  to  purchase  — 
When  Mandamus  should  issue. — Where  there  is  but  one  applicant 
claiming  a  preferred  right  to  purchase  lands  under  the  act  of  1873,  enti- 
tled "  An  act  to  provide  for  the  selection  and  sale  of  lands  that  hare 
been,  or  may  hereafter  be,  granted  by  the  United  States  to  the  state  of 
Nevada,"  the  register  should  proceed  at  once,  under  the  provisions  of  the 
statute,  and  enter  into  a  contract  with  the  applicant,  provided  his  claim 
presents  a  prima  f'lcie  case,  and  was  tiled  "  within  six  months  after 
the  date  of  approval  to  the  state  of  the  lands  occupied  or  possessed  by 
him;"  and  his  duty  in  this  respect,  being  ministerial,  may  be  enforced 
by  mandamuf. 
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Idem — Application— Requisites  of. — The  claimant  of  a  preferred  right 
need  not,  under  the  act,  set  forth  in  his  application  the  facts  upon 
which  his  occupancy  or  possession  is  based,  so  as  to  enable  the  register  to 
determine  therefrom  whether  the  applicant  possesses  the  requisite  qualifi- 
cations prescribed  by  the  statute. 

on  rehearing. 
Public  Lands — Purchase  op  Lands  Granted  to  State — Preferred  Ap- 
plicant Entitled  to  640  Acres— St atdtes  Construed. — Under  the 
act  of  1881  (Stat  1881.  115)  amending  the  act  of  1873  entitled  **An 
act  to  provide  for  the  selection  and  sale  of  lands  that  have  been,  or  may 
hereafter  be,  granted  by  the  United  States  to  the  state  of  Nevada," 
as  further  amended  by  the  act  of  1885,  (Stat.  1885,  105,)  an  applicant 
claiming  a  preferred  right  of  purchase  is  nbt  limited  to  320  acres,  but  is 
entitled  to  640  acres. 

Application  for  mandamus. 

A.  C.  EUia,  for  Relator. 

R.  U,  Lindsay y  for  Eespondent. 

I.  The  register,  when  acting  on  applications  to  purchase  land 
of  the  character  set  forth  in  petition,  acts  judicially — with  judg- 
ment and  discretion.  (Litchfield  v.  Register  and  Receiver,  9  Wall. 
577;  Gaiiies  v.  Thompson,  7  Wall  347;  U.  S.  v.  Seaman,  17  How. 
225;  U.  S.  V.  Guthrie,  17  How.  284;  U.  S.  v.  Commissioner  of  Land 
Office,  5  Wall.  563:) 

II.  Neither  occupancy  or  possession  of  the  premises,  nor  any 
part  thereof  is  shown  by  the  affidavit.  {Sankey  v.  Noyes,  1  Nev. 
68;  Brown  v.  Roberts,  I  Nev.  402;  Staininger  v.  Andrews,  4  Nev. 
59;  Robinson  v.  Imperial  S.  M.  Co.,  5  Nev.  44;  Kraft  v.  Carlow, 
9  Nev.  20;  Eureka  Jf.  d;  S.  Co.  v.  Way,  11  Nev.  171;  LecMer  v. 
Chapin,  12  Nev.  65;  Courtney  v.  Turner,  12  Nev.  345;  Rivers  v. 
Burbank,  13  Nev.  399.) 

III.  Having  acted,  by  deciding  against  relator's  claim  of 
possession,  the  writ  of  mandamus  cannot  be  used  as  a  writ  of 
error  or  review  to  reverse  the  decision  of  the  register,  and  the 
writ  should  be  denied.  {Staie  ex  reL  Treadway  v.  Wright,  4  Nev. 
119;  State  ex  rd.  Uetzel  v.  Eureka  Co.  Com.,  8  Nev.  309.)  It 
sufficiently  appears  from  the  pleadings  in  the  case  that  the 
right  to  purchase  the  lands  in  dispute  is  claimed  by  "  other 
persons  not  parties  to  the  proceedings  before  the  court,"  hence 
the  writ  should  be  denied.  {State  ex  rd.  Elliott  v.  Guerrero,  12 
Nev.  105.) 
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By  the  Court,  Hawlby,  J.: 

This  is  an  application  for  the  writ  of  mandamits  to  compel 
'  respondent  to  enter  into  a  contract  with  relator  for  the  sale  of 
certain  lands.  Relator,  on  the  thirtieth  day  of  Augast,  A.  D. 
1882,  presented  to  the  surveyor  general  and  ex  officio  land  reg- 
ister of  this  state  a  written  application  to  purchase  certain  lands 
nnd^r  the  provisions  of  the  act  entitled  '*  An  act  to  provide  for 
the  selection  and  sale  of  lands  that  have  been,  or  may  hereafter 
be,  granted  by  the  United  States  to  the  state  of  Nevada."  (Stat 
1873,  120.)  On  the  same  day  and  at  the  same  time,  three  other 
persons  pi^esented  similar  applications  for  the  purchase  of  por- 
tions of  the  same  lands.  These  several  applications  were  filed 
and  treated  by  the  register  as  simultaneous  applications.  The 
lands  described  in  said  applications  were  listed  to  the  state 
on  the  third  day  of  March,  1883.  On  the  third  day  of  Sep. 
tember,  1883,  relator  presented  to  and  filed  with  the  register  a 
claim  of  preferred  right  to  purchase  the  lands  under  the 
provisions  of  section  12  of  the  act  of  1873.  Neither  of  the 
other  parties,  or  any  one  else,  presented  any  claim  of  pre> 
f erred  right  On  the  twenty-seventh  of  Novemberj  1885,  the 
register  certified  the  several  applications  to  the  district  court 
in  and  for  the  county  of  Churchill,  where  said  lands  are  situate, 
and  said  court,  for  want  of  jurisdiction,  remanded  the  appli- 
cations back  to  the  register.  Relator  subsequently  made  a  demand 
upon  the  register  to  enter  into  a  contract  with  him  for  the  pur^ 
chase  of  said  lands,  according  to  law,  and  such  demand  was 
refused. 

If  respondent,  in  the  performance  of  the  duties  required  of 
him  by  the  statute,  had  the  right  to  exercise  his  judgment  or 
discretion  in  acting  upon  relator's  application  for  a  preferred  rightt 
then  the  writ  should  be  denied. 

Section  12  of  the  act  of  1873  reads  as  follows:  ''An  occu- 
pant or  party  in  possession  shall  have  a  preferred  right  to  pur* 
chase,  not  exceeding  three  hundred  and  twenty  acres  of  land,  at 
the  minimum  price,  for  the  period  of  six  months  after  the  date 
of  approval  to  the  state  of  the  lands  occupied  or  possessed  by 
him  or  her;  and  when  two  or  more  persons,  claiming  a  preferred 
right,  by  reason  of  occupancy  or  possession,  apply  to  purchase 
the  same  lands,  the  register  shall  certify  such  applications  to 
the  district  court  of  the  county  in  which  such  lands  are  situated, 

Digitized  by  LjOOQ IC 


July,  1887.]  State  v.  Preble.  41 

opinion  of  the  Court — Hawley,  J. 

and  notify  the  contesting  applicants  thereof.  The  judge  or  court 
shall  then  appoint  a  commissioner,  in  the  vicinity  of  the  land 
flo  in  dispute,  to  take  and  report  to  such  court  all  the  testimony 
of  the  parties  in  the  case.  The  contest  shall  then  be  tried  and 
determined  as  ordinary  actions  in  said  court;  and,  when  so  de- 
termined, shall  be  certified  to  the  register,  who  shall  proceed 
thereafter  with  the  successful  contestant,  in  the  same  manner  as 
if  he  alone  had  applied  in  the  premises:  *  ♦  *  and  provided 
further,  that  a  preferred  right  shall  be  based  ui)on  occupancy 
or  possession,  dating  prior  to  any  application  to  purchase  the 
land  having  been  filed  with  the  register.  When  two  or  more 
persons,  neither  claiming  a  preferred  right,  apply  to  purchase 
the  same  lands,  the  first  applicant  shall  be  allowed  to  pur- 
chase." 

In  contested  applications,  the  register  is 'not  vested  with  any 
discretionary  power  whatever.  His  duty  is  clear  and  imperative. 
He  must  '*  certify  such  applications  to  the  district  court  of  the 
county  in  which  such  lands  Are  situated,  and  notify  the  contesting 
applicants  thereof/'  He  cannot,  in  such  cases,  exercise  any 
judi^ment  or  discretion.  He  has  nothing  to  do  in  passing  upon 
or  determining  the  sufficiency  of  the  respective  applications. 
It  was  evidently  the  intention  of  the  legislature  that  the  dis- 
puted questions  of  fact  arising  under  the  operation  of  the 
law  should  be  heard  and  determined  by  the  courts.  If 
there  should  be  but  one  applicant  claiming  a  preferred  right, 
then  the  l»^gislature  intended  that  the  register  should  proceed 
under  the  provisions  of  the  statute,  and  eater  into  a  contract 
with  the  applicant,  if  his  claim  was  filed  within  time,  and  pre- 
sented a  prima  /cude   case. 

There  is  no  provision  in  the  act  requiring  an  applicant  for  a 
preferred  right  to  set  forth  the  facts  upon  which  his  occupancy 
or  possession  is  based,  so  as  to  enable  the  i-egister  to  deter- 
mine therefrom  whether  the  applicant  possessed  the  requisite 
qualifications  prescribed  by  the  statute.  The  relator,  in  making 
his  application,  used  a  printed  form  of  "  affidavit  of  preferred 
right,"  filled  in  the  blank  spaces,  and  stated  on  oath  as  follows: 
"I  am  the  identical  Jacob  Springer  who  made  application  to 
the  state  land  register  of  the  State  of  Nevada  on  the  thirti- 
eth day  of  August,  1882,  according  to  law,  to  purchase  the 
following  described  lands:  *  ♦  *  containing  six  hundred 
and    forty    acres    of   land,   more  or   less.        I   claim   a  preferred 
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right  to  purchase  the  same  under  section  12  of  an  act  ap- 
proved March  5,  1873,  *  *  ♦  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  and  base  my  claim  upon 
occupation  or  possession,  dating  prior  to  any  application  to  pur- 
chase the  same,  viz.,  from  the  month  of  September,  1876.  I  have 
placed  permanent  improvements  on  said  land  of  the  value  of  seven- 
ty-five dollars,  consisting  of  an  irrigating  ditch  and  levee.  I  also 
have  included  said  land  in  my  claim  by  fencing  and  using  sloughs 
as  my  boundaries." 

This  statement,  in  so  far  as  it  attempts  to  state  the  facts  upon 
which  his  occupancy  or  possession  is  based,  is  very  imperfect  and 
indefinite,  and,  if  the  register  was  invested  with  any  discretion- 
ary power,  would  be  so  unsatisfactory  as  to  justify  him  in  refusing 
to  act.  But  in  examining  all  the  provisions  of  the  statute  we 
are  forced  to  the  conclusion  that  the  legislature  did  not  intend 
to  clothe  the  register  with  any  such  power,  and  that  it  was  his 
duty  in  this  case  to  enter  int©  the  contract  with  relator  for  the  pur- 
chase of  the  land. 

It  is  therefore  ordered  that  the  peremptory  writ  issue  as  prayed 
for,  and  that  it  be  directed  to  the  present  surveyor  general  and  ex 
officio  land  register  of  this  state. 

Chief  Justice  Leonard  did  not  participate  in  this  decision. 


By  the  Court,  Hawley  J.,  on  rehearing. 

Kespondent  in  his  petition  for  rehearing  claims — for  the  first 
time — that  when  relator's  "  application  to  purchase  was  made,  and 
affidavit  of  preferred  right  filed,  a  party  was  entitled  to  a  pre- 
ferred light  to  only  three  hundred  and  twenty  acres  of  state  lands." 
This  claim  is  based  upon  the  theory  that  under  the  provisions 
of  section  3  of  the  act  fixing  the  price,  and  defining  the  amount 
of  land  allowed  to  each  applicant,  (Stat.  1881,  115,)  the  firat  ap- 
plicant is  the  only  party  entitled  to  purchase  six  hundred  and 
forty  acres  of  land.  Section  3  reads  as  follows:  **  All  agii- 
cultural  and  gi-azing  lands  selected  under  the  two-million-acre 
grant  of  June  16,  1880,  may  be  sold  in  tracts  equal  to  one 
section  to  each  applicant,  notwithstanding  such  applicant  may 
have  heretofore  purchased  three  hundred  and  twenty  acres  of 
the  state." 

A    rehearing  was   granted   for   the   purpose  of  considering  the 
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question  whether  this  statute  applies  to  applicants  claiming  a  pre- 
ferred right  as  well  as  to  first  applicants. 

It  is  conceded  that  the  lands  in  question  ai*e  of  the  character 
designated  in  section  3.  In  determining  the  question  at  issue, 
the  various  statutes  relating  to  the  sale  and  purchase  of  state 
lands  must  be  considered  in  2^'"'^  materia.  Section  12  of  the 
act  of  1873,  in  direct  terms,  limits  the  applicant  of  a  preferred 
right  to  three  hundred  and  twenty  acres.  The  same  limitation 
is  expressed  in  section  13  of  the  act  of  1873  as  to  all  applicants. 
"No  person  shall  be  allowed  to  purchase  more  than  three 
hundred  and  twenty  aci*es  of  land  from  the  state  under  the 
provisions  of  this  act."  (Stat.  1873,  124,  Sec.  13.)  Thus  the 
law  stood  until  1881,  when  the  legislature  declared  in  an  inde- 
pendent act  that  certain  lands  might  be  sold  "  in  tracts  equal  to 
one  section  to  each  applicant,"  and  that  "  all  acts  and  parts  of 
acta  heretofore  passed,  so  far  only  as  they  conflict  with  the  pro- 
visions of  this  act,  are  hereby  repealed."  (Stat.  1881,  116.) 
The  effect  of  the  statute  of  1881  was  to  repeal  the  limitation  of 
the  number  of  acres  expressed  in  section  12,  as  well  as  in  sec- 
tion 13,  of  the  act  of  1873,  and  to  extend  the  amount  of  land 
which  each  applicant  might  be  allowed  to  purchase  to  six 
hundred  and  forty  acres.  The  statute  is  not  susceptible  of  any 
other  construction.  No  distinction  was  made,  or  intended  to 
be  made,  as  to  the  amount  of  land  which  any  applicant  of 
either  class  might  purchase.  It  is  apparent,  upon  an  examina- 
tion of  the  various  statutes  upon  this  subject,  that  the  legislature 
never  intended  to  be  guilty  of  the  absurdity  and  injustice  of 
allowing  an  applicant  who  simply  made  the  first  application  to 
purchase  lands,  without  ever  having  had  any  occupation  or 
possession  thereof,  six  hundred  and  forty  acres,  and  limiting  the 
right  of  an  applicant  who  had  occupied  and  possessed  the  land — 
and  for  that  reason  was  allowed  a  preferred  right — to  only  three 
hundred  and  tw^ty  acres. 

The  resj)ondent,  to  maintain  his  case,  relies  upon  the  further 
fact  that  in  1885  section  12  of  the  act  of  1873  was  changed  so 
as  to  give  an  occupant  or  party  in  possession  "  a  preferred  right 
to  purchase  all  the  Lind  that  he  or  she  may  be  entitled  to  pur- 
chase." (Stat.  1885,  105,  Sec.  13.)  This  fact,  however,  does 
not  give  any  strength  in  support  of  respondent's  views;  but,  on 
the  other  hand,  it  is  in  perfect  harmony  with  the  construction 
which   we  have  given  to  the  statute   of   1881;  and,    w>hen    rea 
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and  considered  in  coanection  with  the  previous  statutes,  clearly 
shows  that  it  was  always  the  intention  of  the  legislature,  when 
enacting  laws  upon  this  subject,  to  give  both  classes  of  appli- 
cants the  right  to  purchase  the  same  amount  of  land.  The  act 
of  1885  was  intended  to  embrace  the  entire  law  of  the  state  rel- 
ative to  the  ''selection  and  sale  of  lands,"  and  the  legislature 
incorporated  therein  many,  if  not  all,  of  the  essential  provisions 
of  the  act  of  1873,  with  such  changes  as  had  been  made  by  the 
subsequent  acts,  including  the  act  of  1881,  and  added  such 
other  provisions  as  were  deemed  necessary  to  make  a  complete 
law  upon  the  subject;  hence  when  section  12  of  the  act  of  1873 
came  up  for  review,  it  was  so  changed  as  to  conform  to  the 
then  existing  law,  and  section  13  of  the  act  of  1873  was  like- 
wise changed,  so  as  to  read  substantially  the  same  as  section  3 
of  the  act  of  1881,  providing  for  the  sale  of  lands  "in  tracts 
equal  to  one  section  to  each  applicant;"  and  this  is  the  only 
section  defining  the  amount  of  land  that  any  applicant  of  either 
class  is  entitled  to  purchase.  The  statutes  referred  to  are  too  plain 
to  require  any  further  comment  or  discussion. 

Let  the  writ  of  mandamus  issue  as  heretofore  ordered. 

Leonard,  C.  J.,  (coTicurring.)  Without  expressing  any  opinion 
as  to  the  correctness  of  the  reasoning  and  judgment  of  the  court 
heretofore  filed  herein,  but  deeming  the  same  law  of  the  case,  I 
concur  in  this  opinion  and  order. 


[No.  1252.] 

THE  STATE  OF  NEVADA,  ex  rbl.  DANIEL  B.  SOHL, 
Relator,  v.  C.  S.  PREBLE,  SURVEYOIv  GENERAL  and 
KX-oppicio  LAND  REGISTER  op  the  STATE  OF  NEVADA, 
Respondent. 

Sale  of  Statb  Lands  —  Simultaneou.s  AppLiCATid!is  —  When  Man- 
damus Should  Not  Issue.— The  act  of  1873,  entitled  "An  act  to  pro- 
vide for  the  selection  and  sale  of  lands  that  have  heen,  or  may  here- 
after he,  granted  hy  the  United  States  to  the  state  of  Nevada," 
makes  no  provision  for  cases  where  there  are  two  or  more  simulta- 
neous applications  for  the  same  lands,  and  neither  applicant  claims  a 
preferred  right  to  purchase  by  reason  of  prior  occupancy  or  possession. 
Mandamus  to  the  surveyor  general  and  «c  officio  laud  register,  to  compel 
him  to  sell  to  one  applicant,  in  preference  to  the  others,  in  such  a  case, 
will  therefore  be  denied. 
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Application  for  maiidamus. 
A,  C.  EUis,  for  Relator. 
R,  U.  Lindsay,  for  Respondent. 
By  the  Court,  Leonard,  C.  J.: 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
respondent,  on  behalf  of  the  state,  as  surveyor  general  and 
ex  officio  land  register  of  the  State  of  Nevada,  to  enter  into  a 
contract  with  relator  for  the  sale  of  certain  lands  descnbed  in  the 
petition,  or  to  sell  said  lands  to  him  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre. 

Relator  filed  his  application  to  purchase  said  lands  August 
30,  1882,  and  on  the  same  day  three  other  persons  filed  their 
several  applications,  covering,  in  the  aggregate,  the  same  lands. 
Relator  alleges  in  his  petition  that  his  application  was  prior  in 
time.  Respondent  denies  this  allegation,  and  alleges  the 
priority  of  the  other  three  applications  mentioned.  All  the 
applicants  were  entitle4  to  purchase  the  lands  in  question,  and 
each  complied  with  the  statute  governing  the  purchase  of  state 
lands. 

It  was  the  duty  of  respondent,  under  the  statute,  to  enter  into  a 
contract  with  relator  for  the  purchase  of  the  lands  described  in 
the  petition,  or  to  sell  the  same  at  the  pi  ice  above  stated,  if 
relator's  application  was  prior  to  any  other  valid  application,  but 
such  was  not  his  duty  if  all  the  applications  named  were  simul- 
taneous. The  statute  governing  this  case  makes  no  provision  for 
cases  where  there  are  two  or  more  simultaneous  applications  for 
the  same  lands  belonging  to  the  state,  and  neither  applicant 
claimed  a  preferred  right  to  purchase  by  reason  of  prior  occupancy 
or  possession. 

It  will  serve  no  useful  purpose  to  review  the  evidence  in  this 
case.  We  have  examined  it  carefully,  and  are  satisfied  that  the 
four  applications  were  simultaneous,  and  ought  to  be  so  considered. 
Mandamus  denied. 
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[No.  1265.] 

20      46  ••  ■" 

20*  ^       W.  A.  EARLES,  et  al.,   Respondents,  v,  THOMAS  H.  GIL- 
HAM,    Appellant. 

Statbmknt  on  Motion  foe  Nkw  Trial — Must  Contain  Specification  op 
Ebbobs  —  Amendments  of,  When  Should  not  be  Allowkd.— The 
provision  of  Sec.  197  of  the  Civil  Prac.  Act,  to  the  efifect  that  the  state- 
ment on  a  motion  for  a  new  trial  must  contain  the  specifications  of  error 
relied  upon,  is  imperative;  and,  after  the  time  allowed  by  the  statute  for 
amendments  has  passed,  the  trial  court  has  no  authority  to  allow  the 
paper  filed  as  a  statement  to  be  amended  by  adding  thereto  specificationjB 
of  error  which  had,  as  claimed  in  the  affidavit  in  support  of  the  motion, 
been  inadvertently  omitted. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Eureka  county. 

The  facts  sufficiently  appear  in  the  opinion. 

Baker  &  Wines,  for  Appellant. 

I.  The  court  erred  in  allowing  the  plaintiffs  to  amend  their 
statement  on  motion  for  a  new  trial  after  the  time  had  expired  to 
make  the  same.  (Hutton  v.  Reed,  25  Cal.  483;  Barrett  v.  Tewks- 
hury,  15  Cal.  354;  Haggin  v.  Clark,  28  Cal.  163;  Partridge  v. 
San  Francisco,  27  Cal.  416;  Ferrer  v.  Home  M,  Ins,  Co.,  47  Cal. 
416;  Coleman  v.  Gilrnore,  49  Cal.  340;  Dick  v.  Bird,  14  Nev. 
165;  Whitmore  v.  Shiverick,  3  Nev.  300;  Lamance  v.  Byrnes^ 
17  Nev.  202;  Eld&r  v.  Shaw,  12  Nev.  81;  Hayne  on  N.  Tr., 
Sec.  149.) 

H,  K,  MltcJieU  and  A,  E,  Cheney,  for  Respondents. 

I.  The  court  has  the  power  to  amend  a  certihed  statement  by 
adding  specifications  of  error. 

The  original  statement  was  incomplete,  but  it  was  not  a 
nullity.  It  was  perfect,  except  in  the  paii;icular  referred  to, 
and  contained  in  fact  all  the  grounds  of  the  motion.  It 
omitted  merely  the  formal  requisite  of  a  specification  of  those 
grounds.  In  that  respect  alone  it  was  amended;  not  a  fact  or 
exception  was  added.  Nothing  additional  was  interposed  that 
could  in  any  manner  affect  the  merits  of  the  motion.  The 
amendment  was  clearly  in  furtherance  of  justice,  and  its  allow- 
ance by  the  judge  was  a   matter   of    discretion,  and   not,  as  we 
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think,  a  question  of  power.  (Valentine  v.  Stewart,  15  Cal.  396; 
Laucks  V.  ^dmondsan,  18  Cal.  203;  Fli/nn  v.  Cottle,  47  Cal.  626; 
Hayne  N.  T.  &  Ap.,  Sec.  260,  p.  476.) 

Amendments  of  this  character  being  in  furtherance  of  justice 
should  be  liberally  allowed.  (Civil  Pr.  Act,  Sec.  68;  Caldwell  v. 
Oreeley,  5  Nev.  258.) 

11.  The  rule  that  a  record  cannot  be  amended  after  term  time, 
except  when  the  record  contains  matters  to  amend  by,  does  not 
apply  to  proceedings  for  a  new  trial.  {Spanagel  v.  DeUinger,  34 
Cal.  476;  Hayne  N.  T.  <fe  Ap.,  Sec.  160,  p.  478.) 

By  the  Court,  Hawley,  J.: 

A  judgment  was  rendered  in  this  action  in  favor  of  appellant 
on  the  second  day  of  July,  1886,  and,  within  the  statutory  time 
thereafter,  respondents  served  and  filed  what  purported  to  be  a 
statement  on  motion  for  a  new  trial.  There  were  no  assignments 
or  specifications  of  error  stated  therein.  Appellant  did  not 
file  Mny  amendments  thereto,  and  the  time  for  filing  such  amend- 
ments expired  on  the  twentieth  of  August,  1886.  On  the 
twenty-first  of  September,  1886,  respondents  moved  the  court 
to  amend  the  paper  on  file  by  adding  thereto  the  specidcations 
of  error  which  had,  as  claimed  in  an  affidavit,  been  inadvertently 
omitted.  The  court  made  an  order  permitting  such  an  amendment 
to  be  made.     , 

Did  the  court  have  any  authority  to  make  this  order]  Was 
thei-e  any  statement  on  file  to  be  amended?  Statements  on 
motion  for  a  new  trial  must  be  filed  within  the  statutory  time. 
{Clark  v.  Strouse,  11  Nev.  76;  Harrison  v.  Lock  wood,  14  Nev. 
263;  TuU  v.  Anderson,  15  Nev.  426;  Golden  Fleece  G.  d-  S,  M, 
Co.  v.  Cable  Con.  G.  ik  S.  M.  Co,,  Id.  450;  Elder  v.  Frevert,  18 
Nev.  278;  Robinson  v.  Benson,  19  Nev.  331.)  Courts  have  no 
authority  to  extend  the  time  for  filing  a  statement  after  the  stat- 
utory time  has  expired.  {Clark  v.  Strouse,  and  FUer  v.  Frev&rt, 
supra,)  The  statute  declaring  how  and  when  statements  shall 
be  prepared  and  filed,  provides  that  **  when  the  notice  desig- 
nates, as  the  ground  upon  which  the  motion  will  be  made,  the 
insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient.  When  the  notice 
designates,  as  the  ground  of  the  motiqn,  error   in  law  occurring 
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at  the  trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  si)ecify  the  particular  errors  upon  which  the  party  will  rely. 
If  no  such  specifications  be  made,  the  statement  shall  be  disregarded." 
(Oen.  Stat.  3219;  Civ.  Pr.  Act,  Sec.  197.)  These  provisions  have 
always  been  deemed  imperative. 

Since  the  adoption  of  the  statute,  this  court  has  uniformly  and 
repeatedly  declared  that,  if  the  statement  does  not  contain  the 
specifications,  it  will  be  disregarded.  {Corhett  v.  Joh^  5  Nev. 
201;  CaliiuoeM  v.  Greeley,  Id.  258;  McWilliami  v.  Hersd^man, 
Id.  263;  Meadow  Vol.  M.  Go,  v.  Dodds,  6  Nev.  261;  Glarke  v. 
Lyon  Go.,  8  Nev.  182;  Sherinan  v.  Shaw,  9  Nev.  148;  £lder  v. 
SIuLw,  12  Nev.  81;  Lamance  v.  Byrnes,  17  Nev.  201.)  The 
conclusions  arrived  at  were  reached  upon  the  ground  that  the 
specifications  of  error,  by  the  clear  language  of  the  statute,  are  made 
an  essential  part  of  the  statement.  If  omitted,  there  is  no  state- 
ment for  the  courts  to  act  upon. 

In  Gorhett  v.  Job,  the  court  disregarded  a  so-called  statement 
on  apfieal  which  did  not  contain  a  statement  of  the  particular 
errors  or  grounds  relied  upon,  because  it  was  "in  no  sense  a 
statement." 

In  McWllllanis  v.  Heracftman,  th^  court  in  commenting  upon 
the  statutory  requirements  of  a  statement  on  motion  for  a  new 
trial,  said:  "  The  statement,  until  the  errors  to  be  relied  on 
are  properly  specified,  is  virtually  no  statement,"  and  that  "the 
court  has  no  more  right  to  grant  a  new  trial  upon  a  statement, 
defective  as  this  is,  than  it  has  where  there  is  no  statement 
at  all." 

The  paper  tiled  by  respondents  did  not  comply  with  the  pro- 
visions of  section  197.  One  of  the  essential  elements  of  a  state- 
ment on  motion  for  a  new  trial  was  entirely  omitted.  The  court 
had  no  more  authority  to  allow  an  amendment  to  this  paper, 
after  the  time  for  filing  a  statement  had  expired,  than  it  would  have 
to  grant  leave  to  file  a  statement  after  the  expiration  of  such  time, 
or  to  grant  a  new  trial  without  any  statement.  There  ^as  no  state- 
tment  on  file  upon  which  to  base  an  amendment,  and  the  court  could 
not,  under  such  circumstances,  impart  vitality  and  life  to  a  thing 
that  did  not  exist. 

The  order  appealed  from  is  hereby  reversed  and  set  aside. 

Leonard,  C.  J.,  did  not  particii)ate  in  this  decision. 
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[No.  1256.] 
W.  A.  EARLES,  bt  als.,  Appellants,!;.  THOMAS H.  GILHAM, 

Respondent. 

Appeal — Absence  of  Statement. — Where  the  statement  on  .motion  for 
new  trial  contains  no  specifications  of  error,  as  required  by  Oiv.  Pr. 
Act,  Sec.  197,  there  is  virtually  no  statement  before  the  appellate  ooort, 
and  as  no  error  appears  in  the  judgment  roll,  the  jcRlgment  and  order 
of  the  trial  court,  denying  a  new  trial,  should  be  affirmed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
£ureka  county. 

If.  K,  Mitchell  and  A,  E,  Cheney y  for  Appellants. 

BaJcer  da  Wines,  for  Respondent. 

By  the  Court,  Hawley,  J.: 

The  order  of  the  district  court,  allowing  an  amendment  to 
appellants'  motion  for  a  new  trial,  having  been  reversed  and 
set  aside,  upon  an  appeal  taken  therefrom  by  defendant 
Gilham,  (Earles  v.  GUham,  ante,  46,)  it  follows  from  that  decision 
that  there  is  no  statement,  on  motion  for  a  new  trial  herein, 
which  can  be  considered  by  this  court ;  and,  as  it  is  not  claimed 
that  there  is  any  error  in  the  judgment  roll,  the  judgment  and 
order  of  the  district  court  denying  a  new  trial  must  be  affirmed. 
It  is  so  ordered. 

Leonard,  C.  J.,  did  not  participate  in  this  decision. 
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[No.  1262.] 

li.  B.  PRANKEL  &  00.    v.   THEIR   CREDITORS,    MARIE 
SUIZE,   Appellant. 

INSOLVENT      DbBTORS— StATUTB      CONSTRUED — ADOPTED      FROM      ANOTHER 

State,  how  Construed— Jurisdiction  over  Brokers.— Section 
30  of  the  insolvent  act,  (Gen.  Stat.  3874 J  denying  to  certain  persons 
the  benefit  of  the  act,  was  adopted  from  the  insolvent  law  of  Califor- 
nia, where  it  had  previoasly  been  constraed  as  denying  to  the  insol- 
vency conrt  jurisdiction  over  insolvents  of  the  class  therein  specified. 
The  California  constraction  being  based  on  the  policy  of  its  laws  to 
procure  the  disoharge  of  insolvent  debtors,  Held,  that  the  main  par- 
poae  of  the  Nevada  insolvency  law  being  the  ratable  distribution  of 
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the  ioflolvent'a  property  amon^  his  creditors,  and  the  reasons  for  the 
California  construction  of  section  30  not  existing  in  Nevada,  the 
adoption  of  the  statute  was  not  an  adoption  of  this  construction,  and 
the  court  was  not  thereby  denied  jurisdiction  over  insolvents  of  the 
class  named,  to  wit,  brokers. 

iDBBf — Order  to  Show  Causb  —Appearance  bt  Attorney. —  Section  33 
of  the '  insolvent  act  provides  that  "no  person  can  apply  for  or 
receive  the  benefits  of  this  act  through  an  agent  or  attorney  in 
fact."  Section  43  provides  for  practice  on  the  return  of  an  order  to 
show  cause  similar  to  that  in  civil  actions.  Held,  that  on  the 
return  of  an  order  to  show  cause  why  the  debtor  should  not  be 
adjudged  insolvent,  the  appearance  of  respondent  may  be  made,  and 
the  subsequent  proceediut^s  conducted,  by  an  attorney  at  law. 

Idem  —  Volumtarv  Afpearancb  by  Attorney  —  Non  -  Residence  — 
Jurisdiction. — Where  a  non-resident  member  of  a  partnership  was 
ordered  to  show  cause  why  he  should  not  be  adjudged  insolvent, 
and  he  voluntarily  appeared  by  an  attorney,  and  consented  to  an 
adjudication  of  insolvency.  Held,  that  the  court  acquired  jurisdiction 
over  both  his  person  and  property. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Storey 
County. 
Richard  Rising,  District  Judge. 
The  facts  are  stated  in  the  opinion. 

Eobt.  Af.  Clarke f  for  Appellant: 

I.  Proceedings  in  insolvency  are  not  atricti  juris,  either  pro- 
ceedings at  law  or  in  equity,  but  special  proceedings,  a  new 
remedy  created  by  statute,  the  administration  of  which  is  vested 
in  the  courts  independent  of  their  common  law  or  chanoeiy 
powers.  Ill  such  proceedings  the  court  must  pursue  the  stat- 
ute strictly,  and  its  jurisdiction  must  clearly  and  affirmatively 
appear.  (Cohn  v.  Barrett,  5  Cal.  195;  McAUUter  v.  Strode,  7 
Cal.  430;  McDonald  v.  Katz,  31  Cal.  169  ;  Met/er  v.  Kohlman,  8 
Cal.  46 ;  Wkilwell  v.  Barbier,  7  Cal.  64.) 

The  jurisdictional  facts  must  be  set  out  in  the  petition. 
(Friedlander  v.  Loucks,  34  CaL  18  ;  Benrutt  v.  His  Creditors,  22 
Cal.  40.) 

II.  Generally  a  copartnership  may  avail  itself  of  the  insol- 
vency act ;  but  to  do  this  all  the  members  must  be  entitled  to 
the  benefits  of  the  act  and  bo  brought  in  to  join  the  proceedings. 

Concessions  must  be  made  of  the  separate  as  well  as  joint 
pro))erty ;  and  individual  debts  must  be  scheduled  and  indi- 
vidual creditors  brought  in.  (Gen.  Stat.  3891,  3845,  3846,  3847 
3850.) 
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From  the  face  of  the  petition  it  appears  that  the  insolvents  are 
partners,  and  that  two  only  of  the  five  members  are  insolvent, 
or  join  in  the  proceedings, « or  surrender  their  effects.  The  petition 
therefore  fails  to  nhow  a  case  of  which  the  court  hrts  jurisdic- 
tion. (Gen.  Stat.,  3845,  3847,  3848,  3850,  3891;  Bump  on  Bank. 
Sees.  778,  779,  780;  Met/er  v.  Kohlman,  8  Cal.  44;  Hanson  v.  Paige, 
3  Gray,  239;  Dearborn  v.  Keith,  5  Gush.  224;  Armstrong  v.  Martin, 
57  Md.  397.) 

III.  L.  B.  Frankel,  one  of  the  partners,  was  not  a  resident  of 
Storey  county  or  of  Nevada,  and  therefore  not  entitled  to  the 
benefits  of  the  act.  (Gen.  Stat.  3846;  PhUlips  v.  Newton,  12  R.  I. 
489;  Clajlin  v.  Beachy  4  Met.  392.)  Neither  the  person  nor  the 
property  of  L^  B.  Frankel  was  within  the  jurisdiction  of  the  court 
or  subject  to  its  process. 

IV.  It  appears  from  the  petition  that  petitioners  are  "  broker«," 
and  brokers  are  expressly  denied  the  benefits  of  the  act.  (Gen. 
Stat.  3874;  Cohn  v.  Barrett,  5  Cal.  195;  J/eyw  v.  Kohlman,  8  Cal. 
47;  Sanborn  v.  ffiti  Creditors,  37  Cal.  609.) 

Y.  The  debts  set  out  in  the  schedule  wei-e  contracted  in  a 
fiduciary  capacity,  and  for  this  reason  petitioners  are  not  entitled  to 
the  benefits  of  the  act.  (Gen.  Stat.  3874;  1  Abb.  L.  Die.  494;  In 
re  Kimball,  6  Blatch.  292;  Lencke  v.  Booth,  47  Mo.  385,  388;  4 
Am.  Rep.  326;  Bump  Bank.  744;  MarkJiam  v.  Jaudon,  41  N.  Y. 
235.) 

YI.  The  insolvency  act  of  Nevada  was  borrowed  from  Cali- 
fornia, and  had  been  interpreted  by  the  supreme  court  of  that 
state  before  the  legislature  of  Nevada  adopted  it.  (Gen.  Stat. 
3874;  Wood's  Dig.  1860,  p.  496,  Sec.  2660.)  In  adopting  the 
California  statute  the  legislature  of  Nevada  adopted  the  Cali- 
fornia construction  of  it.  (Cool.  Con.  Lim.  52;  Williams  v.  Glas- 
gow, 1  Nev.  633;  McLean  v.  Abrams,  2  Nev.  199;  State  v.  Robey, 
8  Nev.  312.)  The  California  cases  are  authority  and  the  question 
resjvdicata. 

YII.  The  court  having  no  jurisdiction,  its  orders  are  absolutely 
void.  Thfty  neither  bind  nor  bar  anyone.  They  neither  confer  nor 
defeat  rights.  They  are  utterly  without  ejHect.  (Cohn  v.  Barrett, 
5  Oal.  195;  Mey&r  v.  Kohlman,  8  Cal.  47;  People  v.  Shepard,  28 
Cal.  115;  Ha/m  v.  KeUy,  34  Cal.  391;  94  Am.  Dec.  742;  Freem. 
Judg.  Sees.  117,  118.) 
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M,  N.  Stone  and  R,  S,  Mesick,  for  Assignee  and  Creditorb. 

I.  An  insolvency  proceeding  by  a  debtor  against  his  cred- 
itors is  in  all  its  essentials  a  case  or  suit  at  law  wherein  the 
demands  in  controversy  are  the  debts  of  the  insolvent,  from 
which  he  demands,  against  his  creditors,  a  judgment  of  dis- 
charge. 

The  insolvency  act,  in  providing  that  the  district  court  only 
shall  have  jurisdiction  in  insolvency  cases,  conferred  no  new 
jurisdiction  on  the  court;  and  had  it  provided  only  that  any 
court  having  jurisdiction  should  hear  and  determine  such  con- 
troversies, the  district  court,  under  its  constitutional  powers, 
would  be  authorized  to  try  and  decide  all  insolvency  cases. 
(In  re  Oregon  Bulletin  Co.,  3  Saw.  531;  In  re  Comstock^  3  Saw. 
129;  Knickerbocker  Ins,  Co.  v.  Comstock,  16  Wall.  268;  Gen.  Stat. 
3887-3891.) 

II.  The  district  court  has  jurisdiction  of  the  subject-matter 
and  the  parties  in  the  matter  of  the  insolvency  ot*  the  firm  of  L. 
B.  Frankel  &  Co.,  and  the  individuals  composing  the  partner- 
ship. 

The  objections  urged  by  appellant  affect  the  sufficiency  of 
the  papers  as  pleadings  only,  and  not  the  jurisdiction  of  the 
court.  (Bennett  v.  His  Creditors,  22  Cal.  41;  Wilson  v.  Creditors^ 
22  Cal.  408.) 

III.  The  district,  court  has  jurisdiction  of  the  parties  to  the 
petition,  as  well  as  the  other  members  of  the  firm.  First — 
Because  of  the  residence  of  the  petitioners  and  the  place  of 
business  of  the  firm.  Second — Because  the  two  members  thereof, 
absent  from  the  state,  voluntarily  appeared  in  the  case  and 
assented  to  the  adjudication,  after  having  waived  the  service  on 
them  of  an  order  to  show  cause  why  they  should  not  be  adjudged 
insolvents,  as  provided  for  in  the  4 2d  and  46th  sections  of  the  act. 
The  case  at  bar  is  one  of  both  a  voluntary  and  involuntaiy  insolv- 
ency or  bankruptcy.  Voluntary  in  respect  to  the  petitioners,  and 
involuntary  as  to  the  other  partners,  who  were  required  to  appear 
or  show  cause  therein.  (Bump's  Bank.  760,  and  cases  cited;  In 
re  NooTian,  10  Bank.  R.  334;  Medsker  v.  Bonebrake,  108  U.  S.  70; 
Stewart  v.  ffines,  6  B.  R.  416.) 

lY.  In  construing  the  national  bankrupt  law,  the  federal 
courts  have  uniformly  held  that  jurisdiction  was  acquired  of 
non-resident    partners    in    proceedings    by    resident    members    of 
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the  firm  against  them  by  service  of  an  order  to  show  cause,  or 
by  their  voluntary  appearance  either  in  person  or  by  attorney, 
and  an  appearance  voluntarily  made  was  deemed  a  waiver  of 
service  of  the  order  to  show  cause.  (Bump's  Bank.  45,  441, 
442 ;  In  re  Wyhauaen,  1  Ben.  397;  In  re  McNwighton,  8  B.  R. 
45 ;  Bump.  Bank,  477;  In  re  Penn,  5  B.  R.  30;  Stuart  v.  Hines, 
6  B.  R.  416;  Chapman  v.  Brewer,  114  U.  S.  168,  169;  1  Bank. 
Dig.  527.) 

The  authority  of  the  attorney,  W.  E.  F.  Deal,  to  appear  for 
the  absent  pai-tners  and  assent  in  their  behalf  to  the  proceed- 
ings, is  presumed  until  the  contrary  is  shown.  (Hai/es  v. 
Shattuck,  21  Cal.  55;  Hicketson  v.  CompUm,  23  Cal.  637;  Garri- 
8on  v.  McGowan,  48  Cal.  592.) 

And  his  authority  to  enter  their  appearance  and  assent  to  the 
pl^x;eeding3  cannot  be  questioned  in  the  appellate  court  if  not 
objected  to  in  the  court  below.  {Hohle  v.  Bank  of  Ky,,  3  A.  K. 
Marsh.  (Ky.)  263;  Shroudenheck  v.  Phoenix  F.  Ins.  Co.,  15  Wis. 
632.) 

Y.  If  the  firm  stood  in  a  fiduciary  relation  towards  its  cred- 
itor, within  the  intent  and  meaning  of  section  30  of  the  act, 
the  burden  rests  on  appellant  to  affirmatively  show  by  the  record 
the  existence  of  such  relation.  {Sherwood  v.  Mifc/ully  4  Den. 
436.) 

The  term  "  fiduciary  capacity,"  employed  by  the  legislature, 
is  inapplicable  in  cases  where  brokers  purchase  and  sell  stocks 
or  other  property  for  their  customers  or  creditors.  It  is  applied 
only  to  cases  of  technical  or  express  trusts,  and  not  to  transac- 
tions where  the  broker  has  wrongfully  convei'ted  the  stocks  or 
property,  or  their  proceeds,  to  his  own  use.  Debts  contracted 
by  brokers,  of  the  character  presented  in  the  record  in  this  case, 
are  not  obligations  of  a  fiduciary  nature  or  character.  (Henne- 
quin  V.  Clew^y  11  N.  Y.  427;  111  U.  S.  676;  Palmer  v.  Husseyy 
87  N.  Y.  303,  119  U.  S.  96;  Stratford  v.  Jones,  97  N.  Y.  586; 
Grannie  v.  Cubbedge,  71  Ga.  582;  Gibson  v.  Gorman,  44  N.  J. 
L.  325.) 

If,  as  is  claimed  by  appellants,  the  insolvents  in  this  case 
are  denied  by  the  statute  the  right  to  institute  and  maintain 
a  voluntaiy  insolvency  pi-oceedings,  and  the  district  court  is 
denied  jurisdiction  of  such  proceedings  because  they  are 
brokers,  the  statute  is  upon  its  face  in  conflict  with  these  pro- 
visions   of  the    federal    constitution    and    laws.       Uiider    them, 
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persons  including  brokers  and  bankers  are  entitled  in  every 
state  to  the  full  and  equal  protection  of  all  laws,  and  to  the  full 
and  equal  benefit  of  all  laws  and  proceedings,  including  insol- 
vency proceedings,  and  if  the  legislature  could  legally  deny  a 
broker  the  right  to  maintain  insolvency  proceedings  simply 
because  he  was  a  broker  and  for  no  other  reason,  it  could  as 
well  say  that  no  colored  person,  no  person  under  a  certain 
age,  or  no  person  not  a  native-born  citizen  of  the  United  States, 
shall  mantain  iasolveiicy  proceedings  or  receive  the  benefits  of 
the  act.  To  prevenb  such  arbitrary  discriminations  by  the 
legislature  of  the  state,  the  federal  constitutional  amendment 
and  statute  were  adopted,  as  shown  by  numerous  authori- 
ties. (Santa  Clara  R,  R,  Tax  Case,  9  Saw.  183;  Strauder  v. 
West  Virginia,  100  U.  S.  306;  San  Mateo  v.  S,  P.  R.  R,  Co., 
S  Saw.  251.) 

W,  E,  F.  Deal,  for  Frankel  k  Co. 

By  the  Court,  Belknap^  J.: 

This  is  an  appeal  from  orders  of  the  district  court,  adjudg- 
ing L.  B.  Frankel  k  Co.  insolvents,  appointing  an  assignee 
and  staying  proceedings.  Numerous  reasons  are  assigned  for 
the  reversal  of  the  orders,  the  prominent  one  being  that  ''the 
court  had  no  jurisdiction  in  the  premises,  because  it  appeared 
that  L.  B.  Frankel  &  Co.  were  brokers,  and  the  debts  and  lia- 
bilities from  which  they  petition  to  be  discharged  were  con- 
tracted by  them  in  a  fiduciary  capacity  and  character."  The 
determination  of  this  point  involves  an  examination  of  the 
statute  concerning  proceedings  in  insolvency.  The  act  entitled 
*'An  act  for  the  relief  of  insolvent  debtors  and  ]irotection  of 
creditors,"  approved  March  3,  1881,  (Gen.  Stat.  3845,  et  aeq.,) 
under  which  the  proceedings  were  taken,  is  substantially  a  copy 
'  of  the  California  insolvency  law  of  1852;  but  after  copying  this 
law,  which  provides  only  for  voluntary  insolvency,  provision 
was  made  in  succeeding  sections  for  cases  in  which  creditors 
could  institute  proceedings  to  have  their  debtors  adjudged 
insolvent  and  their  estates  administered.  At  section  30,  which 
was  a  part  of  the  California  law,  it  declares:  "All  insolvent 
debtors  owing,  or  accountable  in  any  manner,  for  public  funds 
or  property,  of  whatever  nature  or  kind;  all  unfaithful  deposi- 
taries; all  such  as  refuse  or  neglect  to  pay  up  all  fundsHE*eceivad 
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by  them  as  bankers,  brokers,  commission  merchants,  or  for 
money,  goods,  or  effects  received  hy  them  in  a  fiduciary  capa- 
city, shall  be  denied  the  benefits  of  this  act." 

Before  the  adoption  of  this  section  bj  the  legisbiture  of  this 
state,  the  supreme  court  of  California  had  construed  it  as 
excluding  bankers  and  brokers  from  the  jurisdiction  of  the 
insolvency  court.  {Cohen  v.  Barrett^  6  Cal.  195.)  It  is  claimed, 
under  a  familiar  rule  of  statutory  construction,  that  the  inter^ 
pretation  was  adopted  as  well  as  the  terms  of  the  statute.  The 
views  of  the  California  court  with  reference  to  the  general  pur- 
pose of  the  law  of  1852  deserve  attention,  Ujwn  this  subject  it 
wan  said  in  Cohen  v.  Barrett ,  5  Cal.  212:  "If  the  i>ower  to  dis- 
charge the  insolvent  is  denied  in  this  class  of  cases,  (bankers,) 
jurisdiction  for  any  other  purpose  would  seem  inharmonious  to 
the  general  scheme  or  policy  of  the  act,  which  looks  to  the  final 
discharge  as  the  object  to  be  worked  out,  and  cannot  be  said  in 
these  cases  to  be  of  any  protection  to  the  creditor,  by  simply 
permitting  the  debtor  to  throw  his  assets  into  insolvency  for 
distribution,  if  he  thinks  proper  to  do  so;  for  it  must  be  borne 
in  mind  that  the  act  makes  no  provision  for  an  involuntary  sur- 
render, and  the  mere  permission  of  an  exercise  of  volition  on 
the  part  of  an  insolvent  debtor  will  be  found  to  amount  to  no 
protection  at  all;  particularly  where  the  benefits  of  the  act  are 
denied,  and  the  real  incentive  to  an  honest  surrender  of  all  his 
assets  is  thus  removedj' 

In  Sanborn  v.  Hie  Creditors,  37  Cal.  610,  the  court  said:  "The 
statute,  as  its  title  imports,  was  intended  for  the  relief  of 
insolvent  debtors  and  the  protection  of  ci^editors.  The  *  relief ' 
and  the  '  protection '  for  which  it  provides,  proceed  pari  paeeu. 
If  the  debtor,  for  any  cause,  is  entitled  to  no  *  relief,*  the  cred- 
itors are  entitled  to  no  'protection,'  for  they  stand  in  need  of 
none,  except  such  as  is  afforded  by  the  general  laws  for 
the  collection  of  debts.  Hence  if,  upon  the  trial  of  an 
accusation  of  fraud,  the  debtor  is  found  guilty,  the  final  judg- 
ment is  that  his  discharge  be  denied,  and  that  he  be  forever 
denied  the  benefit  of  the  laws  i)assed  for  the  relief  of  insolvent 
debtors  in  this  state.  (Section  23.)  With  this  judgment  the 
entire  proceedings  terminate,  and  the  relation  of  the  petitioner 
and  his  creditors  in  respect  to  each  other,  and  to  the  estate  of 
the  former,  remain  as  at  the  commencement,  except  that  the 
petitioner  becomes  liable   to  the   pains  and  penalties  provided  in 
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the  twenty-fifth  section."  Appel  v.  IIU  Creditors^  67  Gal.  211, 
was  an  appeal  ftx>m  an  order  made  in  an  insolvency  proceeding 
under  the  law  of  1852.  The  assignee  had  received  from  the 
sheriff  certain  moneys  belonging  to  the  insolvent.  After  a  tiial 
of  issues,  the  debtor  was  denied  the  benefit  of  the  insolvent  law. 
Thereupon  the  court  directed  the  assignee  to  return  the  money  to 
the  sheriff.     The  order  was  affirmed. 

These  decisions  show  the  purpose  of  the  California  law  to 
have  been  the  discharge  of  the  insolvent  debtor;  and  it  was 
accordingly  held  that  if  he  could  not  have  the  benefit  of  the 
law  he  was  excluded  from  its  jurisdiction.  The  insolvency 
law  of  this  state  proceeds  upon  a  different  principle.  It  pro- 
vides various  cases  in  which  ci*editors  may  have  their  debtor 
adjudged  insolvent,  and  his  estate  ratably  dihtributed,  while 
under  the  California  law  the  debtor  alone  could  inaugurate  the 
proceeding.  This  feature  distinguishes  the  principle  upon  which 
the  laws  are  founded.  One  has  for  its  object  the  final  discharge  of 
the  insolvent;  the  main  purpose  of  the  other  is  a  mtable  distribution 
of  his  propei-ty. 

Our  statute  differs  in  many  respects  from  the  national  bank- 
rupt law  of  1867,  but  its  purpose  is  in  the  main  similar.  In 
construing  certain  provisions  of  that  law,  the  supreme  court  of 
the  United  States  in  Wilson  v.  City  Bank  took  occasion  to  con- 
sider its  general  spirit  and  purpose,  employing  language  appli- 
cable in  tlie  present  case.  The  court  said:  "In  both  classes  of 
cases  (voluntai'y  and  involuntary  bankruptcy)  undoubtedly  the 
primary  object  is  to  secure  a  just  distribution  of  the  bankrupt's 
property  among  his  creditors,  and  in  both  the  secondary  object 
is  the  release  of  the  bankrupt  from  the  obligation  to  pay  the 
debts  of  those  creditors.  But,  in  case  of  voluntary  bankruptcy, 
the  aid  of  the  law  is  invoked  by  the  bankrupt  himself,  with  the 
purpose  of  being  discharged  from  his  debts  as  his  principal 
motive;  and  in  the  other  the  movement  is  made  by  his  creditors 
with  the  purpose  of  securing  the  appropriation  of  his  property  to 
their  payment,  the  discharge  being  with  them  a  matter  of  no  weight, 
and  often  contested."     (17  Wall.  480.) 

%\  And  that  jurisdiction  does  not  depend  upon  the  right  of  the 
debtor  to  receive  the  benefits  of  the  bankrupt  law,  we  quote 
from  Van  No8trand  v.  Carry  30  Md.  128:  **The  jurisdiction  of 
the  bankrupt  court  does  not  depend  upon  the  right  of  the  party 
ultimately   to   obtain    his   discharge.      This   may  be  denied    him 
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for  various  causes  enumerated  iki  the  law,  and  can  be  deter- 
mined only  by  facts  and  circumstances  disclosed  in  the  progress 
of  the  cause,  after  the  jurisdiction  has  attached.  It  is  not  essen- 
tial to  the  jurisdiction  that  the  party  shall  appear  to  be  entitled 
to  a  discharge  without  the  consent  of  his  creditors." 

If  the  objection  urged  to  the  jurisdiction  be  valid  in  the  pres- 
ent case  and  the  California  decisions  followed,  the  objection  would 
be  good  in  every  case  where  an  insolvent  would  be  denied  a 
discharge,  and  the  great  purpose  of  the  law — the  distribution 
of  the  property  of  a  debtor  among  his  creditors — would  thereby 
be  defeated.  The .  view  that  such  a  result  was  not  contemplated 
by  the  legislature,  and  that  the  expression  in  section  30,  "  denied 
the  benefits  of  the  act,"  does  not  mean  a  denial  of  jurisdiction, 
is,  we  think,  strengthened  by  the  fortieth  section  of  the  statute, 
which,  among  other  things,  provides  as  follows: 

"  Sec.  40.  An  adjudication  of  insolvency  may  be  made  on  the 
petition  of  five  or  more  creditors,  residents  of  this  state,  ♦  *  ♦ 
setting  forth  that  ♦  ♦  ♦  a  bank  or  banker,  agent,  broker, 
factor,  or  commission  merchant  has  failed  for  forty  days  to 
pay  any  moneys  deposited  with  or  received  by  him  in  a  fiduci- 
ary capacity,  upon  demand  of  payment.     »     *     ♦  " 

This  is  an  express  grant  of  jurisdiction.  If  section  30  be 
construed  as  excluding  jurisdiction  of  brokers,  the  legislature 
would  have  created  an  unreasonable  distinction  in  permitting 
the  creditors  of  this  class  of  people  to  place  them  in  insolvency, 
but  excluding  brokers  themselves  from  invoking  the  aid  of  the 
law.  Jurisdiction  would  thus  be  made  to  depend  upon  the 
form  of  the  proceeding.  There  is  no  reason  for  such  a  distinc- 
tion in  our  statute.  It  is  a  general  rule  of  statutory  construc- 
tion that  when  a  statute  has  received  a  judicial  construction, 
and  is  afterwards  adopted  by  another  state,  the  construction,  as 
well  as  the  terms  of  the  statute,  will  be  deemed  adopted.  But 
the  rule  is  not  inflexible. 

In  Ti/ler  v.  Tyler,  19  111.  151,  the  supreme  court  of  Illinois 
refused  to  follow  the  settled  construction  received  by  an  English 
statute,  prior  to  its  adoption  by  the  legislature  of  that  state, 
because  the  construction  was  based  upon  a  reason  not  existing 
in  the  state  of  Illinois.  The  reasoning  of  the  California  decis- 
ions is  not  applicable  to  our  law.  Section  30  was  incorporated 
by   our  If^gLslature   into  a  law  essentially   different   fron 
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California.  The  section  stands  in  an  entirely  different  connec- 
tion than  in  the  law^  from  which  it  was  taken,  and  the  changed 
conditions  require  for  it  a  different  construction.  (See,  also, 
LitiU  V.  Smithy  4  Scam.  402 ;  LesuM  of  Gray  v.  Askew,  3  Ohio 
479 ;  Jamison  v.    Barton,    43  Iowa,  282 ;  McGutcheon  v.  People, 

69  lU.  601.) 

The  firm  of  L.  B.  Frankel  &  Co.  was  composed  of  five  mem- 
bers. The  copartnership  was  adjudged  insolvent  upon  the 
petition  of  two  of  the  partners.  The  proceedings  were  instituted 
under  section  47  of  the  insolvency  law,  which  provides : 

**Sec.  47.  Two  or  more  persons  who  are .  partners  in  busi- 
ness may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them ;  *  *  *  in  which  ca%  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon  which 
all  the  joint  stock  and  property  of  the  partnership,  and  also 
all  the  separate  estate  of  each  partner,  shall  be  taken.  ♦  ♦  ♦ 
If  the  petition  be  filed  by  less  than  all  the  partners  of  a  copart- 
nei^ip,  those  partners  who  do  not  join  in  the  petition  shall  be 
ordered  to  show  cause  why  they  should  not  be  adjudged  to  be 
insolvent  in  the  same  manner  as  other  debtors  are  required  to 
show  cause,  upon  a  creditor's   petition,  as  in   this   act   provided." 

The  petition  having  been  filed  by  less  than  all  of  the  pai-t- 
ners,  the  order  required  by  the  statute  was  directed  to  be  issued. 
Before  the  return-day  the  partners  to  whom  it  was  directed 
appeared  by  an  attorney  at  law,  and  consented  to  an  order  of 
adjudication  of  insolvency.  It  is  urged  that  the  district  court 
did  not  acquire  jurisdiction  of  these  partners  upon  the  theory 
that  there  should  have  been  an  appearance  in  person  of  each  of 
them.  Section  33  of  the  law  provides  that  "  no  person  can 
apply  for  or  receive  the  benefit  of  this  act  through  an  agent  or 
au  attorney  in  fact"  And  section  5  requires  the  petitioner  in 
insolvency  to  sign  and  verify  the  schedule  of  his  property  to  be 
attached  to  the  i>etition.  But  these  provisions  do  not  support 
the  objection.  The  proceeding  as  to  the  three  partners  was 
compulsory  in  form.  Section  43  provides  that  at  the  hearing 
of  the  order  to  show  cause  "  the  debtor  may  demur  to  the 
petition  for  the  same  causes  as  are  provided  for  demurrer  in 
other  cases  by  the  civil  practice  act.  If  the  demurrer  be  over- 
ruled, the  debtor  shall  have  ten  days  thereafter  in  which  to 
answer  the  petition.  If  the  debtor  answers  the  petition,  such 
answer   shall    contain   a  specific    denial   of    the   material    allega- 
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tions  of  the  petition  controverted  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions,  and  the  issues 
raised  thereon  may  be  tried  with  or  without  a  jury,  according 
to  the  practice  provided  by  law  for  the  trial  of  civil  actions." 
These  provisions  evidently  contemplate  that  the  appearance  of 
respondents  may  be  made  and  sabsequent  proceedings  con- 
ducted by  an  attorney  at  law.  It  is  also  claimed  that,  as  L.  B. 
Frankel  was  not  a  resident  of  the  state  of  Nevada,  he  was  not 
within  the  provisions  of  the  insolvency  law,  and  that  the  court 
had  no  jurisdiction  of  his  person  or  property.  Jurisdiction  of 
his  person  was  acquired  by  his  voluntary  appearance  through 
his  attorney,  and  jurisdiction  of  the  projwrty  of  the  copartner- 
ship, and  of  the  separate  estate  of  each  partner,  was  acquired 
hy  virtue  of  the  provisions  of  section  47  of  the  act,  heretofore 
quoted. 

In  AfcDaniel  v.  King,  5  Gush.  469,  insolvency  prooeedinga 
were  instituted  by  a  creditor  against  a  partnership,  one  of  the 
members  of  which  had  resided  in  the  state  within  a  year — the 
period  fixed  by  the  statute — but  had  removed  therefrom, 
although  the  other  never  had  been  resident  within  the  state. 
The  question  was  presen'ied  there  as  here,  whether  insolvency 
proceedings  could  reach  partnership  affairs  in  such  a  case. 
The  subject  was  fully  considered  under  a  statutory  provision 
less  comprehensive  than  ours,  and  the  proceedings  upheld. 
The  court,  speaking  through  Chief  Justice  Shaw,  said:  "Is  it, 
then,  a  valid  objection  to  these  proceedings,  under  the  insolv- 
ent law,  against  a  resident  of  this  state,  that  he  has  a  partner 
not  resident,  who  has  not  been  a  i*esident  in  this  state,  and  who 
is  not  personally  amenable  to  the  laws  of  this  state?  A  person 
may  be  a  partner  in  several  concerns,  with  persons  in  and  out 
of  the  state;  but  this  affords  no  reason  why  he  and  his  separate 
property,  and  also  that  part  of  his  property  involved  in  partner- 
ship transactions,  so  far  as  such  property  can  be  reached,  either 
directly  or  throu^ifh  him,  should  be  screened  from  the  operation 
of  the  insolvent  law.  The  law  proposes  to  take  possession  of 
his  separate  proparty,  and  of  his  separate  interest  in  the  joint 
property,  which  can  be  reached,  and  to  administer  these  inter- 
ests equitably,  and  nothing  more.  Nor,  as  personal  property 
has  no  locality,  would  it  defeat  the  operation  of  the  assignment 
that  such  property  is  at  the  time  out  of  the  state.  Whether  the 
assignment    would     affect    such    property,    either     in     ngW'p.^Tp 
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possession,  if  in  the  possession  or  under  the  control  of  such 
foreign  parcner,  is  not  now^  in  question.  The  only  question  at 
present  is  whether  the  proceedings  here  are  legal  and  regular, 
not  what  their  effect  and  operation  may  be,  here  or  elsewhere. 
If  it  were  otherwise — if  it  were  held  that  the  insolvent  laws  do 
not  apply  to  the  case  of  a  debtor,  who  is  personally  amenable  to 
our  laws,  because  there  is  a  joint  debtor,  liable  for  the  same  debt, 
who  is  not  personally  amenable — the  result  would  be  that 
creditors  would  be  left,  as  before  the  act,  to  a  race  of  diligence, 
in  seizing  and  appropriating  the  debtor's  property;  and  one  great 
purpose  of  the  act,  an  equal  distribution  of  the  debtor's  property, 
would  be  defeated.  The  twenty-first  section  of  the  statute  clearly 
contemplates  the  case  where  the  debtor,  who  is  amenable,  Ima 
one  or  more  )>irtners  in  and  out  of  the  state.  It  is  objected 
that  this  construction  would  make  the  act  operate  upon  foi*eign 
citizens.  We  are  not  to  presume  that  the  legislature  intended 
to  exceed  the  just  limits  of  legislative  power,  nor  could  such 
intention  be  carried  into  effect  had  they  entertained  it;  but  the 
purpose  was  to  carry  out  the  policy  of  an  insolvent  law,  as  far 
as  from  the  natui*e  of  the  case  it  was  practicable  to  do  it,  as 
well  against  partners  as  individuals.  The  assignment  will  apply 
to  property  within  reach  of  the  assignee;  and  it  is  sufficient 
for  the  present  pur^xrae  that  there  was  partnership  pro[)erty  within 
this  state  subject  to  the  operation  of  its  laws,  that  the  com- 
missioner had  jurisdiction,  and  the  proceedings  were  regularly 
instituted;  and  it  is  not  necessary  now  to  inquire  whether  the 
assignee  can  go  into  another  state  to  reach  property  there,  or 
how  far  the  proceedings  can  operate  in  other  states,  or  upon  the 
rights  of  foreign  residents." 

We   are  of   opinion  that   the  orders   appealed    from  should   be 
affirmed.     It  is  so  ordered. 

Leonard,  C.  J.,  did  not  participate  in  this  decision. 


Digitized  by 


Google 


July,  1887.]  State  v.  Ross.  61 

Argument  for  Relator. 

[No.  1264.] 

THE  STATE  OF  NEVADA,  kl  bel.  MICHAEL  O'MEARA, 
Relator,  v.  JOHN  ROSS,  AUDITOR  op  STOREY 
COUNTY,  NEVADA,  Respondent. 

Construction    of    Statutes— Intent. — The   leading    mle   for   the    oon- 
Btraction  of  statutes  is  to  ascertain  the  intention  of  the  legislature  in 
enacting  the    statute,    and  the  intent  when  ascertained  will  prevail 
over  the  literal  sense.     The  intent  may  be  ascertained   from  a  con- 
sideration of  the  condition  of    the  law  before  the  enactment  and  the 
cause  for  the  change. 
Military  Laws,  Construed— Am kndment  to.  Requiring  Oath  of  Al-. 
LBoiANCK,   Binding  upon  Members — RBTROAcnvE. — As  the  act  of 
March  3,  1887,  is  amendatory  of,  and  supplementary  to,  the  general 
militia  law  of  1865,  the  original  statute  and  the  amendment  must  be 
construed  together  as  one  statute,  and  the  requirement  of  an  oath  of 
allegiance  in  the  amendatory  law  becomes  in  effect  one  of  the  provis- 
ions anticipated  by  section  55  of  the  original  law,  (Gen.  Stat.  679,)  and 
is  expressly  obligatory   upon   military    complies   organized    prior    to 
the  passage  of  the  act.     The  legislature,  in  adopting  the  amendment, 
intended  to  require  a  uniform  pledge  of  allegiance  from  all  the  mem- 
bers of  the  militia. 
Idem — Armory  Rent — Mandamus. — Application  for  a  writ  of  mandamus 
to  compel  the  county  auditor  to  issue  to  the  county    treasurer  his  cer- 
ti6cate  of  the  allowance,   by  the  board   of  county    commissioners,    of 
an  expense  bill  to  a  militia  company,  as  provided  by  Qen.   Stet   646. 
The  refusal  of  the  auditor  to  issue  the  certificate  was  based  on  the 
ground  that  the    ofiBcers  and  members  of   the  militia  company    had 
failed  to  take  the  oath  of  allegiance  prescribed  by  Stat.  1887,  102,  Sec. 
2,  and  hence  were  not  entitled  to  the  benefito  of  Sec.  22  of  the  military 
law,   providing  that    the  county  commiBsioners  shall  provide  armories 
for  volunteer  organized   military  companies.     HM,  that,  as  the  com« 
pany  had  not  taken  the  required  oath,  it  was  not  entitled  to  armory 
rent,  and  the  writ  was  denied. 
Idem  —  Provisions  of  Law   Obligatory  upon   Members.  ~  The  oath  of 
allegiance  was  intended  for  the  benefit  of  the  state,  and  a  failure  to 
take  it  will  not  relieve  the  members  of  the  company  from  their  duty 
under  the  law. 
Idem  —  Penalty  —  Refusal  to    Obey   the   Law.  —  No  penalty  is   pre- 
scribed in  the  amendatory  act,  for  failure  to  take  the  oath  which  the 
civil  courto  can  enforce;  but  if  refusing  to  allow  armory  rent  is  an 
imposition    of   a    penalty,    the  members    of   the    company    have    not 
obeyed  the  law,  and,  for  this  reason,  cannot  have  the  assistance  of 
this  court  in  obtaining  the  relief  which  they  seek. 

W,  E.  F.  Deal,  for  Relator. 

I.  Section  two  of  the  act  of  1837  does  not  apply  to  any 
member  of  the  Emmett  Guard  except  Rourke.  All  the  others 
became  members  before  the  approval  of  the  act,  and  the  section 
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in   plain  terms  only  requires  persons  on  becoming  members  to 
take  the  oath. 

II.  Section  two  does  not  impose  any  punishment  or  penalty 
for  failure  to  take  the  oath,  and  the  legislature  did  not  intend 
any  punishment,  as  they  did  not  fix  any.  (Sedg.  Const.  Law, 
287;  Maxwdl  v.  State,  ex  rel.  Baldwin,  40  Md.  294;  Potter's 
Dwarris,  247;  Com,  v.  Howes,  15  Pick.  233;  Updegrc^  v.  Com, 
6  Serg.  &  Raw.  6;  Wiggin  v.  Pei&rs,  1  Met.  129;  1  Chitty  Cr. 
Law,  162.) 

III.  The  amendment  to  section  forty-three  of  the  militia  law . 
provides  the  only  condition  upon  the  happening  of  which  a 
forfeiture  of  state  aid  takes  place.  The  Emmett  Guard  per- 
formed these  conditions  and  is  entitled  to  the  warrant  signed 
by  the  county  auditor.  Courts  cannot  fix  a  punishment  other 
than  that  provided  by  law,  nor  can  courts  inflict  punishment 
when  the  law  provides  none.  In  this  case  the  law  does  provide 
a  forfeiture  and  fixes  a  penalty  for  a  failure  of  a  militia  com- 
pany to  meet  at  least  once  a  month,  for  militiiry  instruction, 
and  that  is  the  only  theory  upon  which  a  forfeiture  takes  place. 
The  punishment  is  that  given  by  statute  and  that  alone.  (Sedg. 
76,  282.) 

IV.  The  legislature  did  not  intend  that  any  punishment  should 
follow  the  failure  to  take  the  oath,  but  left  the  matter  to  be  regu- 
lated by  the  militia  themselves. 

J,  F,  Alexander y  Attorney  General,  for  Respondent. 

By  the  Court,  Belknap,  J.: 

The  board  of  county  commissioners  of  Storey  county  allowed 
a  bill  of  the  Emmett  Guard  for  rent  of  an  armory  for  the  month 
of  March,  1887,  under  section  22  of  the  military  law,  which 
makes  it  the  duty  of  the  board  of  county  oommissionei*s  of  any 
county  in  which  public  arms,  accoutrements,  or  military  stores 
are  received  for  the  use  of  any  volunteer  organized  military 
company,  to  provide  an  armory  for  such  company.  (Gen.  Stat. 
646.)  Bills  of  this  nature  are  paid  out  of  the  general  fund  of  the 
county,  upon  the  presentation  of  the  county  auditor's  certificate 
to  the  treasurer  that  the  allowance  has  been  made  by  the  board  of 
county  commissioners.  The  auditor  refuses  to  issue  his  certificate  to 
this  effect,  and  this  proceeding  in  mandamua  is  brought  to  compel 
its  issuance.  ^  , 
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The  Emmett  Guard  is  a  volunteer  military  company  of  Storey 
eounty,  and  was  organized  prior  to  the  year  1865.  It  has  com- 
plied with  the  various  provisions  imposed  by  the  laws  of  the 
state,  except  this:  its  officers  and  members  have  failed  to  take 
the  oath  of  allegiance  prescribed  by  the  act  of  the  legiRlature 
supplementary  to  the  military  law,  and  approved  March  3,  1887. 
The  section  containing  the  oath  is  as  follows:  ^'Sec.  2.  All 
officers  and  members  of  the  volunteer  militia  of  this  state,  on 
becoming  members  and  performing  duty,  must  take  and  sub- 
scribe the  following  oath,  which  all  commissioned  officers 
thereof  are  authorized  to  administer:  "  I  do  solemnly  swear  that 
I  will  support  the  constitution  of  the  United  States  and  the  con- 
stitution of  the  state  of  Nevada,  and  will  maintain  and  defend 
the  laws  and  all  officers  employed  in  administering  the  same.  * 
*  ♦"  (Stat.  1887,  102.)  The  refusal  of  the  auditor  is  based 
upon  the  failure  of  the  officers  and  niembei*s  of  the  company  to 
take  this  oath.  The  question  for  determination,  therefore,  is 
whether  a  military  company,  whose  officers  and  membera  have 
not  taken  the  oath,  U  entitled  to  armory  rent  payaj)le  out  of  the 
public  fund. 

In  behalf  of  the  relator  it  is  said  that  the  requirement  to  take 
the  oath  applies  to  those  only  who  have  become  membera  since 
the  passage  of  the  law,  and  not  to  those  who  were  members  of 
the  organization  prior  to  March  3,  1887 — the  date  of  enactment. 
The  contention  is  based  upon  the  following  language  of  the 
statute:  "All  officers  and  merabara  *  *  ♦  on  becoming  members 
and  performing  duty  ♦  *  ♦  must  take  and  subscribe  the  follow- 
ing oath.  *  *  *  » 

The  leading  rule  for  the  construction  of  statutes  is  to  ascer- 
tain the  intention  of  the  legislature  in  enacting  the  statute,  and 
the  intent,  when  ascertained,  will  prevail  over  the  literal  sense. 
(Bac.  Abr.  "Statutes,"  1,  Sees.  6-10.)  The  intent  may  be 
ascei'tained  from  a  consideration  of  the  condition  of  tlie  law 
before  the  enactment,  and  the  cause  for  the  change.  Down  to 
the  time  of  the  adoption  of  the  supplementary  military  law  no 
oath  of  allegiance  had  been  required  of  the  members  of  military 
companies.  The  purpose  of  the  statute  was  to  pi-escribe  such 
oath.  It  is  not  to  be  presumed  that  this  pledge  of  allegiance 
was  to  be  exacted  only  from  the  new  members  of  the  militia, 
because  no  reason  exists  for  a  distinction  in  this  regard  between 
those   who  were    members   before    the    passage   of  the  act,    and 
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those  who  have  since,  or  may  hereafter,  become  members.  The 
company  in  whose  interest  this  proceeding  is  brought  has  had 
accessions  to  its  membership  since  the  passage  of  the  law.  If 
the  view  contended  for  were  adopted,  the  anomalous  result  would 
be  produced  of  requiring  a  pledge  of  allegiance  from  some,  and 
not  from  other  members  of  the  same  company.  Probably 
other  companies  would  bs  affected  similarly.  In  the  enactment 
of  the  provision,  the  legislature  naturally  intended  to  require  a 
uniform  pledge  of  allegiance  from  all  of  the  members  of  the 
militia.  Again:  The  law  of  March  3,  1887,  is  amendatory  of, 
and  supplementary  to,  the  general  military  law  of  1865.  This 
law,  at  section  55,  (Gen.  Stat.  679),  provides  that  "  all  volunteer 
companies  *  *  *  organized  prior  to  the  passage  of  this 
act  shall  be  deemed  to  have  been  organized  in  compliance  with 
its  provisions  and  entitled  to  its  benefits;  but  such  companies 
*  *  *  shall  be  required  to  comply  with  all  the  remaining 
provisions  of  this  act  *  *  ♦"  The  original  statute  of  1865 
and  the  amendatory  law  of  1887  must  be  taken  together  as  one 
statute,  and  the  requii*ement  relating  to  the  oath  in  the  amend- 
atory law  becomes  in  effect  one  of  the  provisions  anticipated  by 
the  section  above  quoted.  The  requirement  is,  therefore, 
expressly  obligatory  upon  military  companies  organized  prior 
to  the  passage  of  the  law  of  1865.  If  the  legislature  had 
intended  to  exclude  companies  then  existing  from  the  operation 
of  the  law  requiring  the  oath,  such  intention,  in  view  of  the 
provisions  of  section  55,  would  doubtless  have  been  expressed. 
The  main  question — whether  armory  rent  shall  be  allowed — 
is  also  affected  by  the  provisions  of  section  55.  Eeferring 
again  to  this  section,  it  will  be  seen  that  companies  organized 
in  compliance  with  the  various  provisions  of  the  act  are  entitled 
to  its  benefits.  It  is  fairly  infecable  from  this  provision  that 
companies  failing  to  comply  with  the  law  are  not  entitled  to  its 
benefits.  Another  view  may  be  taken  leading  to  the  same 
result.  The  legislature  has  required  from  the  officers  and 
members  of  all  militia  companies  an  oath  of  allegiance.  This 
requirement  was  intended  as  a  qualification.  Those  lacking 
the  qualification  are  not  legally-appointed  members  of  the  mili- 
tia. The  rule  of  law  is  plain  that  the  writ  of  Tnandamua  will 
issue  only  to  enforce  a  clear  legal  right.  The  members  of  the 
company  have  not  the  legal  qualification,  and  are  not  therefore 
entitled  to  the  writ.      In  determining  that  the  company  is  not  a 
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legally  constituted  military  organization,  it  must  not  be  under- 
stood that  the  provisions  of  the  military  law  are  not  obligatory 
upon  its  membera.  The  imposition  of  an  oath  was  intended 
for  the  benefit  of  the  state,  and  a  failure  to  take  it  will  not 
relieve  the  members  of  the  company  from  their  duty  under  the 
law. 

It  was  urged  that  the  statute  prescribes  no  penalty  for  failure 
to  take  the  oath.  No  penalty  is  prescribed  which  the  civil  courts 
can  enforce.  The  military  law  commits  to  the  governor  of  the 
state  as  commander-in-chief  of  the  military  forces  the  ultimate 
control  of  matters  pertaining  to  the  organization  and  discipline  of 
the  militia,  to  which  this  mditter  relates.  He  is  authorized  at  any 
time  "  to  disband  any  portion  of   the  organized  volunteer  forces 

♦  ♦  ♦  which  may  evince  a  mutinous,  disorderly  or  disobedient 
spirit.     ♦     ♦     ♦     "     (Gen.  Stat.  694.) 

If  it  be  claimed  that  refusing  to  allow  armory  rent  is,  in  effect, 
imposing  a  penalty,  the  answer  is,  the  members  of  the  company 
have  not  obeyed  the  law,  and,  for  this  reason,  cannot  have  the 
assistance  of  this  court  in  obtaining  the  relief  which  they  seek. 
Mandamvs  denied. 


[No.  1263.] 

PHILIP    REESE,    Appellant,   v.    JAMES    H.     KINKEAD, 

Executor,   etc.,  Respondent. 

Appeal  —  Error  —  Exckptions  must  bk  taken  in  Trial  Court. — 
Where  no  exceptions  are  taken  to  the  rulings  of  the  court  admitting 
certain  evidence,  the  appellate  court  will  not  consider  the  alleged  error, 
upon  appeal. 

Action  to  enforce  Vendor's  Lien— Defense  of  Fraud— Sufficiency  of 
Pleading  to  sustain  Findings. — In  an  action  against  the  vendee  to 
enforce  a  vendor's  lien,  defendant  pleaded  '  *  that  said  conveyance  was 
not  made  for  any  good  or  valuable  consideration,  but  with  intent  and  for 
th^  express  purpose  to  hinder,  delay  and  defraud  the  creditors  "  of  the 
vendor.  The  plaintiff  failed  to  object  to  the  sufficiency  of  the  plea  of 
fraud,  and  at  the  trial  evidence  was  admitted  to  the  effect  that  the 
plaintiff,  at  the  time  of  making  the  conveyance,  was  largely  indebted; 
also,  other  evidence  upon  the  question  of  fraud  between  the  parties. 
Held,  that  no  objection  having  been  made  to  the  sufficiency  of  the  plea 
of  fraud,  it  was  sufficient,  under  the  evidence,  to  sustain  the  court's 
findiug  that  the  conveyance  was  fraudulent. 
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Appeal  from  the  District  Ck)urt  of  the  Second  Judicial  District, 
Washoe  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  Webster,  for  Appellant. 

I.  No  fraud  was  pleaded.  The  mere  recital  of  the  statute  of 
frauds  is  insufficient  to  justify  the  introduction  of  evidence  as  a 
predicate  of  fraud. 

The  averment  in  the  answer  in  the  matter  of  fraud  is,  "  that  said 
conveyance  was  not  made  for  any  good  or  valuable  consideration, 
but  with  intent  and  for  the  express  purpose  to  hinder,  delay  and 
defraud  the  creditors  of  Philip  Reese,"  which  averment  contains 
only  the  terms  of  the  statute  of  frauds. 

The  averment  is  the  language  of  the  statute  saving  in  form,  that 
the  conjunctive  is  used  for  the  disjifnctive,  which  could  not  make 
the  averment  of  any  greater  value  in  this  case.  (Kinder  v.  Macy^  7 
Cal.  207;  Harris  v.  Taylor,  15  Cal.  348;  Kohner  v.  Ashenauer,  17 
Cal.  679;  Meeker  v.  Harris,  19  Cal.  289;  79  Am.  Dec.  215.) 

II.  The  deed  from  Reese  to  Crocker  being  absolute  and  for 
an  expressed  valuable  consideration,  the  title  was    thereby  vested 

■in  Crocker,  and  no  trust  can  be  declared  in  favor  of  Reese. 
Equity  will  therefore  relieve  him  by  decreeing  a  lien  for  the 
purchase  money  in  the  sum  expressed  in  the  deed.  (2  Story 
Eq.  Jur.  Sec.  1218.)  When  the  conveyance  is  expressed  in  the 
deed  to  be  for  a  valuable  consideration,  parol  evidence  will  not 
be  received  for  the  purpose  of  showing  that  the  purchaser  was 
to  be  merely  a  trustee  for  the  vendor.  But  if  it  be  proved  that 
the  purchase  money  was  not  paid,  the  vendor  will  have  a  lien  on 
the  property  for  the  amount  due.  (Hill  Trust,  171;  Fhilbrook 
v.  Delano,  29  Me.  410;  Eathbun  v.  Kathbun,  6  Barb.  98.)  Under 
proper  circumstances  a  voluntary  deed  will  be  treated  as  a  purchase 
and  a  vendor's  lien,  and  not  a  ti-ust  declared.  (Leman  v.  WhiUey, 
4  Russ.  427-428.)  When  there  is  a  consideration  expressed  in 
the  deed  it  operates  as  a  bargain  and  sale.  (Pritchard  v.  Broum, 
4  N.  H.  397;  17  Am.  Dec.  431.)  Had  the  conveyance  by  Reese 
to  Crocker  been  a  voluntary  conveyance  and  not  for  the  purpose 
shown  by  the  testimony,  it  could  not  be  a  fraudulent  transac- 
tion, from  the  fact  that  it  is  shown  that  the  only  debts  Reese 
owed  were  paid  and  the  notes  taken  up  by  him,  and  the  notes 
were,  in  this  case,  submitted  in  evidence.      It  is  shown  by  the 
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fact  of  payment  that  he  had  Bufficient  means  remaining  after  the 
deed  to  Crocker  to  pay  his  debts;  hence  there  could  be  no  fraud  if 
the  deed  had  been  a  voluntary  conveyance.  {Miles  v.  Richards^ 
Walk.  (Miss.)  477;  12  Am.  Dec.  584.) 

S,  D.  Kingy  for  Respondent,  contended  that  the  state  of  the  record 
precluded  any  consideration  whatever  of  any  of  the  points  madv  by 
Appellant. 

By  the  Court,  Leonard,  C.  J.: 

This  is  an  appeal  from  an  order  denying  plaintiflTs  motion 
for  a  new  trial  in  an  action  to  enforce  an  alleged  vendor's  lien. 
Defendant  Kinkead  is  the  executor  of  the  last  will  and  testa- 
ment and  estate  of  R.  H.  Crocker,  deceased,  the  grantee 
mentioned  in  the  deed  of  conveyance,  and  the  other  defendants 
are  legatees  and  heirs  at  law  of  said  Crocker,  deceased,  who 
claim  an  interest  in  the  real  estate  upon  which  the  lien  is 
claimed.  In  the  answer  it  is  alleged  that  "  said  conveyance  was 
not  made  for  any  good  or  valuable  consideration,  but  with 
intent  and  for  the  express  purpose  to  hinder,  delay  and  defraud 
the  creditors  of  said  Philip  Reese,  of  their  lawful  suits,  debts, 
and  demands,  at  the  time  due  and  owing  by  the  said  Reese. 
Defendant  further  avers  that,  at  the  time  said  conveyance  was 
made,  it  was  upon  the  express  agreement  that  said  R.  H. 
Crocker  should  not  pay  any  sum  of  money  in  consideration 
thereof." 

I.  The  first  assignment  of  error  is  that  **the  court  erred  in 
admitting  the  letter  offered  by  the  defendant,  over  the  objection 
of  the  plaintiff."  The  letter  was  from  R.  H.  Crocker  to  Philip 
Reese,  and  it  waa,  offered  in  support  of  the  assertion  in  the 
answer,  and  one  of  the  defenses  in  the  case,  that  the  convey- 
ance by  Reese  to  Crocker  was  made  for  the  purpose  and  with 
the  intent  to  hinder,  delay,  and  defraud  the  creilitors  of  said 
Reese.  Counsel  for  plaintiff  objected  to  the  introduction  of 
the  letter  for  the  purpose  of  showing  fraud  between  Crocker 
and  Reese,  on  the  ground  that  no  issue  had  been  made  or  ten- 
dered on  that  ground;  that  no  allegation  in  the  answer  pre- 
sented or  tendered  an  issue  upon  any  question  involving  fraud 
in  the  execution  of  the  deed  by  Reese  to  Crocker;  that  the 
answer,  in  substance,  recited  the  statute  on  the  subject  of  fraud, 
without  pleading  any  fact   showing   fraud   between   said  Crocker 
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and  Reese.  The  court  overruled  plaintifiTs  objections,  and  the 
letter  was  admitted  in  evidence.  No  exception  was  taken  to  the 
court's  ruling,  and  it  follows,  therefore,  that  we  cannot  consider  the 
alleged  error. 

11.  The  finding  of  fraud,  and  the  entry  of  judgment  in 
favor  of  defendants  on  the  ground  of  fmud,  are  also  assigned 
as  errors,  for  the  reasons  stated  above,  against  the  admission  of 
the  letters  in  evidence,  and  the  further  reason  that  there  was  no 
evidence  showing,  or  tending  to  show,  that  the  plaintiff  was  in 
debt  at  the  time  of  his  conveyance  to  Crocker,  with  the  excep- 
tion of  the  demands  upon  which  Crocker  was  liable  as  surety 
for  Eeese.  It  is  undoubtedly  the  general  rule  that  the  findings 
and  judgment  of  the  court  must  be  warranted  by  the  pleadings; 
but  it  does  not  follow,  necessarily,  that  the  pleadings  in  this 
case  do  not  justify  the  findings  and  judgment,  even  though  a 
demurrer  to  the  answer  setting  up  fraud  ought  to  have  been 
sustained,  if  one  had  been  interposed.  After  trial  upon  the 
merits,  as  though  the  issue  of  fraud  had  been  properly  made, 
there  is  a  marked  distinction  between  a  general  allegation  of 
fraud,  although  defective,  and  an  entire  absence  of  an  issue 
upon  that  question.  In  King  v*  Davis,  34  Cal.  106,  the  court 
say:  **The  point  made  by  the  appellants,  that  the  answer 
does  not  make  an  issue  of  fraud,  cannot  be  considered  by  us 
further  than  to  say  that  it  comes  too  late.  The  answer  contains 
a  general  allegation  of  fraud,  and  the  appellants  went  to  trial 
upon  the  issue  thus  joined,  without  taking  any  exception  to 
the  answer  on  the  score  of  sufficiency.  Nor  was  any  objection 
made  by  appellants  to  the  testimony  introduced  by  the  respond- 
ent in  support  of  the  issue  of  fraud.  On  the  contrary,  that 
issue  was  assumed  to  have  been  properly  made,  and  was  tried 
upon  its  merits.  Under  these  circumstances,  an  objection  to 
the  answer  upon  the  ground  that  it  does  not  contain  a  state- 
ment of  the  particular  facts  and  circumstances  constituting  the 
alleged  fraud,  cannot  be  entertained  by  us."  (See,  also,  Crans  v. 
Hunter,  28  N.  Y.  395.) 

It  is  true  that  plaintiff  objected  in  this  case  to  the  admission 
of  the  letter  in  evidence,  on  the  ground  that  the  issue  of  fraud 
had  not  been  made,  for  the  reason  that  the  facts  showing  fraud 
had  not  been  set  up  in  the  answer;  but  failing  to  except  to  the 
court's  ruling,  the  error,  if  any,  was  waived,  the  objection  went 
for  naught,  and  the   result   is   the   same   as  though  no  objection 
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had  been  made.  We  express  no  opinion  upon  the  sufficiency  of  the 
answer  upon  the  question  of  fraud,  except  to  say  that^  upon  the  facts 
shown  by  the  record,  it  sustains  the  finding  of  fraud,  and  the  judg- 
ment in  favor  of  defendants  on  that  ground. 

Counsel  for  appellant  is  mistaken  in  saying  there  was  no  evi- 
dence showing  or  tending  to  show  that  plaintiff  owed  debts 
other  than  the  demands  upon  which  Crocker  was  liable  as 
surety  for  him.  The  sister  of  Crocker  testified  as  follows:  "I 
doi't  think  my  brother  was  on  the  note  from  which  Heese  feared 
trouble;  it  was  another  note  I  had  in  mind.  Mr.  Crocker  said 
that  Mr.  Reese  was  indebted  to  the  parties  in  Virginia,  who 
would,  in  all  probability,  proceed  against  him,  and  that  the 
deed  was  made  to  prevent  that,  to  protect  my  brother.  *  ♦  *' 
In  view  of  the  letter  and  other  evidence  admitted  in  the  case, 
we  cannot  say  that  the  finding  of  fraud  was  error.  The  most 
favorable  view  that  can  be  taken  of  the  evidence  is  that  there 
was  a  conflict  The  order  overruling  motion  for  new  trial  is 
affirmed. 

BcLKNAP,  J.,  concurring:     I  concur  in  the  judgment. 
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[No.  1266.] 


THE  STATE  OF  NEVADA,  Respondent,  v.  ONE-ARM  JIM, 

Appellant. 

Appeal — For  Delay — When  Judgment  will  be  Affirmed. — On  appeal^ 
when  there  is  no  assignment  of  errors  and  no  appearance  by  either  party, 
and  it  is  evident  that  the  appeal  was  taken  merely  for  delay,  the  Judg- 
ment of  the  lower  court  will  be  affirmed. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Humboldt  County. 

No  appearance  by  either  party. 

By  the  Court,  Hawley,  J. : 

Appellant  was  convicted  of  murder  in  the  first  degree.  It 
does  not  appear  from  the  transcript  on  appeal  that  any  excep- 
tions were  taken  during  the  trial  of  the  cause.  No  counsel 
have  appeared  in  this  court  for  either  party,  and  it  is  evident 
that  the  appeal  is  without  merit.  It  presents  no  question  for 
our  consideration,  and  must  have  been  taken  simply  for  delay. 
In  a  letter  presented  to  the  board  of  pardons,  the  attcgmey  who 
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defended  appeUant  in  the  district  court  said:  "I  appealed  the 
case,  and  got  stay  of  execution,  simply  to  give  time  to  apply  for 
commutation.  If  commuted,  will  dismiss  appeal,  as  there  are  no 
errors" 

The  judgment  appealed  fram  is  affirmed,  and  the  district  court 
18  directed  to  designate  a  day  for  carrying  its  sentence  into 
execution. 


[No.  1268.]  I«i   ,li 


26    143 


JAMES    A.     LEETE,    Respondent,    v,    D.    SUTHERLAND, 

Appellant. 

Nkw  Tiuat.  on  Grounds  of  iRREOULARrrY  and  Surfrisb^Motion 
FOB,  Must  bb  Upon  AFFiDAvrrs — Presumptions.— An  appeal  from  an 
order  of  the  district  court  graatiag  a  new  trial  on  the  grounds  of  aurprise 
and  irregularity  in  the  proceedings  will  not  be  reviewed  in  the  appellate 
court  when  the  record  does  not  contain  the  affidavits  used  in  support  of 
the  motion.  In  the  absence  of  an  affirmative  showing  to  the  contrary  it 
will  be  presumed  that  affidavits  were  used  and  that  the  ruling  of  the  court 
was  correct. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  county. 

The  fact^  appear  in  the  opinion  and  briefs  of  counsel. 
H.  F,  Bartine,  for  Respondent. 

On  motion  to  dismiss  appeal,  on  the  ground  that  no  record 
has  been  filed  which  entitles  appellant  to  be  heard  upon  the 
merits. 

I.  The  papers  contained  in  the  so-called  transcript  are  not 
properly  authenticated,  and  should  be  disregarded.  They  are  not 
"  certified  copies."  The  statute  clearly  contemplates  that  each 
paper  shall  be  duly  certified.     (Gen.  Stat.  3362.) 

II.  But  if  one  general  certificate  is  in  any  case  to  be  held  good, 
this  one  Ls  plainly  insufficient  because  it  fails  to  specify  the  papers 
contained  in  the  transcript. 

III.  The  sole  duty  of  the  clerk  is  to  furnish  the  appellant  with 
certified  copies  of  pa|)ers  on  file  in  his  office,  and  to  certify  that  they 
ai-e  correct.  (People  v.  BartUtt,  40  Cal.  142;  Fee  v.  Starr,  13  Cal. 
170;  State  v.  Stanley,  4  Nev.  74.) 
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Within  the  scope  of  his  duty  the  certificate  of  the  clerk  is  con- 
clusive. (Baker  v.  Snyder^  58  Cal.  617;  Slate  v.  McGinnis,  5  Nev. 
337.)  But  outside  of  that  duty  it  is  a  mere  gratuity.  (1  Green.  £v. 
Sec.  498;  State  v.  Baker,  8  Nev.  145.) 

Furthermore,  this  part  of  the  certificate  is  an  attempt  by  the  clerk 
to  pass  upon  the  legal  sufficiency  of  papers.  Those  are  questions 
which  this  court  has  the  exclusive  jurisdiction  to  determine.  (Bttck- 
man  v.  Whitney,  28  Cal.  555.) 

IV.  The  purported  minutes  of  the  court  should  be  striken  out- 
They  are  neither  embodied  in  a  statement,  nor  identified  by  the 
certificate  of  the  judge.  (Gen.  Stat.  3219;  Dawley  v.  HovioiLs, 
23  Cal.  103;  Harper  v.  Minor,  27  Cal.  107;  Mare  v.  Del  Valle, 
28  Cal.  174;  Abbott  v.  Douglass,  28  Cal.  299;  Mendocino  Co. 
v.  Morris,  32  Cal.  145;  People  v.  Empire  M.  Co,,  33  Cal.  171; 
Bunn  V.  Vatley  Lumber  Co.,  63  Wis.  630;  Irwin  v.  Samson,  10 
Nev.  282.) 

Y.  The  appeal  should  be  dismissed,  because  the  transcript  does 
not  contain  a  copy  of  the  order  appealed  from.  (Gen.  Stat.  '3362; 
Mart  V.  Plum,  14  Cal.  148;  Wakeman  v.  Coleman,  28  Cal.  58; 
Wetherbee  v.  Carroll,  33  Cal.  549;  Bacas  v.  Smith,  33  La.  Ann. 
139;  Maritche  v.  Board  of  LiquidcUion,  Id.  588;  Hoover  v.  York, 
Id.  652.) 

Trenmor  Coffin,  for  Appellant: 

There  is  no  authenticated  statement  on  motion  for  a  new  trial,  on 
behalf  of  respondent. 

There  is  nothing  in  the  record  that  can  be  reviewed  or  looked 
into  except  the  judgment  roll.  (Klein  v.  Allenbach,  6  Nev.  162; 
McCatisland  v.  Lamh,  7  Nev.  240;  Frevert  v.  Henry,  14  Nev.  191.) 

The  judgment  roll  being  in  every  respect  regular  and  perfect,  the 
order  of  the  district  court  modifying  and  setting  aside  the  decree 
entered  in  the  case  should  be  reversed. 

By  the  Court,  Belknap,  J.: 

This  is  an  appeal  from  an  order  granting  a  new  trial.  Applica- 
t'on  for  the  order  was  made  to  the  district  court  ui)on  the  ground 
of  irregularity  upon  the  part  of  the  adverse  party,  and  in  the  pro- 
ceedings of  the  court,  and  surprise  which  ordinary  prudence  could 
not  have  guarded  against. 

Motions  for  new  trials  for  these  causes  must  be  supported  by 
affidavits.      The  record   does   not   contain   the  affidavits   used   in 
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support  of  tke  motion.     We  are,  therefore,  unable  to  review  the 
rilling  of  the  district  court.     In  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  the  presumption  is,  that  affidavits  were  used  in 
support  of  the  motion,  and  that  the  ruling  was  correct. 
The  order  of  the  district  court  is  affirmed. 


[No.  1270.] 

THE  STATE  OF  NEVADA  ex  rbl.  E.  P.  WILKINS,  Relatoe, 
ff.    J.    P.    HALLOCK,    STATE   CONTROLLER,   Respon- 

DENT. 

General  Appropriation  Acts,  Construed— Duty  of  State  Control- 
ler ^Mandamus  Denied. — ^The  general  appropriation  acta  passed  at 
each  biennial  session  of  the  legislature  are  confined  to  the  purpose  of 
carrying  on  the  state  government  for  two  years,  and  are  limited  to  that 
time,  and  to  the  liabilities  incurred  during  these  years.  The  unexpended 
balances  against  which  no  warrants  have  been  drawn  are  considered  as 
having  lapsed  and  are  carried  to  the  general  fund  of  the  treasury.  Held, 
that  the  controller  properly  refused  to  settle  a  liability  incurred  during 
the  twenty-second  fiscal  year  from  a  fund  appropriated  for  the  support 
of  the  government  during  the  twenty-third  and  twenty-fourth  fiscal 
years.    Mandamus  denied. 

Application  for  mandamiM, 

The  facts  are  stated  in  the  opinion. 

TrenmoT  Coffin,  for  Relator. 

J,  F,  Alexander,  Attomej-Genei-al,  for  Respondent. 

By  the  Court,  Belknap,  J.: 

The  statute  entitled  '^  An  act  to  authorize  and  require  the  pay- 
ment of  rewards  in  certain  cases/'  (Gen.  Stat.  1918),  requires  the 
governor  of  the  state  to  ofifor  a  standing  reward  of  two  hundred 
and  fifty  dollars  for  the  aiTest  of  each  person  engaged  in  rob- 
bery upon  the  highway.  The  reward  is  payable  upon  the  convic- 
tion of  the  person  or  persons  arrested.  During  the  year  1885, 
the  relator  arrested  two  persons  in  the  act  of  committing  a  rob- 
bery upon  the  highway.  They  were  convicted  of  the  offense 
within  the  same  year.  In  the  year  1887  he  presented  his  claim 
for  the  sum  of  five  hundred  dollars  for  the  services,  to  the 
state  board  of  examiners.     The  claim  was  allowed.     The^ontroller 
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refuses  to  issue  his  warrant  for  the  amount.  It  ia  his  duty  to 
issue  it,  if  there  is  a  fund  in  the  state  treasury  subject  to  it) 
payment. 

It  is  claimed  that  the  sum  of  two  thousand  dollars,  appro- 
priated for  the  payment  of  rewards  offered  by  the  governor,  and 
found  in  section  28  of  the  general  appropriation  bilJ,  is  applicable 
to  the  payment  of  the  claim.  (Stat  1887,  114.)  By  the  first 
section  of  this  law  it  will  be  seen  that  the  appropriations  therein 
made  are  for  the  various .  puq>oses  mentioned,  '^  and  for  the 
support  of  the  government  of  the  state  of  Nevada,  for  tlie 
twenty-third  and  twenty-fourth  fiscal  years."  At  each  biennial 
session  the  legislature  appropriates  money  for  the  purpose  of 
carrying  on  the  government  for  the  two  years  then  running. 
The  appropriating  clause  employed  in  bills  of  this  character  is 
uniformly  the  same,  in  form,  as  that  above  quoted.  The  fiscal 
officers  of  the  state  government  have  uniformly  construed  these 
laws,  by '  usage,  as  intending  an  appropriation  for  the  limited 
time  only;  that  is  to  say,  the  appropriation  is  to  meet,  witliin 
the  named  fiscal  years,  the  liabilities  incurred  during  these 
yeara  Unexpended  balances  against  which  no  warrants  have 
•'been  drawn  are  considered  as  having  lapsed,  and  are  carried  to 
tlie  general  fund  of  the  treasury.  This  manner  of  treating  appro- 
priations  made  for  the  support  of  the  civil  government  is  known 
to  the  legislature  from  the  annual  reports  of  the  controller,  sub- 
mitted at  each  session  for  its  information,  (Gen.  Stat.  1809), 
and  presumably  becomes  known  to  the  members  in  apportioning 
the  revenues  of  the  state,  and  informing  themselves  concerning 
the  general  transactions  of  the  controller's  office.  The  legislatui-o 
has  acquiesced  in  and  sanctioned  this  construction,  by  employing 
the  same  general  language  in  the  appropriating  clause  at  each 
successive  session,  and  by  the  enactment  of  special  deficiency 
bills  in  cases  where  the  liabilities  contracted  for  the  particular 
pur{>08e,  and  within  the  given  period,  exceed  the  amount  of  the 
appropriation. 

Obayin^  the  intention  of  the  legislature,  the  controller  properly 
refused  to  settle  a  liability  incurred  during  the  twenty-second 
fiscal  year  from  a  fund  appropnated  for  the  support  of  the  gov- 
ernment during  the  twenty-third  and  twunty-fourth  tiscal  years. 
Mandamus  denied. 
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[No.  1274.]  20^  ^1 

THE  STATE  OP  NEVADA  bx  rbl.  ROBERT  PATTERSON,       li*  m 
BT  AL.   Relators,  t;.  D.   D.   DONOVAN,   SHERIFF    OF 
STOREY  COUNTY,  Rkrpondent. 

GoNSTrrnrioNiLL  Law  —  Power  of  Legislature  to  Make  Classifica- 
Tiox  or  Counties — ^Logal  and  Special  Laws. — The  legislature  has 
the  power  to  make  a  olassification  of  counties,  based  upon  a  voting 
population.  The  validity  of  such  an  act  is  not  dependent  upon  the 
numb^  of  counties  ooming  within  the  designated  class.  If  in  its 
operation  and  effect  the  act  is  so  framed  as  to  apply  in  the  future  to 
all  counties  ooming  within  the  class  mentioned  and  is  based  upon 
real  and  substantial  grounds  —  not  illusory  or  odious  in  their  char- 
acter —  it  is  neither  local  nor  special  within  the  meaning  of  the 
constitutional  prohibition  against  the  passage  of  local  or  special  laws. 

Idem — Act  to  Restrict  Qahing,  (Stat.  1879,  114),  Constitutional. — 
The  act  to  restrict  gaming,  providing  in  section  7  that  certain  games 
shall  not  be  carried  on  in  any  room  of  the  first  floor  or  story  of  any 
building,  nor  a  license  issued  therefor  in  any  county  where  more 
than  1,500  votes  were  cast  at  the  general  election  last  preceding  the 
application,  is  not  in  violation  of  the  constitution,  (Art.  4,  Sec.  20,) 
prohibiting  local  and  special  legislation,  although  at  the  time  the 
application  was  made  there  was  only  one  county  in  the  state  to  which 
the  law  could  apply. 

Application  for  mandamus. 

The  facts  are  stated  in  the  opinion. 

M.  y.  Stone  and  W.  E.  F.  Dwl,  for   Relators. 

I.  The  provision  in  section  7,  **  that  in  any  county  in  which  at 
the  general  election  next  preceding  the  time  of  application, 
were  polled  less  than  fifteen  hundred  votes,  or  in  any  county 
created  after  said  general  election,"  is  both  local  and  special 
legislation,  and  is  prohibited  by  sections  20  and  21,  Art.  IV,  of 
the  constitution.  The  legislative  intent  was,  as  expressed  in 
the  section,  to  permit  and  license  such  games  to  be  carried  on 
in  back  rooms  on  the  first  floors  of  buildings  in  all  counties 
of  the  state  except  such  counties  as  might  be  excluded  as  the 
result  of  a  false  and  illusory  systf^m  of  classification  inhibited 
by  such  sections  of  the  constitution.  The  legislative  intent 
was.  by  confining  such  games  to  the  back  rooms  of  fii'st  floors 
of  buildings,  to  exclude  them  from  the  observation  of  the 
public,    and    that    purpose    is    effectually    accomplished^^without 
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the  arbitrary  part  of  the  proviso,  which  applies  only  to  one 
county  of  the  state.  The  following  authorities  sustain  the 
foregoing:  (State  v.  Boi/d,  19  Nev.  43;  Farle  v.  San  Francisco 
Board  of  Ed,  f^b  Cal.  490  ;  £x parte  Burke,  69  Cal.  12 ;  State  v. 
Cal.  Mg.  Co,  15  Nev.  249;  Zeigler  v.  Gladdis,  15  Vroom  (N.  J.) 
365;  State  v.  Glenn,  47  N.  J.  L.  105;  Ex  parte  Falk,  42  Ohio, 
St  638;  McGUl  v.  State,  34  Ohio  St.  228;  Maize  v.  State,  4  Ind. 
342 ;  Com,  v.  Patton,  88  Pa.  St.  260 ;  Devine  v.  CommWe,  84  III 
590;  State  v.  Con.  Virg.  Mg,  Co,  16  Nev.  441.) 

II.  The  foergoing  proviso  in  section  7  of  the  act,  is  uncon- 
stitutional  and  void,  for  the  reason  that  it  is  in  violation  of  the 
fourteenth  amendment  of  the  federal  constitution.  (Yick  Wo 
v.  Hopkins,  118  U.  S.  356;  Die  Koto  v.  Aunan,  5  Saw.  565  and 
note;  In  re  Ti  Loy,  11  Saw.  472:  Ex  parte  Spinney,  10  Nev. 
334.) 

III.  The  gaming  act  is  not  a  mere  police  regulation,  but  ia 
and  was  intended  by  the  legislature  to  be  a  law  to  punish  as  a 
crime  by  fine  and  imprisonment,  a  violation  of  its  provisions. 
Under  the  twentieth  section  of  article  four  of  the  constitution, 
the  legislature  had  not  the  power  to  make  the  carrying  on  of 
such  games  n  misdemeanor  in  one  county  and  a  lawful  business 
in  another. 

IV.  The  unconstitutionality  of  the  part  of  the  proviso  in  the 
seventh  section  of  the  act  referred  to,  does  not  affect  the 
remainder  of  the  act,  and  it  can  be  enforced  equally  and  in  all 
counties  of  the  state  as  a  complete  enactment  without  such  void 
part  of  the  section.  (Cooley  Con.  Lim.  176-180;  Evans  v.  Joby 
8  Nev.  342 ;  State  v.  Ectstahrook,  3  Nev.  180;  State  v.  Rosenstock, 
IJ  Nev.  147;  Bobinson  v.  BidwU,  22  Cal.  386;  Santo  y.  State, 
2  Iowa,  (Clarke,)  206,  63  Am.  Dec.  487  ;  Warren  v.  Mayor,  2  Gray, 
99 ;  Com.  v.  Hitchings,  5  Gray,  485  ;  Com,  v.  Kimball,  24  Pick. 
362;  35  Am.  Dec.  356.) 

F,  M,  Huffaker,  District  Attorney  of  Storey  County,  for 
Kespondent. 

I.  Regulating  gaming  is  within  the  police  power  of  the 
state,  (Friedman  on  Police  Power,  291,)  and  such  legislation  as 
is  within  the  police  power  of  the  state  is  not  limited  by  any 
constitutional  inhibition  as  to  thu  manner  of  its  exercise;  with- 
out such  inhibition  the  power  is  plenary.  {Ex  parte  Ah  Toy,  57 
Cal.  92.) 
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II.  The  proviso  in  section  7  is  not  special  l^slation.  The 
question  is,  does  the  proviso  concern  a  misdemeaaorl  If  not,  it 
does  not  come  within  sections  20  or  21  of  the  constitution,  and 
is  therefore  valid.  The  only  feature  of  section  21  which  is 
penal,  is  permitting  a  minor  in  a  licensed  i-oom,  and  this  is 
general.     (Stat.  1875,  128.) 

III.  Legislative  classification  by  population  is  not  inhibited 
by  any  provision  of  the  constitution  and  is  proper.  (Authorities 
reviewed.) 

By  the  Court,  Hawley,  J.: 

•  This  is  an  application  for  a  writ  of  mandamtis,  to  compel 
repondent,  the  sheriff  of  Storey  county,  to  issue  a  license  to 
relators  to  carry  on  a  game  of  faro  in  a  back  room  on  the  first 
floor  of  the  International  Hotel  building  in  Virginia  City.  It  is 
alleged  in  relator*s  petition,  and  admitted  by  respondent,  ''that 
Storey  county  is  the  only  county  in  the  state  that  cast  fifteen 
hundred  votes,  or  over,  at  the  last  general  election."  This  pro- 
ceeding was  instituted  for  the  purpose  of  testing  the  validity  of 
section  7  of  "An  act  to  restrict  gaming,"  approved  March  8,  1^79, 
which  reads  as  follows: 

''Sec.  7.  None  of  the  above  mentioned  games  shall  be 
carried  on  nor  shall  any  license  issue  to  carry  on  the  same,  in 
any  r<jom  of  the  first  floor  or  story  of  any  building;  and  when 
any  building  has  two  first  floors  or  stories,  the  other  being  or 
fronting  on  another  street,  then,  and  in  such  case,  no  license 
shall  issue  to  carry  on  any  of  said  games  in  any  room  on  or  in 
either  of  said  first  floors  or  stories  of  such  building;  /wowVecf, 
that  in  any  county  in  which,  at  the  general  election  next  pre- 
ceding the  time  of  application,  were  polled  less  than  fifteen 
hundred  votes,  or  in  any  'county  created  after  said  general  elec- 
tion, the  licensee  shill  be  entitled  to  carry  on  his  game  in  any 
back  room  of  the  first  or  ground  floor  of  any  building;  and 
if  any  person  carrying  on  any  of  said  games  shall  knowingly 
permit  to  enter  or  remsiin  in  any  licensed  room,  any  person 
under  the  age  of  twenty- one  j'ears,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  bhall  be  punished  by  the  same  penalties 
for  violation  of  its  provisions  as  are  prescribed  in  section  1  of 
this  act."     (Stat.  1^79,  116;  Gen.  Stat.  1263.) 

Section  1,  to  which  section  7   refers,  reads  as  follows:  "  Each 
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and  every  person  who  shall  deal,  play,  carry  on,  open,  or  cause 
to  be  opened,  pr  who  shall  conduct,  either  as  owner  or  employe, 
whether  for  hire  or  not,  except  under  a  license  as  hereinafter 
provided,  any  game  of  faro,  ♦  *  »  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  one  thousand,  nor  more  than  three 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 
less  than  three  months,  nor  more  than  one  year,  or  by  both  such 
fine  and  imprisonment." 

Relators  claim  that  the  clause  in  section  7  which  requires 
the  withholding  of  a  license  to  carry  on  the  game  in  any  room 
on  the  first  floor  or  story  of  any  building  in  counties  polling  fifteen 
hundred  votes  and  over  is  local  and  special  legislation,  and  is  in 
conflict  with  the  provision  in  section  20,  article  4  of  the  consti- 
tution, which  prohibits  the  legislature  from  passing  any  local 
or  special  laws  "  for  the  punishment  of  crimes  and  misdemeanors," 
and  that  it  also  conflicts  with  section  21  of  said  article  of  the 
constitution^ 

The  question  as  to  what  is  and  what  is  not  local  or  special 
legislation  has  been  so  frequently  and  thoroughly  discussed  by 
this  court  as  to  render  it  unnecessary  to  again  reiterate  the 
general  principles  relating  thereto.  The  facts  presented  in  this 
case  simply  call  in  question  the  power  of  the  legislature  to  make 
the  classification  specified  in  section  7.  The  general  power  to 
make  a  classification  of  counties,  based  upon  a  voting  popula- 
tion, is  expressly  recognized  in  Youngs  v.  Hall,  9  Nev.  226; 
State  V.  Woodbury,  17  Nev.  355;  and  State  v.  Boyd,  19  Nev.  43. 
The  right  of  the  legislature  to  exercise  this  power  is  subject  to 
many  limitations  and  restrictions,  several  of  which  are  stated  in 
the  Boyd  Case,  All  acts  or  parts  of  acts  attempting  to  create  a 
classification  of  counties  or  cities  by  a  voting  population,  which 
are  confined  in  their  operation  to  the  existing  state  of  facts  at 
the  time  of  their  passage,  or  to  any  fixed  date  prior  thereto,  or 
which  by  any  device  or  subterfuge  excludes  the  other  counties 
or  cities  from  ever  coming  within  their  provisions,  or  based 
upon  any  classification  which,  in  relation  to  the  subject  em- 
braced in  the  act,  are  purely  illusory,  or  founded  upon  unrea- 
BonabU,  odious,  or  absurd  distinctions,  have  always  been  held 
uncon^itutional  and  void.  The  legislature  has  no  power  or 
autho/ity  to  piss  such  acts.  {State  v.  Boyd,  19  Nev.  43,  and 
authorities   there   cited;   State   v.    Hermann,    75    Mo.^4():   S^taU 
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V.  Mitchell,  31  Ohio  St.  607;  Woodward  v.  O'Brierh,  U  Lea,  620; 
Hightstovm  v.  Glenn,  47  N.  J.  Law,  1 06;  Uevine  v.  Conimisdonera^ 
84  lU.  592;  Davis  y,  Clark,  106  Pa.  St  384;  Jforrwon  v.  Bachert, 
112  Pa.  St.  322.) 

Does  the  classification  as  made  in  section  7  of  the  act  under 
consideration  come   within   any  of  the  limitations   above  stated) 
Section   7   is  based   upon  a   voting   population    *'at  the   general 
election  next  preceding  the  time   of  application"  for  a  license. 
It  is  not  limited  to  such  counties  only  as  may  have  been  within 
the    classification    at    the    date    of    its   enactment.       It    is    not 
restricted   in  its  operation  to  any  particular  county   or  counties. 
It  is  general  in  its  terms  and  applies  uniformly  to  all  the  coun- 
ties in  the  state,  and  its  operation  and  effect  is  to  be  determined 
by   the   increase    or   decrease    of   the    voting  population   in    the 
respective  counties.     At  the  time   the  act  was  passed  there  were 
four  counties  in  the  state  that   at   the   last  geneml  election  had 
cast   over  fifteen    hundred    votes.      The   mere   fact   that    at    the 
present  time   there  is   but   one   county  that   at   the   last  general 
election .  polled   over   fifteen   hundred   votes    is    immaterial.     The 
validity  of  the   act  is  not   dependent   upon  the  number  of  coun- 
ties  coming   within  the   designated   class.      The   principle  which 
determines   its    constitutional   validity  is  decided    by  ascertaining' 
the  efifect  of   the   law.      If    in   its   operation  and    efiect  it  is  so 
framed  as  to  apply  in  the  future   to   all  counties  coming  within 
the   class  mentioned,  it   is   neither   local   nor   special,  within   the 
meaning    of    the   constitutional    prohibition    against   the   passage 
of  local   or  special  laws.      The  classification  in  section   7    is  not 
in  any   respect   illusory  or   unreasonable   in   its   character.      The 
legislature  in  passing  the  act   intended  ^'to   protect  the   keepers 
of    public    gaming    houses    from    criminal    prosecution    when    a 
proper  license  is   procured."      (Scott  v.   Courtney,  7   Nev.    421.) 
.The  acts  constituting   the   offense  of  misdemeanor  and   the   pen- 
alties   and  punishments   imposed  by   the  act  apply   alike  to   all 
persons   engaged   in   carrying    on   the   games,  whether  conducted 
in  the  back  rooms  of  the  fii*st  floors  or  in  rooms  in  the  second 
stories,   and   are   not   in  any   manner  governed   or  controlled   by 
the  classification  of    votes    in    section   7.      The   keepers   of    the 
games,  in   whatever  place  they   are  allowed  to  be  conducted   and 
carried  on,   are   subject    to   all    the    penalties    and    punishments 
imposed    by  the   act,   regardless    of    the    question    whether    the 
oountj  in   which  the  games  are  carried   on  polled   more   or  less 
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than  fifteen  hundred  votes.     There  is,  in  this  respect,  no  distinction 
or  discrimination. 

The  legislature,  in  granting  the  privileges  and  giving  the 
protection  mentioned  in  the  act,  deemed  it  prudent  and  wise  to 
impose  certain  restrictions,  not  only  upon  the  keepers  of  the 
games,  but  upon  the  officers  who  were  authorized  to  issue  the 
license.  The  only  restriction  which  has  any  reference  to  the 
classification  in  section  7,  relates  to  the  place  where  the  games 
are  to  be  carried  on.  In  making  this  restriction  the  legislature 
decided  that  it  was  not  advisable  to  allow  any  of  the  games  to 
be  carried  on  in  the  front  room  of  the  first  floor  of  any  building, 
where  the  games  would  be  exposed  to  the  public  gaze  of  all  the 
passers-by;  that,  if  such  games  were  to  be  carr.ed  on  under 
the  protection  of  the  law,  they  should  be  conducted  not  in  the 
open  public  places,  but  might  be  carried  on,  in  the  counties  where 
the  voting  population  was  less  than  fifteen  hutidre^l  voUis,  in  the 
back  rooms  on  the  first  floor,  and  in  more  populous  counties 
the  place  should  be  still  more  secluded;  an<l  no  license  should 
issue  to  carry  on  any  of  said  games  in  any  room  on  the  first 
floor  of  any  building.  In  the  interest  of  public  morale,  as  a 
matter  of  public  policy,  and  a  protection  to  the  youth  and 
unwary,  it  must  be  admitted  not  only  that  the  legislature  had 
the  power,  but  that  it  was  its  duty,  to  designate  the  places 
where  the  games  could  be  carried  on  without  being  exposed  to 
public  view.  Whether  they  pursued  the  wisest  course  to  accom- 
plish this  purpose  was  a  question  exclusively  within  the  wisdom 
and  discretion  of  the  legislature.  As  no  absurd  or  unreason- 
able distinctions  were  made,  either  with  reference  to  the  subject 
of  the  act  or  in  the  classification  of  votes,  and  as  the  classifi- 
cation and  the  object  to  be  accomplished  by  it  were  real  and 
substantial  in  their  character,  and  the  provisions  of  the  section 
geneml  in  their  terms,  and  unifoi-m  in  their  operation  and 
effect,  it  follows  that  the  entire  section  (7)  is  constitutional  and 
must  be  upheld.  The  views  we  have  expi-essed,  and  the  conclu- 
sions we  have  reached,  are  sustained  by  abundant,  and  almost 
universal,  authority.  (State  v.  Woodbury,  17  Nev.  35.)-358,  and 
authorities  thei-e  cited;  Kilgore  v.  Magee,  85  Pa.  SSt  411;  Uarroio 
V.  People,  8  Col.  418;  Sfate  ex  rel  v.  District  Court,  16  Keb.  77; 
Marmet  v.  JState^  45  Ohio  St.  63;  Ratherford  v.  Ileddens,  82  Mo, 
392;  JSwing  v.  UohlitzeUe,  85  Mo.  75;  In  re  Church,  92  N.  Y.  4; 
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Ma^on  V.   Spencer,  35  Kan.  519;  Thomaaon  v.  Aahwortfi,  73  CaL 
74;  Fritchell  v.  Stanislaus  Co,,  73  Cal.  310.) 
Afandamtts  denied. 


[No.  1269.] 

SILA.S    E.    BURBANK,   Respondent,   v.    FRANK  RIVERS* 

Appellant. 

CoNTRST  FOR  PuBLic  Land  —  PRACTICE  AcT.  —  Contests  for  public  land 
are  governed  by  the  provisions  of  the  practice  act  so  far  as  appli- 
cable. 

Appeal  —  Statutory  Regulations  —  Questions  to  be  Considered.  — 
The  method  of  taking  appeals,  and  the  questions  to  be  considered 
thereunder  by  the  appellate  court,  are  matters  of  purely  statutory 
regulation. 

Idem  —  Insufficiency  of  Evidence  to  Sustain  Findings  —  Appeal 
FROM  Judgment  —  No  Motion  for  New  Trial  —  Equity  Cases.  — 
The  rule  that  the  supreme  court  will  not  review  the  evidence  upon 
an  appeal  from  the  judgment  alone,  for  the  purpose  of  determining 
its  sufficiency  to  sustain  the  findings  of  the  lower  court,  no  motion 
for  a  new  trial  having  been  made,  applies  to  suits  in  equity  where 
the  evidence  is  entirely  documentary,  as  well  as  to  all  other  actions. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District* 
Washoe  County. 

The  facts  are  stated  in  the  opinion. 

A.  C.  Ellis,  for  Appellant. 

Brief,  reviews  the  evidence  in  the  case  and  discusses  the  appeal 
upon  its  merits. 

W.  E,  F.  Deal,  for  respondent. 

Discussed  the  case  upon  its  merits  aad  also  contended  that  the 
appeal  being  from  the  judgment  alone  could  not  be  considered  for 
any  purpose  except  to  determine  whether  the  judgment  is  supported 
by  the  findings  of  facts. 

By  the  Court,  Hawlby,  J.: 

App3llant  and  respondent   made   application   to  the  land   reg- 
ister  of   this   state   for  the   purchase  of  certain  lands  situate   in 
Lyon  county,   and   each   claimed   a   prefen*ed   right    to   purchase 
Vol.  XX— 6  ^  i 
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the  same,  under  the  provisions  of  section  12  of  the  '^Act  to 
provide  for  the  selection  and  sale  of  lands/'  (Stat.  1873,  124.) 
The  land  register,  in  pursuance  of  the  provisions  of  said  act, 
certified  the  respective  applications  to  the  district  court.  The 
court  appointed  a  commissioner  to  take  the  testimony,  and 
upon  the  coming  in  of  the  report  of  the  testimony  so  taken,  the 
court  rendered  a  judgment  in  favor  of  respondent.  This 
appeal  is  taken  from  the  judgment  alone,  upon  a  statement 
containing  all  the  evidence  submitted  by  the  respective  parties. 
The  ground  relied  upon  for  a  reversal  of  the  judgment  is, 
**  insufficiency  of  the  evidence  to  justify  the  findings  and 
decision  of  the  court,  and  that  it  is  against  law."  Specific 
assignments  of  error  are  made  to  several  of  the  findings,  and  a 
specification  of  the  particulars  in  which  the  evidence  is  claimed 
to  be  insufficient  is  embodied  in  the  statement.  It  is  not  in  fact 
claimed  that  the  findings  do  not  support  the  judgment.  The 
real  question,  which  appellants  seek  to  have  reviewed,  is 
whether  the  evidence  supports  the  findings  of  the  court.  There 
is  no  room  for  argument  upon  the  proposition  that  the  findings 
supported  the  judgment.  Respondent  objects  to  any  consider- 
ation of  the  statement  for  any  purpose  except  to  determine 
whether  the  judgment  is  supported  by  the  findings  of.  facts. 
He  claims  that  the  only  mode  by  which  the  question  of  insuf- 
ficiency of  the  evidence  to  justify  the  findings,  etc.,  can  be 
brought  before  this  court  for  review,  is  by  moving  for  a  new 
trial  in  the  court  below,  and  upon  the  refusal  of  that  court  to 
grant  the  motion,  to  appeal  from  such  order.  The  authorities 
he  cited  from  the  supreme  court  of  this  and  other  states  fully 
support  the  position  which  he  maintains,  that  only  in  this  way 
"  can  this  court  determine  whether  the  judgments  or  other 
decisions  of  the  district  courts  are  supported  by  the  evidence, 
or  whether  the  findings  of  facts  of  such  courts  are  sustained  by 
the  evidence."  Appellant  admits  that  the  general  rale  and 
practice  recognized  and  enforced  by  this  court,  in  construing 
the  statute,  (subdivision  6,  Sec.  195,  of  the  civil  practice  act; 
Gen.  Stat.  3217,)  is  substantially  as  stated  by  respondent,  in  all 
cases  at  law  where  the  court  below  has  had  the  opportunity  of 
seeing,  hearing,  and  examining  the  witnesnes  who  have  testified 
in  the  case;  but  he  claims  that  the  reason  upon  which  the  rule 
is  founded — to  the  effect  that,  before  the  testimony  can  be 
reviewed  by  the  appellate  court,  the  lower  court   must  have  had 
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an  opportunity  to  review  its  own  findings  and  decision,  and  to 
exercise  its  judgment  and  discretion,  either  by  upholding  or 
setting  aside  the  findings,  and  thereby  correcting  its  own  errors, 
if  any  had  been  committed — has  no  application  to  cases  in 
equity,  to  a  proceeding  like  the  case  at  bar,  or  to  any  case  where 
the  testimony  is  wholly  documentary,  and  that  in  all  such 
zceptional  cases  the  general  rule  ought  not  to  be  strictly 
enforced. 

Does  the  statute,  by  a  fair  and  liberal  construction,  authorize 
or  warrant  any  exception  to  the  general  rule  above  stated  ? 
Can  this  court,  in  the  absence  of  any  statutory  provision  creat- 
ing any  distinction  in  the  method  of  taking  appeals  in  the  dif- 
ferent character  of  cases,  make  any  exception  to  the  general 
rulel  The  contention  of  appellant  that  this  case  is  sui  generis, 
and  not  controlled  by  the  provisions  of  the  practice  act,  cannot 
be  maintained.  In  Neil  v.  Wj/necoop,  which  was  a  controversy 
between  the  parties  to  determine  which  had  the  preferred  right 
to  purchase  lands  under  the  provisions  of  section  12  of  the  act 
of  1871,  (Stat.  1871,  138,)  this  question  was  presented,  and 
decided  adversely  to  the  views  contended  for  by  appellant. 
Whitman,  J.,  in  delivering  the  opinion  of  the  coui-t,  after 
quoting  the  provisions  of  section  12,  said:  "Under  .this  sec- 
tion the  case  at  bar  was  tried.  The  appellant  here  moved  for 
a  new  trial.  It  is  objected  that  his  statement  contains  no  speci- 
fication of  error.  To  that  is  answered  that  this  case  is  s^a  geiv- 
eris,  and  the  provisions  of  the  general  practice  act  inappli- 
cable. Under  the  statutory  language,  there  can  be  no  doubt 
that  the  position  is  incoiTect.  Such  cases,  after  a  certain  point, 
are  to  be  tried  and  determined  as  ordinary  actions.  Of  course, 
reference  must  be  had  to  the  practice  act  to  ascertain  and  deter- 
mine how  such  actions  are  tried ;  and  the  governing  rules,  so 
far  as  applicable  to  the  individual  case,  must  be  adopted.  It 
by  no  means  follows,  because  this  action  differs  from  ordinary 
actions  in  important  respects,  that  it  cannot  in  all  others  be 
governed  by  the  rules  of  practice  pertaining  to  such  cases.  In 
fact,  the  very  appearance  of  appellant  here  is  proof  of  this 
view.  If  not  found  in  the  rules  of  oi-dinary  practice,  whence 
comes  his  right  to  move  for  a  new  trial  ?  The  objection  to  the 
statement  is  sustained."     (9  Nev.  47.) 

The  method  of  taking  appeals,  and  the  questions  to  be  con- 
sidered  thereunder    by   the   appellate   court,  are   matters    purely 

Digitized  by  LjOOQ IC 


84  BURBANK  V.    BlYEBS.  [Sap.  Ct. 

opinion  of  the  Court — Hawley,  J. 

of  statutory  regulation.  Hayne,  in  his  work  on  new  trials, 
stating  the  rule  as  declared  by  the  supreme  court  of  California 
upon  a  statute  similar  to  ours,  says:  "The  insufficiency  of  the 
evidence  is  the  ground  upon  which  the  motion  should  be  made, 
where  it  is  claimed  that  the  evidence  given  called  for  other 
findings  or  a  diflerent  verdict  than  were  made.  It  is  not  the 
judgment,  but  the  verdict  or  decision  of  facts,  against  which 
the  attack  should  be  directed.  It  is  inexact  to  say  that  the 
judgment  is  not  supported  by  the  evidence.  The  judg- 
ment rests  upon  the  verdict  or  findings,  and  the  verdict  or 
findings,  upon  the  evidence.  The  judgment  may  be  sup- 
ported by  the  verdict  or  findings,  which  may  be  entirely 
unsupported  by  the  evidence,  and  vice  versa.  When  a  party 
considers  that  the  judgment  is  not  supported  by  the  find- 
ings or  verdict,  his  only  course  is  to  appeal  from  the  judg- 
ment. When  he  desires  to  test  the  question  whether  the  evidence 
supports  the  verdict  or  findings,  his  oi*dinaiy  course  is  to  move 
for  a  new  tiial  under  the  sixth  subdivision,  on  the  ground  of 
the  insufficiency  of  the  evidence,  etc.  ♦  *  *  In  the  early 
cases  it  was  held  that  this  rule  did  not  apply  to  equity  cases, 
in  which  it  was  said  that  the  court  could  review  the  evidence 
without  a  motion  for  a  new  trial.  But  this  doctrine  was  subse- 
quently repudiated,  and  it  was  held  that  the  rule  applied  ti> 
equity  cases  a?  well  as  to  other  actions."  (Hayne,  New  Trials, 
Sec.  96;  Gagliardo  v.  Hoberlin,  18  Cal.  396;  Green  v.  Butler, 
26  Cal.  699 ;  Allen,  v.  Fennon,  27  Cal.  69 ;  Beed  v.  Bernal,  40 
Cal.  630.) 

In  Gagliardo  v.  Hoberlin,  the  court  said:  "It  is  true,  in 
Dewey  v.  Bowman,  8  Cal.  145,  it  was  held  that  in  equity  causes 
no  motion  for  a  new  trial  is  necessary;  but  we  have  on  frequent 
occasions  expressed  our  disap[)robiition  of  that  case,  and, 
believing  it  to  be  in  direct  conflict  with  the  statute,  it  is  our 
duty  to  overrule  it.  The  legislature  intended  that  the  rules  of 
practice  should  have  a  uniform  operation,  and  that  intention  is 
80  expressed  as  to  leave  no  room  for  misapprehension.  It  is 
the  duty  of  the  courts  to  administer  these  rules  in  accordance 
with  the  design  of  the  legislature ;  and  any  inquiry  into  the 
nature  of  the  action  is  irrelevant  and  inadmissible.  All  actions 
are  placed  upon  the  same  footing,  and  the  courts  have  no 
authority  to  create  distinctions  not  recognized  by  the  statute. 
The  exercise  of  such  authority  cannot  be   vindicated."     The  same 
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rule  is  announced  in  Reed  v.  BerncU,  where  the  testimony,  as  in 
this  case,  "  was  wholly  recorded  and  documentary."  The  question 
was  discussed  at  great  length,  and  the  conclusion  arrived  at 
that  the  practice  contended  for  by  appellant  was  **  not  author- 
ized, either  by  the  letter  or  spirit  of  the  Code;  and  experience 
has  demonstrated  that  it  would  lead  to  the  most  perplexing 
results.  We  announce  it,  therefore,  as  a  settled  rule  in  this 
court,  that  an  appellant  will  not  be  permitted  to  allege  that  the 
evidence  did  not  justify  the  judgment,  except  on  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial. 

Appellant  claims  that  the  rule  announced  by  this  court  in 
Cooper  V.  P,  M.  Ins.  Co.  sustains  his  views.  There  the  court 
WHS  called  upon  to  review  the  evidence  for  the  purpose  of 
determining  whether  the  ruling  of  the  lower  court  in  granting 
a  nonsuit,  which  raised  a  question  of  law,  was  correct.  Lewis, 
C  J.,  in  delivering  the  opinion  of  the  court,  said:  ''The  ques- 
tions submitted  for  decision  upon  the  record  are — First,  whether 
the  evidence  is  brought  up  in  such  a  manner  that  it  may  be 
reviewed ;  and,  if  so,  then,  second,  whether  the  court  below 
ruled  correctly  in  taking  the  case  from  the  jury,  and  nonsuiting 
the  plainti£f.  The  plaintiff  appeals  from  the  judgment  alone ; 
no  motion  for  a  new  trial  having  been  made.  A  statement  on 
appeal  was  prepared,  which  embodied  the  evidence  introduced 
on  behalf  of  the  appellant.  *  *  *  Respondent  now  argues 
that  the  inquiry  of  this  court  must  be  confined  to  the  judgment 
roll  alone,  as  the  evidence  cannot  be  considered  except  where 
a  motion  for  a  new  trial  has  been  made.  It  is  true,  this  court 
cannot  weigh  the  evidence  for  the  purpose  of  determining 
whether  a  verdict  or  judgment  is  sustained  by  the  evidence ; 
but  any  question  of  law  arisini;  at  the  trial,  and  properly 
excepted  to,  can  be  reviewed  without  a  motion  for  new  trial, 
and  in  such  case  so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  legal  question  should  be  brought  up  and  con- 
sidered." (7  Nev.  120.)  It  will  be  observed  from  the  language 
quoted  that  the  distinction  between  that  case  and  this  is  clearly 
stated.  The  rule  therein  announced,  instead  of  being  in 
appellant's  favor,  is  conclusive  against  the  authority  of  this 
court  to  review  the  evidence  upon  an  appeal  from  the  judgment 
alone,  for  the  purpose  of  determining  whether  the  evidence  is 
sufficient  to  justify  the  findings  or  decision  of  the  court. 

In   his  oral   argument,    appellant    claimed   that   there   was   no 
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evidence  in  this  case  to  support  the  judgment,  and  that  it  was 
therefore  against  law.  In  Brotmi  v.  Brown  the  court,  in 
answer  to  a  similar  argument,  said :  ''  The  appeal  is  brought 
only  upon  the  judgment  roll,  to  which  is  annexed  a  statement 
on  appeal,  which  *  ♦  *  presents  in  extenso  the  evidence 
taken  before  the  referee,  by  question  and  answer;  but  not  a 
single  exception,  or  even  an  objection,  appears.  The  point 
now  made  upon  the  record  is  that  there  was  no  evidence  tend- 
ing to  support  the  findings  and  decree  of  the  court  below.  It 
is  conceded  by  the  counsel  for  the  appellant  that  this  court  can- 
not review  the  evidence,  except  a  motion  for  a  new  trial  be  first 
made  in  the  court  below;  yet  it  is  claimed  that  a  statement  on 
appeal  may  be  made,  for  the  purpose  of  showing  that  notwith- 
standing plaintiff's  allegations  were  fully  denied  by  the 
answer,  there  was  no  evidence  whcUever  adduced  in  support  of 
the  complaint,  and  therefore  it  was  error,  in  point  of  law,  to 
have  rendered  judgment  for  her."  The  court  examined  the 
evidence  for  the  sole  purpose  of  determining  whether  or  not 
the  statement  was  true  that  ^'  no  evidence  whatever  was 
adduced  in  support  of  the  complaint."  The  result  was  that 
the  court  found  ''some  evidence  tending  to  support  the  conclu- 
sion arrived  at  by  the  court  below,"  and  therefore  affirmed  the 
judgment.  (41  Cal.  92.)  Most  of  the  evidence  offered  by 
respondent  in .  this  case  tended  to  support  his  claim ;  hence  it 
cannot  be  consistently  urged  that  upon  this  ground  the  judg- 
ment is  against  law. 

The  case  of  Wilson  v.  CrosSy  33  Cal.  67,  relied  upon  by  appellant, 
U  essentially  different  from  the  case  at  bar.  There,  a  motion 
for  a  new  trial  had  been  made  and  denied  in  the  lower  court, 
and  the  appeal  was  taken  from  the  order  of  the  couit  denying 
a  new  trial.  Tlie  case  was  therefore  properly  presented,  in  the 
mode  provided  by  the  statute,  to  enable  the  appellate  court  to 
review  the  testimony;  but  objection  was  made  to  any  review 
of  the  testimony,  on  the  ground  that  there  was  a  substantial 
conflict  of  evidence,  and  the  court  held  that,  inasmuch  as  all 
the  testimony  consisted  of  depositions,  the  appellate  court  was 
as  competent  to  pass  upon  its  weight  as  the  lower  court,  and 
upon  review  thereof,  reversed  the  judgment. 

If  it  be  true,  as  claimed  by  appellant,  tha^  the  entire  testi- 
mony, when  carefully  weighed  and  considered,  shows  that  the 
findings   of  facts   were  not  sustained    by   the   evidence^ and  that 
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upon  the  testimony  the  judgment  ought  to  have  been  rendered 
in  appellant's  favor,  ib  was  his  plain  duty  to  have  moved  the 
district  court  for  a  new  trial,  and,  if  his  motion  had  been 
refused,  he  could  have  appealed  from  the  order  denying  the 
new  trial,  and  upon  such  appesil^  it  would  have  been  the  duty 
of  thid  court,  under  the  I'ule  announced  in  Wilson  v.  Cross^  to 
have  reviewed  and  weighed  the  testimony,  notwithstanding  the 
fact  that  there  was  a  conflict  of  evidence.  The  position  which 
apiiellant  assumes — that  he  did  not  want  a  new  trial,  and  that 
it  would  have  been  useless  for  him  to  apply  for  it — does  not 
justify  him  in  departing  from  the  statutory  method  of  taking 
appeals.  Exceptional  cases  may,  and  doubtless  often  do,  arise, 
wherein  it  would  be  an  idle  and  useless  ceremony,  so  far  as  the 
action  of  the  lower  court  is  concerned,  to  move  for  a  new  tiial. 
But  in  all  cases  where  the  losing  party  desires  to  present  his  . 
case  to  the  supreme  court  in  such  a  manner  as  to  enable  it  to 
review  all  the  testimony,  for  the  purpose  of  determining 
whether  or  not  it  is  sufficient  to  sustain  the  findings  or  other 
decision  of  the  district  court,  he  must  follow  the  steps,  and 
walk  in  the  path,  upon  the  plain  road  marked  out  by  the 
statute. 

In  Sherman  v.  Shaw  we  had  occasion  to  state,  and  here 
repeat  the  statement,  that  ''it  is  as  unsatisfactory  to  the  court 
AS  it  is  to  counsel  (and  litigants)  to  have  cases  disposed  of  upon 
mere  questions  of  practice.  But  it  must  be  remembered  that 
the  rules  of  practice  are  as  obligatory  upon  us  as  upon  the 
parties  to  a  suit;  and,  if  attorneys  desire  to  have  their  cases 
examined  upon  the  merits,  they  must  comply  with  the  plain 
provisions  of  the  statute,  and  the  rules  of  practice  as  established 
by  the  court."     (9  Nev.  152.) 

Tke  judgment  of  the  district  court  is  affirmed. 
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[No.  1273.] 

J.   B.   MATHEWSON,  Appellant,  v.   M.  T.   BOYLE,  bt  al., 

Bespondents. 

Appeal — Failurb  to  File  Bbiefs — Judgment  Apfirmed. — When  time 
has  been  allowed  in  which  to  file  briefs  and  the  appellant  fails  to  file 
his  brief,  within  the  time  allotted,  the  judgment  of  the  conrt  below  will 
be  affirmed. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Eureka  County. 

A.  L.  FiTZOEBALD,  District  Judge. 

Baker  d:  Wines,  for  Appellant. 

No  brief  on  file. 

A,  E.  Cheney,  for  Respondent. 

By  the  Court,  Belknap,  J.: 

This  cause  was  ordered  to  be  submitted  upon  briefs.  The  time 
within  which  appellant  was  allowed  to  submit  his  brief  expired 
fifty  days  since.  No  brief  has  been  filed  in  hiB  behalf,  nor 
request  made  for  further  time.  Under  these  circumstances,  it 
is  ordered  that  the  judgment  of  the  district  court  be  afiSrmed, 
by  reason  of  the  failure  of  appellant  to  prosecute  his  appeaL 
{Finlayson  v.  Montgomery,  14  Nev.  397;  Goodhue  v.  Shedd,  17 
Nev.  140.) 
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[No.  1266.] 


JOSEPH  W.  JERRETT,  Responuent,    v.  DANIEL  MA  HAN, 

Appellant. 

Action  to  Becovsr  Damages  for  Wrongful  Diversion  of  Water 
— Delay  in  Entering  Judgment — Incapacity  of  Judge-^Neo- 
LIGENC&  —The  verdict  of  the  jury  and  the  findicga  of  the  trial  judge, 
all  in  favor  of  the  plaintiff,  were  filed  in  the  district  conrt  in  1881.  The 
plaintiff  and  defendant  each  moved  for  a  judgment  at  once,  which 
•  motion  was  taken  under  advisement  by  the  judge,  who  shortly  after- 
wards died  without  disposing  of  such  motions.  The  plaintiff's  attor- 
ney succeeded  said  judge  in  office,  and  it  was  not  until  1887  that  a 
judge  competent  to  act  was  provided.  Neither  party  in  the  mean 
time  took  any  steps* in  the  case.  Heldy  the  condition  of  both  parties 
in  reference  to  the  controversy  remaining  the  same,  that  the  plaintiff 
was  not  barred  by  his  own  laches,  or  negligence,  from  moving  for 
judgment  in  1887. 

Idem— Riparian  Rights  —  Appropriation  —  Prescription  —  Sufficiency 
OF  Pleadings. — In  a  suit  brought  to  recover  damages  for  diverting 
water  claimed  for  irrigating  purposes,  and  for  an  injunction,  defend- 
ant made  no  claim  to  be  the  riparian  proprietor  of  certain  streams, 
but  claimed  the  waters  by  prior  appropriation  and  prescription.  Held, 
that  to  support  the  claim  for  damages,  the  material  allegations  in  the 
complaint  were  prior  appropriation  of  the  water  by  the  plaintiff,  and 
the  diversion  thereof  by  the  defendant,  and  that  it  was  ucneceesary  to 
aver  riparian  ownership  in  the  plaintiff.  ^  i 
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Argument  for  Appellant. 

Idkm  —  In JD MOTION  —  Pleading  —  Eq0itabi.b  Relibf.  — Held,  further,  that 

to  enable  plaintiff  to  obtain  the  injunction,  it  was  only  necessary,  in 

•     addition  to  the  facts  averred  in  the  complaint  which  were  relied  upon 

for  a  judgment  for  damages,  to  aver  facts  sufficient  to  obtain  equitable 

relief,  without  repeating  the  averments  already  made. 

Idem  -Findings  of  Jury — When  SaFFiciENT. — Held,  further,  that  the 
answer  of  the  jury  of  "  We  do  nofc  know  "  to  the  question,  *'  How  much 
of  the  waters  of  that  stream  was  required  for  i  he  proper  irrigation  of 
crops  growing  on  that  land  in  1875?"  was  immaterial,  and  their  finding 
that  all  the  waters  of  said  stream  were  used  by  plaintiff  in  irrigating 
said  land,  and,  if  properly  used,  all  was  necessary  for  that  purpose,  con- 
trolled and  sustained  the  verdict  for  plaintiff. 

Idem. — Held,  furtlier,  on  the  answer  of  **  Yes"  by  the  jury  to  the  question* 
"  Has  the  defendant  since  the  year  1872  used  the  waters  of  Snow  creek 
for  the  purpose  of  irrigatiog,  peaceably,  openly,  notoriously,  under 
claim  of  right,  and  adversely  to  plaintiff  and  all  other  persons?"  that 
the  trial  judge  correctly  applied  this  finding  to  all  waters  of  Snow  creek 
except  those  naturally  flowing  in  the  two  south  bnu^ches  (which  were 
claimed  by  plaintiff),  in  view  of  the  facts  that  defendant,  from 
1873  to  1876,  used  the  waters  of  said  two  south  branches  to 
irrigate  plaintiff's  land  which  he  occupied  as  tenant,  and  that  plaintiff 
made  no  claim  to  the  other  branches  of  the  same  creek  which  ran 
through  defendant's  land. 

Pleadings  and  Findings  Reviewed. — HM,  sufficient  to  sustain  the  judg- 
ment for  damages  in  favor  of  the  plaintiff.  (See  opinion  for  the 
facts.) 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Elko 
County. 

A.  L.  Fitzgerald,  District  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Crittenden  Tlwmton  and  J,  W,  Doraey,  for  Appellant. 

I.  The  plaintiff^s  motion  for  judgment  should  have  been  denied 
for  laches,  negligence  and  inexcusable  delay.  The  principle  of  law 
is  universal  that  aU  rights  of  action  may  be  lost  by  a  lack  of  dili- 
gence in  asserting  them.  The  case  at  bar  is  one  of  the  most  proper 
cases  for  the  application  of  the  doctrine  which  could  possibly 
arise.  It  is  no  excuse  for  the  plaintiflf  in  this  case  that  the  judge, 
before  whom  the  case  was  tiied,  had  died  without  deciding  the 
motion.  The  delay  was  inexcusable  and  amounted  to  gross  negli- 
gence on  the  part  of  the  plaintiff!  (Dupiiy  v.  S/iear,  29  Oal. 
238;  Beynolds  v.  Paige,  35  Cal.  296;  Grigshy  v.  Napa  Co., 
36  Cal.  685;  95  Am.  Dec.  213;  Carpentier  v.  MirUum,  39 
Cal.    460;    Eldridge  v.     Aay,  45    CaL    49;   Lander   y.J'Umming^ 
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47  CaL  614;  Chipman  v.  Bibberd,  47  Cal.  688;  Simmom  v. 
KeUer,  50  Cal.  38;  Entate  of  Crosby,  55  CaL  674;  San  Fran- 
cUco  V.  CcUderwoodf  68  Cal.  355;  Komahrens  v.  Bis  CreditorSf 
64  Cal.  492.)  It  may  as  well  be  contended  that  this  action  has 
been  and  was  '^ abandoned"  by  the  plaintiff,  within  the  true 
intent  and  meaning  of  sub.  4  of  Sec.  151  of  the  civil  practice 
act.  If  the  ''abandonment"  spoken  of  by  the  statute  may  be 
manifested  by  deeds,  and  not  by  words,  the  plaintiff's  actions 
have  been  conclusive  upon  the  question  of  hia  intents  and  pur- 
poses. 

II.  But  even  if  we  are  not  sustained  in  the  two  foregoing 
propositioas,  still  the  court  erred  in  granting  an  injunction 
against  the  defendant.  The  authorities  are  numerous,  even  in 
eases  of  undoubted  legal  rights  of  property,  that  the  right  to 
an  injunction  may  be  lost  by  delay  and  acquiescence. 

III.  The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  any  relief.  Counsel  reviewed  the  pleadings 
at  length,  and  contended  that  the  complaint  was  based  upon 
riparian  ownership  solely  and  stated  no  right  for  a  trespass  on 
which  the  law  would  give  a  remedy;  that  the  allegations  do  not 
state  sufficient  ownership  of  the  water,  under  the  doctrine  of 
appropriation;  that  the  allegations  are  mere  matters  of  evi- 
dence  and  not  of  material  facts,  and  that  plaintiff  should  have 
alleged  that  he  was  the  owner  of,  or  entitled  to  the  use  or  flow, 
of  the  waters  of  Niagara  creek. 

IV.  The  matters  alleged  as  ground  for  equitable  relief  in 
both  counts  are  not  sufficient  to  sustain  the  judgment  as  to  the 
equitable  relief  therein  granted. 

In  neither  of  the  counts  is  there  any  allegation  of  the  plain- 
tiff's ownership  or  appropriation  of  the  use  or  enjoyment  of  the 
water,  or  of  any  trespass  of  the  defendant.  All  that  is  alleged 
is  matter  tending  to  show  the  irreparable  nature  of  the  defen- 
dant's trespasses.  It  is  well  settled  that  in  a  complaint  for 
both  legal  and  equitable  relief  the  statement  of  each  cause  of 
action  must  be  separate  and  complete  in  itself.  Nor  can  the 
allegations  of  any  count  be  eked  out  by  those  of  another,  unless 
by  express  reference.  (Gates  v.  Kieff',  7  Cal.  124;  More  v.  Mas- 
sini,  32  Cal.  595;  Haskell  y.  Haskell,  54  Cal.  262;  Barlow  v. 
Bums,  40  Cal.  351;  1  Chit.  PI.  429.) 

y.  The  judgment  rendered  by  the  court  is  unsupported  by 
the  findings,  and  the  same  are  insufficient  to  sustain  thf  judg- 
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ment.  The  tindings  on  the  subject  of  the  amount  of  water  of 
Niagara  creek  necessary  for  the  proper  irrigation  of  plaintiif's 
lands  are  insufficient.  The  issue  of  the  amount  of  water  neces- 
sary for  the  purpose  to  which  the  same  is  applied,  is  always 
material.  Every  appropriation  of  water  is  limited  to  a  bene- 
ficial use,  and  the  quantity  must  be  adequate  to  that  use'  and 
no  more.  A  man  cannot  appropriate  a  thousand  inches  of 
water  to  irrigate  an  acre  of  land.  The  finding  of  the  jury  in 
answer  to  the  eighth  issue  submitted  on  behalf  of  plaintiff  "  We 
do  not  know,**  is  not  a  finding,  but  the  reverse.  No  judgment 
can  be  based  upon  a  special  verdict  where  there  is  a  failure  to 
find  upon  a  material  issue.  (Woodson  v.  AfcCune,  17  Cal.  298.) 
The  findings  in  relation  to  Snow  creek  contain  every  element 
of  an  adverse  use  known  to  the  law,  for  a  period  of  over  eight 
years.  These  findings,  therefore,  affirm  a  complete  defense  to 
the  action  as  to  the  waters  of  Snow  ci'eek.  The  judgment  is, 
therefore,  erroneous  in  granting  an  injunction  as  to  the  waters 
of  Snow  creek. 

Robert  M,  Clarke  and  Talbot  <k  Farrinjton,  for  Respondent. 

I.  The  findings  of  the  court  and  the  verdict  of  the  jury  are 
no  portion  of  the  judgment  roll.  And  although  they  are 
recited  in  the  judgment,  they  are  still  the  findings  of  the  court 
and  the  verdict  of  the  jury.  As  such  tbey  cannot  be  con- 
sidered by  this  court  unless  they  are  included  in  the  state- 
ment on  appeal.  (Gen.  Stat.  3349,  3354,  3358;  Anderson  v. 
Gilmore,  13  Nev.  84;  Bowker  v.  Goodwiny  7  Nev.  137;  /mperial 
S.  Af.  Co.  V.  Barstowy  5  Nev.  254;  Nesbitt  v.  Chisholm,  16  Nev. 
39.)  The  validity  of  the  judgment  would  in  no  wise  be  affected 
by  the  omission  of  all  the  recitals.  (Green  v.  Swift,  50  Cal.  455.) 
The  findings  recited  in  the  verdict  are  irrelevant  and  should  be 
disregarded. 

If.  The  objections  to  plaintiff's  motion  for  judgment  were 
properly  overruled.  The  court  was  bound  to  render  the  judg- 
ment on  the  merits  of  the  case.  (Gen.  Stat.  3173;  Merritt  v. 
CampbeU,  47  Cal.  542;  HemphiU  v.  McClimans,  24  Pa.  St.  367.) 
The  defendant  having  been  in  a  situation  to  move  in  this  cause 
(Gen.  Stat.  3222,)  has  by  his  own .  neglect  waived  his  objections 
to  any  delay.  (Griffith  v.  GruneVy  47  Cal.  644;  1  Van  Sant. 
Eq.  319;  Luke  Eq.  Pie.  84,  105;  Whitney  v.  Mayor,  1  Paige,  648; 
Rogers  v.  Lift,  17  Johns.  267.) 
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III.  The  plaintiff  was  properly  allowed  bis  costs.  This  is 
not  an  action  for  damages  within  the  meaning  of  sections  3497 
and  3500  of  the  general  statutes.  But  it  is  a  case  wherein  it  is 
the  usual  and  proper  practice  to  tax  the  costs  against  the  party 
in  the  wrong,  notwithstanding  the  amount  of  damages.  (Broum 
V.  As^dei/y  13  Nev.  251;  Id.,  16  Nev.  315;  Marius  v.  Bicknell,  10 
Cal.  221.) 

An  easement  is  an  interest  in  land,  and  a  claim  that  an  easement 
exists  is  a  claim  of  title  to  real  property.  (Bailie  Tr.  358;  Alleman 
V.  Dei/,  49  Barb.  641). 

If  the  plaintiff  recover  less  real  property  than  he  sue  for,  he  is 
still  entitled  to  costs,  even  though  the  defendant  recover  judgment 
for  the  remainder  of  the  property.  (Havens  v.  Dale,  30  Cal.  547; 
Lawton  v.  Gordon,  37  Cal.  202.) 

It  is  the  practice  to  cover  the  whole  or  a  specific  part  of  the 
water  in  the  decree  and  injunction,  and  not  merely  so  much  as  may 
be  necessary  for  the  purposes  to  which  it  has  been  appropriated  by 
the  party  whose  rights  are  to  be  protected  by  the  injunction. 
Hobart  V.  Wich,  15  Nev.  421;  Lake  v.  Tollcs,  8  Nev.  287; 
Covington  v.  Becker,  5  Nev.  282;  Marius  v.  Bicknell,  10  Cal.  218;  . 
Curtis  v.  Sutter,  15  Cal.  262.) 

When  the  answer  sets  up  a  right  to  divert  the  water,  and  such 
diversion  may,  by  lapse  of  time,  become  the  foundation  of  an 
adverse  right  in  the  defendant,  it  is  sufficient  to  warrant  the  inter- 
ference of  equity  by  way  of  injunction.  No  further  showing  that 
defendant  threatens  to  continue  the  diversion  is  necessary.  (Ang. 
on  Wat.  Cour.,  Sees.  444,  449.) 

In  such  cases  it  is  not  necessary  to  show  actual  damages  in  order 
to  authorize  a  court  to  issue  an  injunction  and  make  it  perpetual. 
(Brown  v.  Ashley,  16  Nev.  316,  and  cases  cited.) 

The  objection  that  the  general  verdict  may  be  based  upon  the 
doctrine  of  riparian  ownership  cannot  now  be  raised.  Each  count 
of  the  complaint  sets  up  both  a  riparian  right  and  a  right  by  appro- 
priation to  the  waters  in  dispute.  There  is  nothing  in  the  ti*anscript 
to  indicate  upon  which  right  the  jury  based  its  verdict  or  that  the 
jury  was  improperly  instructed.  In  the  absence  of  such  showing 
the  ootirt  must  presume  that  the  jury  acted  under  a  correct  appre- 
hension of  the  law.  (Garrison  v.  McGlocJdey,  38  Cal.  79;  TvMy  v. 
Harloe,  35  Cal.  309;  95  Am.  Dec.  102;  Aldrich  v.  Palmer,  24 
Gal  515;  Seale  v.  Emerson,  25  Cal.  294.)  Where  the  verdict 
is  advisory,  erroneous  instructions  will  not  be   received.     (Still  v. 
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Saunders,  8  Cal.  283;  Johnson  v.  Harmon,  9i  U.  S,  372.) 
Whether  the  verdict  be  regarded  as  the  finding  of  the  jury,  or 
the  finding  of  the  court  by  subsequent  adoption,  the  objection  is  too 
late  and  not  properly  taken.  (Gen.  Stat.  Sec.  3217;  Hayne  N.  T. 
and  App.  Sees.  236,  244.) 

By  the  Court,  Leonard,  C.  J.: 

This  is  an  action  to  recover .  damages  for  the  alleged  wrongful 
diversion  and  use  of  the  waters  of  Niagara  creek,  and  the 
three  southernmost  branches  of  Snow  creek,  described  in  the 
complaint,  and  for  equitable  relief  against  further  diversion. 

In  his  answer  defendant  prays  for  a  decree  adjudging  to  him 
the  right  to  use  the  waters  of  Snow  creek,  or  a  sufficient  quan- 
tity  thereof  to  irrigate  so  much  of  his  land  as  may  be  irrigated 
by  said  waters;  that  his  right  to  so  much  of  the  waters  of 
Niagara  creek  as  he  had  diverted  through  '^Mahan's  Ditch"  be 
adjudicated  superior  to  that  of  plaintiff;  and  that  plaintiff  be 
perpetually  enjoined  from  interfering  with  his  said  rights.  The 
action  was  commenced  April  13,  1881,  and  on  July  26,  1881,  a 
trial  was  had  which  terminated  in  a  verdict  by  the  jury  on 
eighty-three  special  issues  of  fact,  and  a  general  verdict  in 
favor  of  plaintiff,  for  five  dollars  damages.  On  the  same  day 
the  court  made  and  filed  certain  findings,  and  plaintiff  and 
defendant,  each  by  his  counsel,  made  a  motion  for  judgment 
in  his  favor,  upon  the  pleadings,  general  verdict  of  the  jury, 
special  verdict  of  the  jury,  and  the  findings  of  the  conrt^ 
which  motions  were  taken  under  advisement  by  the  court,  but 
never  decided.  No  fui-ther  action  was  taken  in  the  case,  so  far 
as  the  record  shows,  by  the  court  or  either  party,  until  March 
26,  1887,  when  plaintiff,  by  his  present  counsel,  gave  notice  of 
a  motion  for  judgment  on  the  pleadings,  general  and  special 
verdicts  of  the  jury,  and  findings  of  the  court  before  men- 
tioned. When  the  last-named  motion  came  on  to  be  heard,  coun. 
sel  for  defendant  objected  to  the  hearing  of  the  same,  and  the 
granting  thereof,  upon  the  ground  that  plaintiff  had  been 
guilty  of  laches,  negligence  and  inexcusable  delay  in  making  the 
same.  The  objection  was  overruled,  and  an  exception  taken. 
Thereupon  counsel  for  defendant  proved  that  Hon.  J.  H.  Flack, 
the  judge  before  whom  the  case  was  tried,  died  in  October, 
1881,   and,   after    the    argument,    judgment    was    rendered    and 
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entered  against  defendant  in  the  sum  of  five  dollars  damages; 
and  it  was  ordei-ed,  adjudged,  and  decreed  tliat,  at  the  time  this 
suit  was  brought,  plaintiff  was  and  is  the  owner  of  the  usufruct, 
and  entitled  to  use  and  enjoy,  for  the  irrigation  of  the  land 
described  in  the  complaint,  all  the  waters  of  said  Niagara  creek, 
and  all  the  waters  naturally  flowing  in  the  two  southernmost 
branches  of  said  Snow  creek,  at  all  times  and  whenever  he 
requires  the  same  for  the  proper  irrigation  of  the  land  described 
in  complaint ;  that  defendant  was  and  is  the  owner,  and 
entitled  to  use  for  irrigation  of  the  land  described  in  his 
answer,  and  for  stock  and  domestic  purposes,  all  the  waters  of 
Snow  creek  naturally  flowing  therein,  except  that  part  naturally 
flowing  in  the  two  southernmost  branches  of  said  Snow  creek; 
and  each  -party  was  perpetually  enjoined  from  depriving  the 
other  of  any  rights  to  him  belonging,  as  set  forth  in  the  decree. 
Plaintiff  recovered  his  costs. 

1.  It  is  urged  that  the  court  erred  in  granting  the  plaintiff^s 
motion  for  judgment,  on  account  of  his  laches,  negligence,  and 
inexcusable  delay  in  making  the  same.  From  the  facts  above 
stated,  it  appears  that  each  party  claims  to  be  the  owner,  and 
entitled  to  the  use,  of  the  waters  in  dispute,  and  asked  affirma. 
tive  relief  against  the  other  in  relation  to  the  same ;  that  on  the 
date  of  the  verdicts,  each  submitted  a  motion  for  judgment  in 
his  favor;  that  the  motions  were  taken  under  advisement  by 
Judge  Flack,  who  died  October,  1881,  before  rendering  judg- 
ment in  the  cause;  that  plaintiff  made  another  and  similar 
motion  for  judgment  before  Judge  Fitzgerald  in  March,  1887, 
which  was  granted.  It  is  also  stated  by  counsel  for  defendant 
in  their  printed  briefs,  and  is  the  truth,  that  Judge  Bigelow, 
who  was  plaintiffs  attoniey  when  the  suit  was  brought  and 
tried,  succeeded  Judge  Flack  by  appointment  and  election,  and 
was  the  presiding  district  judge  in  Elko  county,  wherein  the 
cause  was  tried,  until  Janiiary,  1887,  when,  for  the  first  time 
after  Judge  Flack's  death,  a  judge  competent  to  render  judg- 
ment was  provided.  Although  it  is  not  claimed  that  there  is 
any  statute  of  limitations  within  which  this  case  falls,  it  is 
undoubtedly  true,  as  claimed  by  the  learned  counsel  for  the  defend- 
ant, that  all  rights  of  action  may  be  lost  by  lack  ordiligence  in 
asserting  them ;  and,  in  proper  cases,  actions  may  be  dismissed 
for  want  of  prosecution,  and  oftentimes  equity  refuses  to  aid  a 
party  who   has  slept   upon  his  rights.     *'  To   let    in   the   defense 
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that  the  claim  is  stale,  and  that  the  bill  cannot,  therefore,  be 
supported,  it  is  not  necessaiy  that  the  foundation  shall  be  laid  by 
any  averment  in  the  answer  of  the  defendants.  If  the  case,  as 
it  appears  at  the  hearing,  is  liable  to  the  objection  by  reason  of 
the  laches  of  the  complainants,  the  court  will,  upon  that  ground, 
be  passive  and  refuse  relief.  Every  case  is  governed  chiefly  by 
its  own  circumstances ;  sometimes  the  analogy  of  the  statute  of 
limitations  is  applied,  sometimes  a  longer  period  than  that  pre- 
scribed by  the  statute  is  required ;  in  some  cases  a  shorter  time 
is  sufficient ;  and  sometimes  the  rule  is  applied  where  there  is  no 
statutable  bar.  It  is  competent  for  the  court  to  apply  the  inher- 
ent principles  of  its  own  system  of  juiisprudence,  and  to  decide 
accordingly."  {Sullivan  v.  Portland,  etc.,  R,  R,  Co,,  94  U.  S.  811.) 
"The  reason  of  the  rule  is  apparent,  and  consists  in  the  difficulty, 
and,  in  many  cases,  the  iraix»ssibility,  of  ascei*taining,  after  a  gi^eat 
lapse  of  time,  the  facts  necessary  to  enable  the  court  to  exercise 
its  power  with  safety.  He  who  delays  asserting  his  rights  until 
the  proofs  respecting  the  transaction  out  of  which  he  claims  his 
rights  arose  are  so  indeterminate  and  obscure  that  it  is  impossi- 
ble for  the  court  to  see  whether  what  seems  to  be  justice  to  him, 
is  not  injustice  to  his  adversary,  should  be  denied  all  relief;  for, 
by  his  laches  he  has  deprived  the  court  of  the  power  of  ascer- 
taining, with  reasonable  certainty,  what  the  truth  is,  and  thus 
of  doing  justice."  {McCartin  v.  TrapJtagen,  43  N.  J.  Eq.  323.) 
And  in  Adams  v.  Taylor,  14  Ark.  67,  it  is  said  that  *  *  * 
"  while  courts  of  chancery "  may  have  a  discretion  to  deter- 
mine the  rights  of  parties  seeking  an  adjudication,  notwith- 
standing the  lapse  of  time,  where  the  facts  are  not  disputed, 
or  are  susceptible  of  being  clearly  ascertained,  the  reason 
why  they  refuse  i-elief  in  accordance  with  a  statute  by  which 
they  are  not  exj)ressly  bound  is  the  fear  of  doing  inju^ 
tice,  and  the  inability  to  aflbrd  relief  where  the  sources  of  tes- 
timony have  become  obscured  or  lost  by  lapse  of  time.*'  In  Dag- 
gers V.  Van  Dyck,  37  N.  J.  Eq.  137,  the  court  said  :  *  ♦  *  "The 
delay  of  the  complainant  in  seeking  redress  constitutes  no 
defense.  It  is  only  when  the  complainant  has  slept  over  his 
wrongs  so  long  that,  if  relief  be  given  to  him,  great  and  serious 
wrong  will  be  done  to  the  defendant,  that  laches  constitute  a  com- 
plete defense.  Here  the  parties  are  in  almost  the  same  position 
now  that  they  were  at  the  time  the  wrong  for  which  redress 
is  sought  was  done,  and  relief  may  be  given  to  the  complainant 
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without  doing  any  harm  whatever  to  the  defendant."  (And 
see  Spurlock  v.  Sprovley  72  Mo.  510;  Lawrence  v.  Bokes,  61  Me. 
42;  Spatdding  v.  IhrvoeU,  70  Me.  21;  Wiaahr  v.  Craig,  80  Va. 
22;  Cramner  v.  McSwcrda,  24  W.  Va.  601;  NeeVa  Appeal,  88  Pa. 
St:  ii\  Smith  V.  Thompson,  7  Grat.  112;  54  Am.  Dec.  126;  GetcheU 
V.  Jeioett,  4  GreenL  367;  Flaft  v.  Piatt,  58  N.  Y.  646;  Burden  v. 
Stein,  27  Ala.  114;  62  Am.  Rep.  7o8;  In  re  Lord,  78  N.  Y.  Ill; 
People  V.  Oomnuyn  Council,  Id.  63.) 

In  the  light  of  the  above  decisions  let  us  now  examine 
the  claim  of  error  under  consideration.  Conceding  for  the 
present  that,  aside  from  the  question  of  laches,  plain tilf  was 
entitled  to  the  relief  granted,  the  granting  or  refusing  of  the 
motion  was  within  the  legal  discretion  of  the  court,  and  its 
action  will  not  be  disturbed  unless  such  discretion  was  abused. 
(Hayne  N.  T.  k  App.  Sec.  289.^  Lapse  of  time  is  the  only 
evidence  of  laches  or  abandonment  of  the  cause  shown  by  the 
record.  Judge  Bigelow  was  disqualified  except  to  call  another 
judge  or  transfer  the  case  to  another  judicial  district  for  decis- 
ion. We  shall  not  stop  to  enquire  whether  he  had  power,  or 
it  was  his  duty,  to  dispose  of  it  by  either  method  upon  his  own 
motion.  It  cannot  be  said  there  was  laches  on  the  part  of  either 
party,  during  the  time  Judge  Flack  held  the  cause  under 
advisement,  that  is  to  say,  until  October,  1881.  It  seems 
strange  if  no  effort  was  made  by  either  party  to  expedite  a 
decision.  But,  under  the  circumstances,  conceding  there  were 
five  years  and  five  months  of  inaction  on  the  part  of  both 
parties  after  Judge  Flack's  death,  we  cannot  say  the  court 
abused  its  discretion  in  overruling  defendant's  objection  on  the 
ground  of  laches.  The  facts  on  which  the  court  acted,  and 
upon  which  only  it  could,  at  any  previous  time,  have  predicated 
its  decision,  were  among  the  files  and  records  of  the  court, 
unaffected  by  time.  There  were  no  new  facts  to  be  ascertained. 
The  result  of  the  original  transactions  was  embodied  in  the 
verdict  and  findings.  There  was  no  showing  or  pretense  that, 
by  reason  of  delay,  defendant  had  been  deceived  as  to  plaintiff's 
intentions  or  claims,  or  that  by  reason  thereof  he  had  been 
induced  to  do  anything  he  would  not  otherwise  have  done.  It 
was  not  shown  or  intimated  that  defendant  had  suffered  the 
slightest  injury  on  account  of  the  delayed  judgment,  and  no 
reason  existed  why  the  court  could  not  do  complete  justice  to 
Vol.  XX- 7.  r^^^^T^ 
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both  parties  on  the  8th  day  of  April,  1887,  as  well  as  it  could 
have  done  so  the  day  succeeding  Judge  Flack's  death.  We  are 
satisfied  with  the  conclusion  reached  for  the  reasons  above 
expressed,  and  will  not  extend  the  volume  of  this  opinion  by 
discussing  a  question  suggested  at  the  oral  argument,  that  is  to 
say,  whether  or  not  defendant  can  complain  of  the  delay,  inas- 
much  as   he   did   not   himself    move   the   court    to    call   another 

judge,  or  transfer  the  cause  to  another  district  for  decision^ 
although  after  Judge  Flack's  death,  as  well  as  before,  his 
motion  for  Judgment  was  pending.  (But  see  Nevada  Co,  Canal 
Co.  V.  Kidd;  28  Cal.  684;  Baird  v.  Moses,  21  Ga.  250.) 

2.  It  is  claimed  that  under  the  law  as  declared  in  Jones  v. 
Adams,  19  Nev.  78,  the  complaint  states  no  cause  of  action, 
because  it  bases  plaintiflTs  right  to  recover  upon  liparian  own- 
ership, and  not  upon  appropriation.  This  case  does  nojb  caU 
for  a  discussion  of  the  rights  of  riparian  proprietors,  nor  does 
it  require  a  restatement  of  the  points  decided  in  Jones  v.  Adams, 
which  s|)eaks  for  itself.  In  his  complaint  plaintiff  alleges  that 
**  Niagara  creek  is  a  natural  surface  stream  of  running  water 
which,  until  the  commission  of  the  grievances  hereinafter 
stated,  has  from  time  immemorial  constantly  flowed  over,  upon, 
and  through  the  lands  of  the  plaintiff,  *  »  «  and  of  right 
ought  still  to  flow  over,  through,  and  upon  the  same,  and  that 
said  lands  embrace  the  natural  banks,  beds,  and  channel  of 
said  stream."  The  same  allegations  are  made  in  relation  to  the 
two  southernmost  branches  of  Snow  creek.  But  following  the 
allegations  just  stated  in  each  cause  of  action  is  a  full  and 
explicit  statement  of  facts  showing  an  appropriation  of  all  the 
waters  of  Niagara  creek  in  1875,  and  of  the  two  southernmost 
branches   of    Snow    creek   in'  1874.      In    his   answer,   defendant 

.  did  not,  as  to  Niagara  creek,  claim  to  be  riparian  proprietor, 
but  alleged  prior  appropriations  and  title  by  prescription.  As 
to  Snow  creek,  two  of  its  natural  channels  pass  over  and 
through  defendant's  lands,  but  the  two  southernmost  ones  do 
not.  Defendant  claimed  the  waters  adjudged  to  plaintiff  by 
prior  appropriation  only,  and  set  up  title  by  prescription  to  the 
same.  From  the  pleadings  and  findings  it  seems  plain  that 
the  case  was  tried  mainly  upon  the  two  issues  just  stated 
raised  by  the  answer, — prior  appropiiation  and  prescription, — 
and  it  is  ceii^ain  that  by  the  judgment  plaintiff  was  awarded  no 
relief    except   such  as  he  was    entitled   to  receive  upon   findings 
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in  his  favor  on  those  two  issues.  It  is  also  claimed  that  the 
complaint  fails  to  state  facts  constituting  a  cause  of  action 
because  there  is  no  proper  averment  that  plaintiff  is  the  owner, 
or  entitled  to  the  use  or  flow  or  enjoyment,  of  the  waters  of 
Niagara  creek,  or  to  the  two  southernmost  branches  of  Snow 
creek.  As  to  Niagara  creek,  the  criticism  of  counsel  is  entirely 
without  merit.  As  to  Snow  creek  there  is  no  allegation  in 
terms  that  plaintiff  is  the  owner  or  entitled  to  the  use  of  the 
waters  naturally  flowing  in  the  two  southernmost  branches; 
but  plaintiff's  appropriation  in  1874,  by  means  of  dams  and 
ditches  constructed  by  him  for  irrigating  purposes  upon  his 
laud,  his  continued  use  thereof  since  that  time,  except  when 
prevented  by  defendant,  and  the  necessity  of  such  use,  together 
with  ample  facts  justifying  equitable  relief,  are  fully  averred, 
and  they  are  sufficient  to  sustain  the  judgment.  The  facts 
material  to  be  alleged  were  plaintiff's  prior  appropriation  and 
defendant's  diversion.  If  plaintiff  firat  appropriated  the  waters 
in  question  for  irrigating  purposes  upon  his  land,  the  law  gave 
him  the  right  to  continue  their  exclusive  use  regardless  of  the 
pleader's  opinion  in  the  premises.  When  those  facts  were 
alleged  and  admitted  or  proven,  the  law  determined  plaintiff's 
rights  to  be  that  he  was  entitled  to  use  and  enjoy  the  waters  up 
to  the  amount  of  his  appropriation;  and  an  allegation  of  the 
conclusion  of  law  following  the  facts  alleged  would  add  noth- 
ing to  the  pleading.  Mr.  Pomeroy  says:  "  In  accordance  with 
the  principles  of  pleading  adopted  in  the  new  American  system, 
the  existence  of  a  legal  right  in  the  abstract  form  is  never 
alleged  by  the  plaintiff;  but,  instead  thereof,  the  facts  from 
which  that  right  arises  are  set  forth,  and  the  n't^ht  itself  is 
inferred  therefrom.  The  cause  of  action,  as  it  appears  in  the 
complaint  when  pro{)erly  pleaded  will,  therefore,  always  be  the 
facts  from  which  the  plaintiff's  primary  right,  and  the  defen- 
dant's corresponding  primary  duty,  have  arisen,  together  with 
facts  which  constitute  the  defendant's  delict  or  act  of  wrong." 
(Pom.  Rem.  &  Eem.  Rights,  Sec.  453.)  Again  it  is  urged  that 
'Hhe  matters  alleged  as  grounds  for  equitable  relief  in  both 
courts  are  not  sufficient  to  sustain  the  judgment  as  to  the 
equitable  i*elief  thei*ein  granted."  To  sustain  this  assertion 
counsel  for  defendant  say:  "In  neither  of  the  counts  is  there 
any  allegation  of  the  plaintiff^s  ownership  or  appropriation  of 
the  use  or  enjoyment  of  the  water,  or  any  trespass  of  the  de{^- 
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dant.     All  that  is  alleged  is  matter  tending  to  show  the  irrepar- 
able nature    of    the    defendant's    trespasses.     It  is   well    settled 
that,   in    a    complaint    for  both   legal    and   equitable  relief,    the 
statement  of  each  cause  of  action  must  be  separate  and  complete 
in  itself.     Nor  can  the    allegations  of  any  count  be  eked  out  by 
those    of    another,   unless    by   express    reference."     We   presume 
counsel's   argument    is   predicated    upon   the    theory    that    there 
are  four  causes  of  action  stated  in  the  complaint  instead  of  two, 
— two  for  judgments  at  law  and  two  for  equitable  relief, — and 
that    the  latter  must   contain  all    the    allegations   necessary    to 
sustain    the    injunction     granted,  including    those    of    plaintiff's 
ownership   or   right   of    use,    or   prior   appropriation,    and    defen- 
dant's diversion,  although    the  same  facts  are  previously  alleged 
in   stating   facts    looking  to  legal    relief;  because    it    cannot    be 
denied  that    plaintiff's    appropriation  and    defendant's   diversion 
are  plainly  and  separately  alleged  in  the  parts  of  the  complaint 
preceding  the  allegations  justifying  equitable  relief.     It  may  be 
admitted  that,  when  a  complaint  contains  more  than  one  cause 
of  action,   "each  count  must    contain  all  the  facts    necessary  to 
constitute   a  cause   of  action;    and   that    its    defects    cannot    be 
supplied   from    statements   outside   of    it,  and   not     then   if   the 
matters   omitted   relate   to   the  gravamen  of  the  action."     {Has- 
kell V.    Haskell,  54  Cal.  265;   Pom.  Rem.   &  Rem.   Rights,   Sec. 
675.)     This  complaint  fills  every  i-equirement  stated  and  follows 
approved     precedents.     Plaintiff    declares     separately    upon    two 
causes  of  action  only,  although   in  each   he  seeks  two  kinds  of 
relief,    as   he  is  permitted  to  do.     (Pom.  Rem.   <fe  Rem.   Rights, 
Sees.   78,  437,  452,   454,  575;    Bliss,    Code    PL,   Sec.    114.)     In 
each    cause  of   action  the   grounds  of  equitable  interposition   are 
stated  subsequently  to  and   distinct  from  those  upon  which  the 
judgment   at    law   is    sought,    and,    in    each,   the    portion   which 
seeks  equitable  relief  is  separated   from   the   preceding   part  by 
apt  words.     (Natoma  M.   Co,   v.   Clarkin,    14   Cal.   648.)     As    to 
each    stream,   all    the    facts    stated    as    grounds    for    legal    and 
equitable  relief  constitute  but  one  cause  of  action,  and  in  seek- 
ing the  equitable  interposition   of  the  court,   it   was  only  neces- 
sary or  proper  to  allege  other  facts  which,  in  addition  to  those 
previously  stated  as  grounds  for  a  judgment  at  law,  would  justify 
the  injunction  sought. 

3.     It  is  asserted   that  "the  judgment  rendered  by  the  court  is 
unsupported    by   the  findings,   and   the  same   are   insu^cient  to 
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sustain  the  judgment."  As  to  Niagara  creek  it  is  said  they  are 
insufficient  because  the  amount  of  water  necessary  for  the  proper 
irrigation  of  plaintiff's  land  is  not  found.  This  assertion  is  based 
upon  the  answer  to  the  seventh  issue  submitted  to  the  jury  on 
behalf  of  plaintiff  as  follows:  ^'How  much  of  the  waters  of  that 
stream  was  required  for  the  proper  irrigating  of  the  crops  gi-ow- 
ing  on  that  land  during  18751  Aiuwer.  We  do  not  know."  In 
view  of  other  findings  we  are  by  no  means  convinced  that  a 
finding  of  the  amount  of  water  required  by  plaintiff  in  1875  was 
material,  but  that  question  we  need  not  decide.  The  findings 
of  the  jury  must  be  construed  together;  and  so  treating  them 
they  show  without  substantial  contradiction  that  all  the  waters 
of  Niagara  creek,  if  properly  used,  were  necessary  to  irrigate  the 
quantity  of  land  plaintiff  had  under  cultivation  in  the  years 
1875,  1876,  1879,  and  1881.  The  jury  found  that  plaintiff's 
ditches  constructed  prior  to  and  during  the  year  1875  were  suf- 
ficient to  carry  all  the  water  of  Niagara  creek  duiing  the  iiri- 
gating  season,  that  the  entire  waters  flowed  through  said  ditches, 
and  were  used  by  plaintiff  and  his  tenants  during  that  season 
for  irrigating  the  land  described  in  complaint;  that  all  the 
waters  of  said  creek,  if  properly  used,  were  necessary  to  in-igate 
the  qitarUity  of  land  plaintiff  had  under  cultivation  in  1875,  1879, 
and  1881.  It  is  true  that,  in  answer  to  the  question  under  con- 
sideration, the  jury  said  they  did  not  know  how  much  of  the 
waters  of  this  creek  was  necessary  for  the  pro{)er  irrigation  of 
the  crops  growing  on  plaintiff's  land  in  1875,  but  they  did  know 
and  find  that  the  entire  waters  of  the  creek  were  required  to 
properly  irrigate  the  quantity  of  land  plaintiff  had  under  culti- 
vation  that  year.  Since  the  last  question  was  fully  answered, 
there  must  have  been  some  reason,  i*eal  or  imaginary,  why  they 
were  unable  to  reply  to  the  first.  It  may  have  been  because 
the  testimony  did  not  show  that  crops  were  grown  upon  the 
entire  amount  of  land  cultivated  that  year.  Crops  do  not  always 
grow,  although  the  seeds  are  planted  and  the  ground  is  watered. 
It  was  found  that  in  1875  plaintiff  and  his  tenants  irrigated 
seventy-four  and  one  half  acres  of  land  with  water  from  Niagara 
creek,  and,  as  before  stated,  that  all  the  waters  of  said  creek 
were  necessary,  in  that  year,  to  irrigate  that  amount  of  land  in  a 
proper  manner.  The  jury  may  have  said:  ''All  the  water  was 
required  to  irrigate  the  land  plaintiff  cultivated  in  1875,  but  we 
do  not  know  there  were  growing  crops  on  all  the  lapd,   or  half 
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of  it,  and  consequently  we  do  not  know  how  much  water  was 
required  to  irrigate  the  growing  crops  properly."  There  is  no 
necessary  contradiction  between  the  findings  on  this  Bubject^ 
and  there  is  no  failure  to  find  that  plaintiff  required  all  the 
waters  of  Niagara  creek  for  the  proper  irrigation  of  the  land 
cidtivated  by  him  in  1875,  1879,  and  1881.  Finally,  it  is  claimed 
that,  as  to  all  the  waters  of  Snow  creek,  the  findings  contain 
every  element  of  an  adverse  use  known  to  the  law  for  a  period 
of  more  than  eight  years,  that  is  to  say,  from  1872  to  1881,  and 
consequently  that  the  court  erred  in  granting  an  injunction  as 
to  the  waters  of  the  two  southernmost  branches  thereof.  Again 
the  findings  must  be  construed  together.  At  folio  one  hundred  et 
mq.  of  the  transcript,  the  jury  was  asked:  *'Has  the  defendant, 
since  the  year  1872,  used  the  waters  of  Snow  creek  for  the  pur- 
poses of  irrigating  continuously,  peaceably,  openly,  notoriously, 
under  claim  of  right,  and  adversely  to  plaintiff  and  all  other  per- 
sons? Answer,  Yes."  The  court  below  applied  these  findings  to 
all  the  waters  of  Snow  creek,  except  those  naturally  flowing  in  the 
two  southernmost  branches  thereof;  and  the  question  is  whether 
they  embrace,  or  were  intended  by  the  jury  to  embrace,  the 
entire  waters  of  all  the  branches  of  Snow  creek,  or  only  those 
included  by  the  court.  From  the  pleadings  and  findings  con- 
strued together,  it  is  plain  to  us  that  the  jury  did  not  intend  to 
find  that  since  1872  defendant  had  used  all  the  waters  of  Snow 
creek  in  the  manner  stated  at  folio  one  hundred,  or  had  so  used 
any  of  the  waters  naturally  flowing  in  the  two  southernmost 
branches  thereof.  Some  of  the  reasons  for  this  conclusion  will 
be  stated.  It  was  founl  that  in  1873  defendant  moved  on  to 
plaintiff's  land,  described  in  complaint,  and  erected  a  dwelling- 
house  thereon,  as  lessee  of  plaintiff;  that  defendant  commenced 
using  the  waters  of  the  two  southernmost  branches  on  the  lancU 
now  claimed  by  him  in  1876;  that  his  use  thereof  prior  to  that 
time  was  on  plaintiff's  land  described  in  the  complaint,  and  that 
in  1876  defendant  changed  the  point  of  diversion  of  the  waters 
of  Snow  creek  from  a  point  on  plaintiff's  land,  described  in 
complaint,  to  a  point  on  the  lands  now  claimed  by  defendant.  It 
seems  to  us  that,  in  the  last  finding,  the  two  southern moht 
branches  only  were  referred  to,  although  the  words,  "the 
waters  of  Snow  creek,"  were  used;  because  plaintiff  did  not 
claim  to  have  diverted,  at  any  time,  the  waters  of  any  of  the 
other   branches,    and  defendant   "commenced    using  the  waters  of 
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the  two  southernmost  branches  on  lands  now  claimed  by  him  in 
1876. 

Until  1876  defendant's  use  of  the  waters  of  the  two  southern- 
most branches  was  upon  lands  occupied  by  him  as  tenant  of 
plaintiff.  But,  say  counsel  for  apf)ellant:  ''This  fact  does  not 
imply  that  defendant  was  tenant  of  plaintiff's  water  right  also. 
A  man  may  rent  another's  land  and  trespass  upon  his 
water  right,  or  vice  versa,**  But  let  us  consider  the  fact  of 
defendant's  tenancy  in  connection  with  others.  It  is  admitted 
by  the  pleadings  that  the  two  southernmost  branches  of  Snow 
creek  flow  naturally  through  and  over  plaintiff's  land,  and  the 
jury  found  that  the  two  other  bi*anches  pass  over  defendant's 
land,  described  in  the  answer,  in  two  natural  channels.  Defend- 
ant rented  plaintiff's  land  in  1873,  but  it  is  not  found  that  he 
used  any  of  the  waters  of  Snow  creek  for  its  irrigation  in  1873, 
and  in  1874  plaintiff,  by  means  of  dams  and  ditches,  appropri- 
ated the  waters  of  the  two  southernmost  branches  running 
through  his  land.  Now,  to  say  the  least,  it  would  have  been 
an  anomalous  proceeding  on  the  part  of  plaintiff  to  lease  land 
to  defendant  that  was  valuable  with  irrigation,  but  practically 
valueless  without  it,  and  allow  him  to  continue  an  adverse  use 
of  water  diverted  from  the  natural  channels  by  plaintiff,  for  the 
sole  purpose  of  irrigating  the  leased  lands.  There  is  no  find- 
ing that  plaintiff  appropriated  all  the  waters  of  the  two  south- 
ernmost branches  in  1874,  but  the  answer  substantially  admits 
it.  The  complaint  contains  an  averment  of  such  appropriation 
and  use  by  means  of  dams  and  ditches,  and  defendant  only^ 
denies  that  plnintiff  constructed  dams  and  ditches  *  ♦  ♦  whereby 
he  diverted  all  the  waters  from  the  two  southernmost  chan- 
nels, or  that  it  was  necessary  to  use  all  the  waters  of  said  chan- 
nels, or  that  defendant  had  diverted  or  used  aU  the  waters  of 
said  channels,  thus  admitting  plaintiff's  appropriation  and  nec- 
essary use  and  his  own  diversion,  except  as  to  the  smallest  quan- 
tity flowing  in  said  channels  or  branches.  After  making 
the  admission  just  stated,  defendant  then  alleges  that  in  1871, 
by  means  of  dams  and  ditches  leading  Jro7n  the  channels  of 
Snow  creek,  he  diverted  therefrom  all  the  waters  thereof  when 
necessoflry  to  irrigate  hie  said  land,  and  that  he  diverted  said 
waters  iGor  the  purposes  of  irrigation  every  year  thereafter.  He 
does  not  allege  that,  at  any  time  prior  to  plaintiffs  admitted 
appropriation  and  use,  he  appropriated  any  of  the  waters  of  the 
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two  southernmost  branches,  which  were  the  only  ones  in 
dispute  on  the  question  of  prior  appropriation  and  use,  but  con- 
tents himself  with  the  allegation  that  he  diverted  all  the  waters 
of  Snow  creek  when  necessary  to  irrigate  his  ourn  land,  without 
alleging  that  all  of  said  waters  was  necessary,  or  that  he  used 
any  portion  thereof,  except  upon  his  own  land  described  in  the 
answer.  In  fact  he  limits  all  adverse  use  since  1871  to  his  own 
lands;  that  is  to  say,  in  his  answer,  his  claim  of  right  and  title 
by  prascription  rests  upon  a  use  of  the  waters  of  Snow  creek, — 
not  of  the  two  southernmost  branches  thereof, — upon  his  own 
lands  described  in  the  answer, — not  plaintiflTs.  But  the  jury 
found  that  he  did  not  commence  using  the  waters  of  the  two 
southernmost  branches  on  his  own  land  until  1876,  and  that  his 
prior  use  was  upon  plaintiff's  land,  undoubtedly  as  plaintiff's 
tenant.  Again,  as  to  Niagara  creek,  it  appears  iu  both  com- 
plaint and  answer  that  defendant  diverted  only  a  portion  of  its 
waters.  He  claimed  only  so  much  thereof  as  ran  through  the 
^' Mahan  ditch,"  which  was  but  a  part  of  the  creek.  But,  in 
many  instances,  the  form  of  questions  put  to  the  jury,  is  the 
same  as  that  of  those  under  consideration  in  relation  to  defend- 
ant's adverse  use  of  the  waters  of  Snow  creek.  For  instance, 
at  folio  72  is  this  question:  "When  did  Mahan  commence  run- 
ning the  looters  of  Niagara  creek  through  the  ditch  above  Jer- 
rett's  lands?  Ansvoer.  Between  April  25,  1876,  and  May  1, 
1876."  Now  the  jury  did  not  intend  to  say  that  all  the  waters 
of  that  creek  ran  through  defendants  ditch,  nor  did  the  court 
mean  to  submit  such  a  question  to  them,  because  that  was  not 
claimed  by  either  party,  and  was  not  the  fact.  And  at  folio  94 
it  is  asked:  **  Upon  what  quantity  of  land  did  the  defendant 
use  //*«  waters  of  Niagara  creek  in  1872,  if  any]  Answer.  About 
one  acre."  It  would  hardly  be  claimed  that  the  jury  inti^nded 
to  find  that  aU  the  waters  of  that  creek  were  used  on  one  acre; 
because,  as  to  that  stream,  it  is  alleged  in  the  answer  that  "  at 
all  seasons  of  the  year  it  affords  a  supply  of  water  far  beyond 
the  necessities  of  the  plaintiff  for  the  proper  iiTigalion  of  the 
lands  described  in  the  complaint,  and  that  all  of  said  waters 
cannot  be  used  profitably  or  reasonably  in  the  irrigation  of  said 
lands." 

The  court  did  not  err  in  excluding  the  two  southernmost 
branches  of  Snow  creek  from  the  findings  under  consideration; 
and  there  is  no  finding  that   defendant  used  any   of    the    waters 
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of  said  branches  continuously,  peaceably,  openly,  notoriously,  under 
claim  of  right,  and  adversely  to  plaintiff,  for  the  period  of  five  years 
before  the  commencement  of  this  action.  The  plaintiff  was  entitled 
to  his  costs.     Judgment  affirmed. 
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[No.  1247.] 
JOHN     ROSINA,    Respondent,    v.     N.     S.  TROWBRIDGE,  |  g~i06| 

Appellant. 

Action  to  enforce  Labor  Lien  on  a  Mine — Necessary  Parties 
DEFENDANT — Lboal  TiTLE— PLEADING. — Action  to  enfoFCO  a  lien  for 
labor  performed  upon  a  mine.  Defendant  was  a  partner  and  held 
the  legal  title  in  trast  for  the  benefit  of  the  firm  of  N.  S.  Trowbridge 
&  Co.  He  pleaded  this  fact  in  his  answer,  alleging  knowledge  there- 
of by  plaintiff.  Held,  that  sach  portion  of  the  answer  was  properly 
stricken  out,  the  other  members  of  the  firm  not  being  necessary — aUkough 
proper — parties  to  the  suit. 

New  Trial— Insitfficiency  of  Evidence— Statement  must  specify 
Particular  Error. — The  ground  of  insufficiency  of  the  evidence  to  jus- 
tify the  verdict  or  other  decision,  on  motion  for  a  new  trial,  will  not  be 
considered  on  appeal  unless  the  statement  specifies  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.  (Civ.  Pr.  Act. 
197.) 

Findings  reviewed — Sufficiency  of  Evidence. — The  evidence,  specified 
in  the  statement  as  insufficient,  reviewed  and  held  sufficient  to  sustain 
the  findings,  except  in  one  respect.     (See  opinion  as  to  facts. ) 

Objections  to  Evidence — Grounds  of,  must  be  stated. — The  state- 
ment shows  that  objections  were  made  to  the  admission  of  certain 
evidence,  but  fails  to  state  that  any  grounds  of  objections  were  stated. 
Held,  that  objections  thus  made  will  not  be  reviewed  in  the  appellate 
court 

AcnON  TO  ENFORCE  LaBCRER's  LiEN— EVIDENCE   AS  TO    OWNERSHIP  OF  THE 

Mine. — Plaintiff  was  asked:  *' Do  you  not  know  for  a  fact  that  the 
same  parties  who  comprised  the  firm  of  N.  S.  Trowbridge  &  Co.,  at 
the  time  you  worked,  owned  the  mine?  "  Held^  that  it  was  immaterial 
what  plaintiff  then  knew  in  regard  to  the  ownership  of  the  mine,  and 
that  ownership  in  the  other  members  of  the  firm  of  an  interest  in  the 
mine  did  not  affect  the  defendant's  liability. 
Idem — Evidence— Contract  for  Labor— Error  without  Prejudice. — 
Plaintiff  worked  on  defendant's  mine  under  a  contractor,  who  by 
written  contract  with  46fendant  was  to  pay  employees  a  certain  per 
^Uem.  Plaintiff  had  knowledge  of  such  contract,  and  worked  thereunder. 
Defendant  offered  in  evidence  the  written  contract,  which  was  excluded 
but  was  afterwards  permitted  to  give  oral  testimony  as  to  the  amount 
the  contractor  was  to  pay.  Plaintiff's  objections  to  the  oral  testi- 
mony were  sustained,  but  it  was  not  stricken  out,  and  the  jury 
found  in  accordance  with  defendant's  testimony.  Held,  that  the 
exclusion  of  the  written  contract,  although  error,  did  not  prejudice 
defendant.  ^  j 
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Idem  —  Liability  of  Owner  —  Statute  Requiring  Written  Notice 
TO  BE  Posted  —  Verbal  Notice  Insufficient.  —  Defendant  offered 
to  prove  by  two  witneases  that  they  gave  plaintiff  personal  notice 
that  neither  the  defendant  nor  N.  S.  Trowbridge  &  Co.  would  be 
responsible  for  any  indebtedness  under  the  contract.  The  statute 
provides  that  such  notice,  to  be  effective,  must  be  given  by  posting  a 
notice  in  writing,  etc.  Held^  that  the  court  did  not  err  in  excluding 
the  offered  proof  of  personal  notice.     (Leonard,  0.  J. ) 

Idem  —  Modification  of  Judgment.—  The  court,  on  motion  for  new 
trial,  stated  that  the  finding  that  plaintiff  was  ignorant  of  the  con- 
tract between  Roddick  and  Trowbridge  k  Co.,  and  did  not  work 
.  under  it,  was  wrong.  Held,  that  this  statement  was  not  a  findiD^, 
and  that  the  court  should  have  granted  a  new  trial  or  modiHed  the 
judgment  by  plaintiff's  consent.  (Judgment  modified  by  appellate 
court.) 

Idem  —  Enforcement  of  Lien  —  Defendant's  Interest  to  be  Sold. — 
Held,  upon  the  facts  of  this  case  that  the  decree  for  the  enforcement 
of  plaintiff's  lien  should  be  limited  to  a  sale  of  defendant  Trowbridge's 
interest  in  the  mine. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District^ 
Nye  County. 

The  facts  are  stated  in  the  opinion. 

David.  S,  Truman,  for  Ap{)ellant. 

I.  The  court  erred  in  striking  out  the  allegations  in  defend- 
ant's answer  as  to  the  ownership  of  the  mine.  These  averments 
constituted  matter  in  abatement  of  the  action  against  N.  S. 
Trowbridge.  (McDonald  v.  Bachua,  45  Cal.  262;  Hawes  Par. 
Sec.  103;  Gen.  Stat.  3036;  PhUl.  Mec.  L.  Sec.  394,  399.)  The 
party  seeking  a  lien  is  only  entitled  to  have  it  against  the  land 
or  premises  belonging  to  the  person  or  persons  who  caused  the 
improvements  to  be  made  thereon.  (Gren.  Stat.  3810,  3816; 
Phill.  Mec.  L.  Sec.  188.)  This  applies  to  interests  both  legal 
and  equitable.  Partnership  property  must  first  be  applied  to- 
the  payment  of  partnership  indebtedness.  By  allowing  this  plea 
in  the  answer,  the  rights  of  the  plaintiff  could  not  have  been 
prejudiced  and  the  proper  and  necessary  parties  would  have  been. 
before  the  court.  Mechanics'  lien  laws  do  not  change  the  relations 
of  parties  to  contracts.     (Phill.  Mec.  L.  Sec.  392.) 

II.  The  contract  set  forth  in  complaint  and  lien  is  special. 
(Lane  v.  McElhavy^  49  Cal.  421.)  Plaintiff  after  alleging  a  special 
contact  cannot  rely  on  an  implied  contract.  (Phill.  Mec.  L.^ 
Sees.  119,  437,  and  cases  there  cited.  Lonkey  v.  WeUs,  16  Nev. 
274.) 
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III.  In  this  case  there  has  been  no  substantial  compliance 
with  the  law,  hence  no  right  of  lien.  (Wood  v.  Wrede,  46  Cal. 
637;  Go88  v.  StrelUz,  54  Cal.  643;  Matter  v.  Falcon  M.  Co.,  18 
Nev.  212.) 

IV.  The  rulings  of  the  court  upon  the  questions  relating  to 
the  ownership  of  the  mine  were  erroneous.  If  plaintiff  knew  the 
facts  of  ownership,  it  would  disprove  the  claims  of  ownership  and 
reputed  ownership  as  set  out  in  the  lien.  A  resulting  trust  may 
be  proved  by  parol  evidence.  (I  Perry  on  Trusts,  Sec.  137; 
Strumpfler  v.  Roberts,  18  Penn.  St.  283.) 

V.  In  the  modification  of  its  former  judgment,  the  court 
held  that  the  plaintiff  performed  the  work  he  did  under  neither 
the  contract  alleged  or  proved  by  him  on  the  trial,  but  under 
the  Roddick,  Trowbridge  &  Co.  contract.  There  was  no  such 
issue  sustained  on  the  part  of  the  plaintiff  by  his  evidence  on 
the  trial;  he  had  no  such  pleading  in  the  case,  and  he  is  not 
aided  by  anything  on  the  part  of  the  defendant,  as  the  courts 
at  his  request,  excluded  all  the  evidence  regarding  this  con- 
tract. It  was  not  before  the  court,  and  instead  of  modifying 
the  judgment  the  new  trial  should  have  been  granted  of  the  entire 
cause.  The  contract  being  excluded  on  the  trial  there  was  no  issue 
on  this  contract.  The  judgment  does  not  come  within  the  issues 
made  by  the  pleadings,  and  cannot  be  sustained.  (Marshall  v. 
Golden  F.  M.  Co.  16  Nev.  174;  Swan  v.  SmUh,  13  Nev.  260> 
Morenhout  v.  Barron,  42  Cal.  605;  Devoe  v.  Devoe,  61  Cal.  644; 
Boggs  v.  Merced  M.  Co.,  14  Cal.  357.) 

VI.  The  court  did  not  restrict  the  judgment  to  the  interest  oi 
N.  S.  Trowbridge  in  the  property,  but  rendered  the  broad  judg- 
ment of  an  entire  sale  of  the  premises  and  the  appropriation  of 
all  the  funds  arising  therefrom  to  the  payment  of  plaintiff's  claim. 
I  maintain  this  cannot  be  done,  as  the  other  parties  to  the  con- 
tract, who  should  have  been  made  parties  to  this  action:  have  not 
been  brought  in,  hence  no  judgment  of  the  court  can  affect  their 
rights.  (Freem.  Judg.  Sees.  348,  356,  357;  Phill.  Mec.  L.  Sees. 
394,  397;  Gen.  Stat.  3816.) 

VII.  The  court  erred  in  refusing  to  admit  the  testimony  of 
Boddick  and  Brown  that  they  gave  plaintiff  personal  notice  that 
neither  N.  S.  Trowbridge  nor  the  partnership  would  be  responsi- 
ble for  any  indebtedness  contracted  or  accruing  for  work  done 
jinder  the  Roddick  contract,  for  on  such  proof  being  made,  by 
showing   actual   notice,   it    was   not   necessary   to   post   notice  on 
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the  mine,  as  against  this  plaintiff,  for  by  such  notice  being 
shown,  it  would  operate  as  a  waiver  of  his  lien,  if  after  having 
such  notice,  he  continued  to  work.  (Phill.  Mec.  L.  Sees.  273, 
272,  98,  118  ;  Harmon  v.  Salmon  Falls  M.  Co.,  36  Me.  447;  58  Am. 
Dec.  718.) 

Curler  d;  Bowler,  for  Respondent. 

I.  The  questions  presented  by  the  statement  show  a  sub- 
stantial compliance  with  the  statute  on  the  part  of  plaintiff.  A 
strict  observance  of  both  the  letter  and  spirit  of  the  law  was 
adhered  to.  The  questions  of  fact  were  fully  supported  by  the 
evidence  in  plaintiff's  favor. 

II.  The  court  did  not  err  in  striking  out  portions  of  defen- 
dant's answer,  as  this  did  not  in  any  manner  prejudice  the  right 
of  defendant  Trowbridge. 

The  question  of  partnership  was  not  involved  in  the  case. 

III.  Under  an  allegation  of  a  contract  to  pay  a  specified 
rate  by  compensation,  plaintiff  may  prove  a  promise  to  pay 
what  the  services  were  reasonably  worth,  or.  an  implied  promise 
to  pay  wmal  compensation.  (Abb.  Tr.  Ev.,  367;  Ruiz  v.  Noir- 
ton,  4  Cal.  355;  60  Am.  Dec.  618;  Ludlow  v.  Dole,  1  Hun.  715; 
King  V.  Brown,  2  Hill,  485;  Nones  v.  Hom&r,  2  Hilt.  116;  FeUs  v. 
Vestvali,  2  Keyes  152;  Ludlow  v.  Dole,  62  N.  Y.  617.) 

Any  variance  between  the  allegation  and  the  proof  in  respect 
of  an  agreement,  whether  express  or  implied,  may  be  con- 
sidered immaterial  and  disregarded.  (Bennett  v.  Judsan,  21 
N.  Y.  238;  Rogers  v.  Verona,  1  Bos.  417;  Gorum  v.  Carey,  1 
Abb.  Pr.  285;  Fort  v.  Gooding,  9  Barb.  371;  Morgan  v.  Mason, 
4  E.  D.  Smith,  636;  Cornell  v.  Masten,  35  Barb.  157;  Hamilton  v. 
Gridley,  64  Barb.  542;  Feeter  v.  Heath,  11  Wend.  477;  Harring- 
ton V.  Baker,  15  Gray,  538.) 

Tlie  defendant  objected  to  the  admission  of  testimony,  and 
the  objections  were  oveiTuled.  The  objections  were  properly 
overruled  as  there  was  no  ground  whatever  stated.  This  court 
cannot  review  the  ruling  under  such  circumstances.  (People  v. 
Apple,  7  Cal.  289;  Kiler  v.  Kimbal,  10  Cal.  268;  Morgentham  v. 
Harris,  12  Cal.  245;  Satterlee  v.  Bliss,  36  Cal.  489;  Otoen  v. 
Frink,  24  Cal.  171;  DreuxY.  Domec,  18  Cal.  83;  State  v.  Jones, 
7  Nev.  415;  SJiaron  v.  Minnock,  6  Nev.  382;  State  v.  Soule,  14 
Nev.  455;  Lightk  v.  Berning,  15  Nev.  389;  Larvgworthy  v.  Gold- 
man, 18  Nev.  443.) 
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Action  to  enforce  a  lien  for  labor  performed  by  plaintiff  upon 
the   "Two   G.**  mine  described   in   the   complaint.     Appeal  from 
judgment   and   order    overruling    defendant's    motion    for  a   new 
trial.     The  following  facts  are  undisputed  :     When   plaintiff  per- 
formed  the   work,  and  up  to   and    including    the    time   of   trial, 
defendant   was    the    owner   of    the  legal  title  to  the  premises   in 
question,    the   same   having  been   conveyed    to   him    by   sheriff's 
deed.     Before  plaintiff  commenced  work,  Henry  Roddick  entered 
into  a  contract  with  N.  S.  Trowbridge  &  Co.,  whereby  the  latter 
agreed  to  furnish  the  Two  G.  mine  for  the  use  of  the  former,  who 
undertook  to  extract  ores   upon   certain   agreed   terms.     Boddick 
worked  the  mine  under  the  contract.     He  had  charge  of  the  mine 
and   work;    employed    and    discharged    the   men,    including    the 
plaintiff.     Defendant   and   the   other   membei's   of    the   firm   had 
knowledge   of   the   contract,  and  of  the  work   and   improvements 
being  done  on  the  mine,  but  no  notice  was  ever  posted  as  required 
by  section  9  of  the   lien   law,    (Gen.    Stat.,   3816).     In   the  lien 
claim  filed,  and  in  the  complaint,  it  was  stated  and  alleged  that 
defendant,  N.  S.  Trowbridge,  was   the   owner,  and   that   plaintiff 
was  employed  by  Roddick   as   the   agent   of   defendant.     In   his 
answer  defendant   denied   that  he  was  owner,   or   that   Roddick 
was  his  agent,  or  the  agent  of  N.  S.  Trowbridge  k  Co,,  or  that 
plaintiff  performed  any  work  for  him  or  the  firm,  in  or  upon  said 
mine,  or  that  he  was  employed  by  eitl)^r;   but  he  admitted  that 
Roddick,  having  charge  and  contix>l  of  the  mine  under  the  agree- 
ment, employed  plaintiff  upon  cei'tain  terms  stated,  and  that  plain- 
tiff performed  the  labor  for  Roddick.     He  alleged  that  plaintiff 
was  employed  by  Roddick  to  work  for  him,  and  not  for  defendant 
or  the   firm,   and    that   plaintiff    so   understood   his    contract   of 
employment,   and    that   he    performed   his    work    knowing    that 
Roddick  was  not  the   agent  of    defendant   or   of  the    firm.      In 
addition   to  the   above,     defendant  alleges,    in   substance,  as  fol- 
lows:  That,  at  the  times  mentioned  in  the  complaint,   N.  S.  Trow- 
bridge,   Morton    C.    Fisher    and   J.   M.   English    were    partners 
carrying     on     mercantile    business    under      the    firm     name    of 
N.     S.    Trowbridge    k    Co.;    that,,  prior    to    the    execution   of 
said    contract    between    the   firm    and    Roddick,     N.    S.    Trow- 
bridge  k   Co.    purchased    said   property    at    sherifi^'s    sale,    and, 
before  plaintiff  had  concluded    his  work,   received  a  (k^    there- 
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for,  duly  executed  and  delivered  by  the  sheriff;  that  ever  sinoe 
said  time  said  firm  has  owned,  and  now  owns,  said  property; 
that  defendant  now  holds,  and  at  all  times  has  held,  the  title  to 
said  property  in  his  name,  in  trust  for  the  firm  of  N,  S.  Trow- 
bridge &  Co.,  and  that  plaintiff  knew  the  same;  that  said  prop-* 
erty  was  purchased  at  sheriff'^s  sale  with,  and  paid  for  out  of, 
the  partnership  funds  of  N.  S.  Trowbridge  ■&  Co.,  and  for  part- 
nership uses  and  purposes.  The  answer  showed  that  at  the  time 
the  lien  was  filed  the  partnership  no  longer  existed,  the  period 
during  which  it  was  to  continue  having  passed.  There  is  no 
allegation  or  proof  of  any  partnership  indebtedness. 

1.  On  motion  of  plaintiff  the  court  struck  out  the  portion, 
of  the  answer,  alleging  the  partnei-ship,  the  ownership  of  the 
mine  by  the  firm,  the  holding  of  the  title  by  defendant  in  trust 
for  the  pai-tnership,  and  the  knowledge  thereof  by  plaintiff,  on 
the  ground  that  the  same  constituted  no  defense  to  the  action. 
The  action  is  against  defendant,  one  of  the  alleged  partners, 
for  the  purpose  of  enforcing  the  lien  against  defendant's  interests 
in  the  premises  described.  True,  a  personal  judgment  against 
defendant,  in  case  of  deficiency,  was  prayed  for  in  the  com- 
plaint, and  granted  by  the  court  in  the  original  judgment;  but 
the  personal  judgment  is  not  contained  in  the  judgment  as 
modified  from  which  the  appeal  is  taken.  Would  proof  of  the 
allegations  struck  out  have  defeated  plaintiff's  action,  in  whole 
or  part,  or  did  the  expunging  of  those  allegations  deprive 
defendant  of  any  material  defense  that  he  was  entitled  to  make? 
We  shall  not  stop  to  inquire  whether  defendant,  being  in  the 
situation  stated,  is  such  a  i*epresentative  of  the  other  persons 
named,  his  former  partners,  as  that  a  decree  against  him,  and  a 
sale  thereunder,  would  be  binding  upon  them  as  well  as  him- 
self. That  question  is  not  in  the  case.  In  Gould  v.  Wise,  18 
Nev.  258,  it  was  decided  that,  under  section  9  of  the  lien  law, 
(Gen.  Stat.  3816,)  the  interests  of  owners  of  reduction  works 
may  be  subjected  to  Hen  claims  for  labor  performed  in  running 
the  works  for  a  lessee,  if,  knowing  the  labor  is  being  performed, 
the  owners  fail  to  give  the  notice  required  by  statute.  It  cannot 
be  doubted  that  according  to  the  doctrines  of  that  decision  the 
intei-ests  of  the  owner  or  owners  of  the  Two  G.  mine  were 
chargeable  with  a  lien  for  plaintiff's  labor,  for  it  is  not  pre- 
tended that  any  notice  was  posted.  It  is  equally  clear  that  the 
entire  interests  of  the  three  persons  named   were  sulbject  to  the 
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lien.     In  other  words,  it  cannot  be  doubted  that  plaintiff  might 
have  subjected  the  entire  property  to  the  influences  of  his  lien 
claim,  if  he  had  stated,  in  his  claim  filed,  that  defendant  was  the 
owner  of  the  legal  title,  but  that  he  and  the  two  other  persons 
named  were  the  owners  of  the  equitable  title;  and  had  otherwise 
complied  with  the  lien  law,  and  had  brought  bis  action  against 
the    three.     But    he    did    not    do   so.     He    stated,   in    his    lien 
claim,  that  defendant  was   the   owner,  and  reputed   owner,  and, 
in    his    complaint,   that    defendant   was    the    owner,   and    made 
such   alleged   owner  the   only   defendant,    praying    for    judgment 
directing    a    sale    of    the    premises  described,    to   the  extent   of 
defendant's  rights  therein  at  the  time  the  work  was  commenced, 
and    the    lien     filed,    in    satisfaction    of    his    claim     and    costs. 
In   discussing  the  question  before  us    we   must   consider  it   true 
that    the    property    was    held     and    owned     as     stated     in     the 
answer,  and  that  plaintiff  was  cognizant  of  the  fact.     The  record 
does  not  show  that  defendant  asked  the  court  to  make  his  formef 
partners    parties    to    the    action,    but    he    did    plead    the    facts 
stated,  and,  if  from  those  facts  they  were  necessary  parties,  they 
ought   to   have   been    brought  in.     Did    not    plaintiff   have    the 
right  to  bring  his  action  against  defendant  alone,  and  sell  his  inter- 
est in  the  property,  if  he  was  content  to  do  sol     It  is  certain  that 
his  former  partners  were  not  necessary  parties  in  order  to  pass  the 
legal  title.     {In  re  Smithy  4  Nev.  263;  97  Am.  Dec.  531;  Zay  v. 
WhiUak&Ty  44  N.  Y.  572;  JSagle  Fire  Co.  v.  Lent,  6  Paige  Ch.  637; 
Emigrcmt  etc.  Bank  v.  Goldman,  75  N.Y.  131;  Green  v.  Dixon,  9  Wis. 
537;  Pom.  Rem.  &  Hem.  Eight,  Sec.  342.)     And  all  the  authorities 
hold   that    persons    not    made    parties    are   not   affected   by  the 
judgment.     In    MiUer    v.   Faulk^   47    Mo.    264,   the    court    say: 
♦     *     *     *' But   the  plaintiffs   aver  that  the   legal  title    to    the 
premises  is  in  certain  parties  who  are  not  joined  as  defendants. 
The  title  is  held  in  trust  as  the  petition  avers,  for  the  use  and 
benefit  of  the  '  members  of  the  Presbyterian  church  of  Jefferson  City, 
Mo.'     What  effect  these  proceedings  will  have  upon  the  rights  of 
members  of  the  church  who  are  not  joined  as  defendants  it  is  not 
necessary  to  decide."     (And  see  Mississippi  Planing  M.  v.  Presby- 
terian Church,  54  Mo.  521.)     In  that  case  the  contractor  and  trus- 
tees of  the  church  were  made  defendants.     The  latter  were  alleged 
to   be   trustees  and   owners   of   the   church   building  upon  which 
plaintiff  claimed  his  lien.     The  trustees  filed  an  answer  in  which, 
after  denying  all   the   material   aUegations   in  the   petition,  they 
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averred  as  follows:  "  That  they  are  only  trustees  of  the  Presby- 
terian church,  *  »  ♦  which  taid  church  is  a  corporation^ 
by  that  name  duly  incorporated  under  the  laws  of  this  state; 
and  that  as  such  incorporation  it  held  the  legal  and  equitable 
interest  in  the  lot  and  building  described  in  the  petition;  and 
that  said  defendants  are  only  the  trustees  of  said  church  and 
corporation,  and  have  no  title  or  interest  in  the  said  premises 
as  such  trustees.  The  defendants  further  aver  that  said  church, 
so  incorporated  as  aforesaid,  has  an  equitable  interest  in 
said  lot  and  premises,  *  *  *  and  which  it  sought  to  be 
charged  with  said  lien;  and  that  the  plaintiff  had  knowledge  of 
said  equitable  interest  at  the  date  of  its  alleged  contract  with 
said  Faulk,  and  of  the  filing  of  its  supposed  lien;  and  that  said 
church  and  corporation  is  not  made  a  party  defendant  to  this 
action;  wherefore  it  is  averred  that  said  church  .  or  corporation 
cannot  be  made  liable  under  a  judgment  obtained  in  this  form; 
and  that  these  are  not  proper  parties  defendants  to  the  record; 
and  that  said  suit  should  be  dismissed;"  etc.  Said  the  court:  ''It 
is  further  insisted  by  the  defendants  in  this  case  that  the  evidence 
of  the  witnesses  shows  that  the  Presbyterian  church  is  a  corpo- 
ration, and  should  have  been  made  a  party  to  the  suit,  as  it  had 
an  equitable  interest  in  the  property  to  be  affected.  *  »  ♦ 
The  defendants  sued  were  the  persons  who  made  the  contract 
for  the  building,  and  who  held  the  legal  estate  in  the  premises 
to  be  charged.  They  being  proper  parties,  if  other  parties  in 
interest  were  not  also  made  parties,  that  fact  would  not  defeat 
the  action.  The  only  effect  that  could  result  would  be  that  the 
judgment  in  the  case  might  not,  and  in  some  cases  would  not, 
affect  the  interests  of  those  who  were  not  made  parties." 

Our  lien  law  makes  no  provision  concerning  parties.  It  only 
provides  that  ''said  liens  may  be  enforced  by  an  action  in  any 
court  of  competent  jurisdiction  on  setting  out  in  the  complaint 
the  particulars  of  the  demand,  with  a  description  of  the  prem- 
ises to  be  charged  with  the  lien; "  but  the  provisions  of  tha  civil 
practice  act  are  applicable  to  actions  of  this  kind,  as  they  are 
in  cases  for  the  foreclosure  of  mortgages.  A  mechanic's  lien  is 
a  charge  on  real  estate,  created  by  law,  in  the  nature  of  a  mort- 
gage, to  secure  the  payment  of  money  due  for  work  done 
thereon,  or  materials  furnished  therefor.  {Otis  v.  City  of  Boston^ 
12  Cush.  44.)  The  foreclosure  of  a  mechanic's  lien  is  subject 
to  the  same  rules  as  foreclosure  of  a  mortgage,  as  respects  par- 
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ties.  (Whitney  v.  Higgins,  10  CaL  547;  70  Am.  Dec.  748.)  In  his 
work  on  Kemedies,  etc.,  Mr.  Pomeroy  says,  at  section  329:  *'  In  all 
equitable  actions  a  broad  and  most  important  distinction  must  be 
made  between  two  classes  of  parties  defendant,  namely,  (1)  those 
who  are  'necessary,'  and  (2)  those  who  are  'proper.'  Neces- 
sary parties,  when  the  term  is  accurately  used,  are  those 
without  whom  no  decree  at  all  can  be  effectively  made  de- 
termining the  principal  issues  in  the  cause.  Proper  j^arties 
are  those  without  whom  a  substantial  decree  may  be  made,  but 
not  a  decree '  which  shall  completely  settle  all  the  questions 
which  may  be  involved  in  the  controversy,  and  conclude  the 
rights  of  all  the  persons  who  have  any  interest  in  the  subject- 
matter  of  the  litigation.  Confusion  has  frequently  [arisen  from 
a  neglect  by  text  writers,  and  even  judges,  to  observe  this  plain 
distinction.  Parties  are  sometimes  spoken  of  as  necessary  when 
they  are  merely  proper.  *  ♦  *  In  an  action  to  foreclose  a 
mortgage,  the  owner  of  the  land  covered  by  it  is  a  necessary 
defendant,  because  without  his  presence  no  decree  can  be  made 
for  the  sale  of  the  land, — in  other  words,  no  effective  decree  at 
all, — and  the  suit  would  be  an  empty  show  of  litigation.  The 
holders  of  subsequent  mortgages,  judgments,  and  other  liens 
upon  the  same  land  are  not  necessary  parties  in  order  to  the  ren- 
dition of  an  effective  judgment,  because  the  land  can  be  sold 
without  their  presence,  and  without  cutting  off  their  liens.  If, 
however,  the  plaintiff  desires  to  settle  all  the  questions  involved, 
in  one  controversy,  and  to  determine  the  rights  of  all  the  persons 
who  have  any  interest  in  the  land,  he  must  bring  in  all  these 
holders  of  subsequent  liens,  so  that  a  judgment  may  be  given 
which  shall  foreclose  their  rights.  To  accomplish  this  end  these 
persons  must  be  made  defendants,  and  in  this  respect  they  are 
necessary  parties,  that  is,  necessary  in  order  to  attain  the  partic- 
ular result  desired.  They  are  not,  however,  necessary  to  the 
decision  of  the  main  issues  involved  in  the  suit,  and  to  the  grant- 
ing of  a  decree.  *  *  *  x  practical  test  will  at  once  fix  the 
class  into  which  any  given  person  interested  in  an  equitable 
litigation  must  fall.  If  the  person  is  a  necessary  defendant,  a 
demurrer  for  defect  of  parties  on  account  of  his  non-joinder 
will  be  sustained;  and  conversely,  if  the  demurrer  will  be 
sustained,  the  person  is  a  necessary  party.  If  the  given  per- 
son is  merely  a  proper  party,  such  a  demurrer  will  hot  be  sus- 
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tained  on  account  of  his  non-joiuder,  although  the  court  may, 
undoubtedly,  in  the  exercise  of  its  discretion,  oixler  him  to  be 
brought  in."  In  £s  Smith,  4  Nev.  258,  97  Am.  Dec.  531,  it  is 
said:  ''It  is  not,  we  think,  questioned  but  that  a  title  to  real  estate 
derived  from  a  sale  under  a  decree  of  a  competent  court  having 
jurisdiction  over  the  subject-matter  and  the  parties  before  it  is  good, 
provided  any  of  the  parties  before  the  court  when  the  decree  was 
made  had  the  title.  *  ♦  »  If  the  owner  of  the  legal  title  is  ia 
court,  we  apprehend  the  title  will  pass  under  a  decree  and  sale, 
although  all  the  proper  parties  to  a  suit  in  equity  may  not  be  in 
court."  And  on  reheai-ing  the  court  said:  "  In  our  former  opinion 
we  held,  in  effect,  that  in  the  proceedings  of  Green  v.  Chedic  and 
MUnBy  he  had  made  all  the  parties  defendants  whom  it  was  neces- 
sary to  make  such  in  order  to  pass  the  legal  title,  but  he  had  not 
all  the  proper  parties  before  the  court;  consequently  the  sale  and 
passage  of  the  title  did  not  divest  Curry's  lien.  *  *  ♦ 
Under  this  rule,  then,  Green  had  the  right  to  foreclose,  making 
only  Chedic  and  Milne  parties.  Under  such  proceedings  he 
could  divest  them  oS  their  legal  title,  and  vest  the  same  in  him- 
self  or  any  other  person  who  might  purchase  it  at  the  sale, 
under  the  decree."  (See,  also.  Pom.  Rem.  k  Rem.  Rights,  Sec. 
336;  Douglass  Y,  Bishop,  27  Iowa,  216.)  There  are  many  cases 
wherein  it  was  held  that  the  cestui  que  trust  should  have  been 
made  defendant  in  suits  for  the  foreclosure  of  mortgages  and 
mechanics'  liens,  and  wherein  the  judgments  were  reversed 
because  he  was  not  made  so ;  but  in  all  such  we  think  it  will 
appear,  either  that,  in  whole  or  part,  it  was  the  object  or  result 
of  the  suit,  or  both,  to  conclude  by  judicial  decree  the  cestui 
que  trust,  without  giving  him  his  day  in  court.  That  is  not  the 
case  here,  because,  as  before  stated,  this  suit  was  brought  for 
the  purpose  of  enforcing  the  lien  against  defendant's  interest 
only.  The  decree  cannot,  and  will  not  be  allowed  to,  affect  the 
rights  of  his  former  partners,  if  any  they  have.  McDonald  v. 
Backus,  45  Cal.  265,  is  cited  by  counsel  for  defendant  in  sup- 
port of  his  claim  of  error  in  this  connection.  Backus  was  the 
person  for  whom  the  house  charged  with  the  lien  was  built^ 
and  Froment  k  Co.,  a  partnership  composed  of  Froment, 
Veuve,  and  Swain,  were  the  contractors  who  employed  McDonald, 
the  plaintiff,  to  do  the  work  for  which  the  lien  was  claimed. 
The  contractors  were  personally  liable  to  McDonald.  The  iifth 
subdivision  of  section  10  of   the   lien    law   then   in  force  (Stat. 
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1867-8,  592)  provided  that,  "in  all  suits  to  enforce  aiiy  lien 
created  by  this  act,  all  persons  personally  liable,  and  all  lien- 
holders  whose  claims  have  been  filed  for  record  under  the  pro- 
visiouH  of-  section  five  of  this  act  ♦  ♦  ♦  shall  be  made 
parties."  Plaintiff  was  employed  by  Swain,  one  of  the  partners; 
but,  since  his  act  of  employment  of  McDonald  bound  his 
oo-partners  as  well  as  himself,  the  court  held  that  under  the 
statute  there  was  a  non-joinder  of  necessary  parties  defendant. 
That  decision  is  undoubtedly  correct  under  the  mandatory 
statute  referred  to,  but  it  is  not  applicable  to  this  case,  under 
our  statute. 

Our  opinion  is  that  defendant's  former  partners  were  not 
necessary  parties  defendant  in  this  action  to  enforce  plaintiffs 
lien  against  defendant's  intei'est,  and  that  proof  that  other  per- 
sons were  equitable  owners  would  not  have  defeated  the  action. 
I>efendant  was  the  ''owner"  of  the  entire  legal  title,  and  the 
**  owner,"  in  law  and  equity,  to  the  extent  of  his  intei'est  in  the 
partnership;  and  plaintiff  had  the  right  to  enforce  his  claim 
against  such  interest  if  he  was  satisfied  to  do  so.  {Garrett  v. 
Steveruion,  3  Oilman,  28' >;  Miller  v.  Faulk,  47  Mo.  264;  Mississippi. 
Planing  Mill  v.  Presbyterian  Church,  54  Mo.  625;  Spare  v.  Wfik, 
15  Phila.  263;  Smith  v.  Johnson,  2  McArthur,  483;  Sill^s  Appeal, 
1  Grant's  Cas.  235;  Anderson  v.  DUlaye,  47  N.  Y.  678;  Jones  y. 
Shawhan,  4  Watts  k  S.  262;  Cliamhers  v.  Benoist,  25  Mo.  App. 
523;  Phil.  Mech.  Liens,  Sec.  81.)  Although  we  think  it  would 
have  been  better  practice  to  have  made  the  other  persons  alleged 
to  have  been  partners  parties  defendant,  we  are  unable  to  see  that 
defendant  was  deprived  of  any  material  defense  by  the  action  of 
the  court  in  this  connection,  and  consequently  we  must  hold  that 
the  court  did  not  err  in  striking  out  the  portion  of  the  answer  under 
consideration. 

2.  The  statute  provides  that  when  the  notice  designates,  as 
the  ground  upon  which  the  motion  for  a  new  trial  will  be  made, 
insufficiency  of  the  evidence  to  justify  the  verdict  or  other  deci- 
sion, the  statement  shall  specify  the  particulai*s  in  which  such 
evidence  is  alleged  to  be  insufficient,  and  that  if  no  such  specifi- 
Cfition  be  made,  the  statement  shall  be  disregarded.  (Civil  Pr. 
Act,  Sec.  197.)  The  authoiities  are  uniform  to  the  effect  that, 
under  this  statute,  the  statement  must  particularly  specify  the 
errors  relied  on,  and  wherein  the  evidence  is  insufficient, 
and    that    only    the    {K)ints    so    specified    can   be  considered   on 
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appeal.  Outside  of  the  authorities  this  must  be  as  stated, 
because  the  statute  also  provides  that  "the  statement  shall 
contain  so  mttch  of  the  evidence,  or  reference  thereto,  as 
may  be  necessary  to  explain  the  particular  points  thus  speci- 
fied, and  no  more."  This  is  so  even  though  the  statement 
contains  all  the  evidence,*  as  in  this  case.  (Brutnagim  v.  Brad- 
Hhaw,  39  Cal.  33.)  It  is  so,  too,  where  there  are  no  express 
findings,  and  findings  necessary  to  support  the  judgment  are  to 
be  implied.  {Uixon  v.  Brodie,  45  Cal.  277;  McJion  v.  Scm  Rafael 
Turnpike  Road  Co.y  49  Cal.  272.  And  see  More  v.  Zo«,  13  Nev. 
381.)  "It  must  be  presumed  that  the  verdict  or  decision  is  sus- 
tained by  the  evidence  in  ail  respects,  except  in  those  particulars  in 
which  the  statement  specifies  the  evidence  to  be  insufficient.  For 
these  reasons  we  can  only  consider  the  particulars  thus  specified.*' 
(Hidden  v.  Jordan,  28  Cal.  313;  Hayne,  K  T.  &  App.,  Sec.  151.) 
The  only  specifications  of  insufficiency  in  this  case  are  as  fol- 
lows: "The  defendant  ♦  ♦  ♦  specifies  the  following  par- 
ticulars in  which  the  evidence  is  insufficient  to  support  the  find- 
ings of  the  jury  adopted  by  the  court,  and  the  findings  and 
decisions  of  the  court  made  in  addition  thereto:  First,  Find- 
ing number  one  (of  the  jury)  and  two  (of  the  court)  are  incon- 
sistent and  contradictory  in  themselves,  and  cannot  be  sus- 
tained in  this,  to  wit:  (1)  They  find  that  H.  Roddick  and  N.  S. 
Trowbridge  &  Go.  entered  into  a  contract,  with  the  terms  thereof 
as  tastitied  to  by  N.  S.  Trowbridge,  and  contained  in  the  evidence 
set  forth  above;  and  they  further  find  (No.  2)  that  at  the  dates 
above  mentioned  one  Henry  Roddick  was  the  agent  of  the  defend- 
ant in  the  management  of  said  mine;  (2)  the  evidence  undis- 
puted shows  that  H.  Roddick  pei*formed  all  the  work  he  did  in 
the  mine,  under  the  contract;  (3)  the  uncontradicted  evidence 
shows  that  H.  Roddick  never  had  any  authority  from  Trow- 
bridge or  the  firm  to  employ  the  plaintiff  to  work  for  him  or 
them,  or  on  his  or  their  behalf.  Second,  Findings  number 
two  and  three  of  the  jury  are  not  supported  by  the  evidence, 
and  are  against  law,  for  the  preponderance  of  testimony  shows 
that  the  plaintiflT  had  knowledge  of  the  contract  between  Rod- 
dick and  Trowbridge  &  Co.,  and  is  bound  by  the  terms  thereof, 
and  not  within  the  issues  made  by  the  pleadings."  The  only 
findings  embodied  in  the  statement  are  the  three  special  find- 
ings of  fact  found  by  the  jury  and  adopted  by  the  court,  in 
substance    as    follows:     "First,    (requested    by    plaintiC)       That 
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defendant  was  indebted  to  plaintiff,  as  a  balance  due  for  said 
work,  two  hundred,  fifty -six,  28-100  dollars.  Second,  (requested 
by  defendant.)  That  N.  S.  Trowbi-idge  &  Co.  made  and 
entered  into  a  contract  with  Roddick,  with  terms  as  testified  by 
defendant.  Third,  That  plaintiff  was  not  informed  of  such 
contract,  and  that  he  did  not  work  thereunder  in  the  Two  G. 
mine."  There  are  in  the  transcript  what  purport  to  be  other 
findings  and  conclusions  of  law  by  the  court,  but  they  are  not 
embodied  in  the  statement  on  motion  for  new  trial,  and  cannot 
therefore,  be  considered  on  appeal.  (Aeabitt  v.  Chisholm^  16 
Nev.  39;  Simpson  v.  Ogg,  18  Nev.  28.)  Nor  does  the  fact  that 
they  were  referred  to  and  used  on  the  hearing  of  the  motion 
for  new  trial  change  the  rule.  {Boyd  v.  Anderson,  18  Nev.  348.) 
Sut,  in  the  absence  of  express  findings,  we  must  presume 
that  there  were  such  implied  findings  as  are  necessary  to  support 
the  judgment.  (More  v.  Lott,  13  Nev.  380;  Hayne,  New  Trials 
«fe  App.,  Sec.  339.) 

Referring  now  to  the  first  specification  of  insufficiency  of 
evidence,  and  admitting,  for  the  sake  of  the  argument,  that  in 
order  to  sustain  the  decision  the  court  must  have  found  as  a 
£act  that  "Henry  Roddick  was  the  agent  of  defendant  in  the 
management  of  the  mine,"  still  the  two  findings  are  not  incon- 
sistent or  contradictoiy.  The  facts  stated  in  both  findings  are 
{I)  that  Roddick  and  Trowbridge  &  Co.  entered  into  the  con- 
tract testified  to  by  defendant,  that  is  to  say,  Roddick  agreed, 
upon  certain  terms,  to  take  out  ore,  and  deliver  it  to  Trow- 
bridge &  Co.;  and  (2)  that,  while  so  engaged,  he  was  agent  of 
defendant  in  the  management  of  the  Two  G.  mine.  It  is  not 
denied  that  the  first  finding  referred  to  is  correct.  It  is  what 
defendant  sought  to  establish.  But  the  claim  is  that  the  second 
one  is  not  correct,  and  is  inconsistent  with  the  first.  The  first 
is  the  result  of  undisputed  testimony  without  reference  to  the 
statute;  and  the  second  results  from  the  fact,  also  undisputed, 
that  plaintiff  performed  his  labor  at  the  instance,  and  un- 
der the  employment  of  Roddick,  who  had  charge  and  con- 
trol of  the  mine,  and  whom,  for  that  reason,  section  1  of  the 
statute  made  the  owner's  agent.  Roddick  did  perform  all  his 
work  under  the  contract,  but,  so  far  as  plaintiff  is  concerned 
in  the  matter  of  the  lien,  he  was  the  agent  of  any  and  all 
owners  of  the  mine.  Roddick  did  not  have  authority  to 
employ   plaintiff    for    Trowbridge    &   Co.    directly;    but>  he    had 
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power  to  complete  the  employment  for  himself;  and  thereby 
bind  the  interest  of  all  owners  and  claimants  if  they  did  not 
post  the  notice  provided  by  section  9  of  the  lien  law. 

Finding  No.  2  of  the  jury  is  supported  by  uncontradicted 
evidence.  As  to  No.  3  there  was  a  conflict.  But  on  the  hearing 
of  the  motion  for  a  new  trial  the  court  was  of  the  opinion  that 
that  finding  was  wrong;  that  plaintiff  was  informed  of  the 
contract,  and  that  he  did  perform  his  work  thereunder.  To 
correct  the  result  of  the  error  the  court  proposed  to  grant  a 
new  trial,  unless  plaintiff  consented  to  a  modification  of  the 
judgment  so  as  to  allow  him  three  dollars  a  day,  that  being  the 
amount  plaintiff*  was  entitled  to  receive  according  to  the  court's 
construction  of  the  Roddick,  contract.  Plaintiff  consented  to 
this  modification  and  to  the  striking  out  of  the  personal  judg- 
ment against  defendant,  in  case  of  deficiency,  and  thereupon  a 
new  trial  was  denied.  It  is  claimed  that  the  judgment  as 
modified  is  not  correct,  that  plaintiff  was  entitled  to  receive 
only  two  dollars  and  seventy-nine  cents  a  day.  We  think  this 
▼iew  is  correct,  and  will  dispose  of  the  matter  further  on. 

Our  conclusion  is  that  none  of  the  assignments  of  error  on 
the  ground  of  insufficiency  of  evidence,  etc.,  are  well  taken, 
except  as  to  No.  3,  and  it  follows  that  we  must  presume  in  all 
other  respects  there  was  sufficient  evidence  to  support  all  find- 
ings that,  under  the  pleadings,  must  be  implied  in  order  to 
support  the  decision. 

3.  It  is  next  urged  that,  for  certain  reasons  given,  the  court 
erred  in  permitting  plaintiff  to  testify  as  to  the  value  of  hia 
services.  The  statement  contains  the  following  record:  ^*  Ques- 
tion, What  was  the  work  reasonably  worth  1  Objected  to  by 
defendant.  Overruled  and  excepted  to."  The  statement  also  shows 
that  the  grounds  of  all  the  exceptions  of  the  defendant  taken  upon 
the  trial  are  contained  in  the  assignment  of  errors  herein."  It  is 
by  no  means  certain  that  an  objection  to  this  question  should  have 
been  sustained,  even  though  it  had  been  properly  taken,  [Parker  v. 
Savage  Mining  Co.,  61  Gal.  348;  Wilkins  v.  Stidger,  22  Oal. 
236;  83  Am.  Dec.  64;  Abadie  v.  Carrillo,  32  Cal.  175; 
De  la  Guerra  v.  Newhall,  55  Cal.  22;  Sussdorff'  v.  Schmidf,  55 
N.  Y.  324;  Abb.  Tr.  Ev.  367;)  but  this  question  we  do  not 
decide.  So  far  as  the  record  shows,  there  was  an  objection, 
but  no  ground  of  objection  was  stated,  and  an  exception  was 
taken    to    the    ruling    admitting    the    evidence.     The  statement 
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informs  us  of  the  grounds  of  exception  only.  We  must  pre- 
sume, then,  that  no  grounds  of  objection  were  stated.  That 
objections  thus  made  will  not  be  reviewed  on  appeal  has  been 
established  by  a  series  of  uniform  adjudications  of  this  and 
other  courts.  The  same  facts  appear  in  relation  to  the  testi- 
mony of  other  witnesses  upon  the  question  of  the  value  of 
plaintiff's  services,  and  the  admission  in  evidence  of  plaintiff's 
notice  of  lien,  and  the  same  result  follows. 

4.  The  court  did  not  err  in  striking  out  the  following  ques- 
tion asked  plaintiff  on  cross-examination,  together  with  his 
answer  thereto.  ''Do  you  not  know  for  a  fact  that  the  same 
parties  who  comprised  the  firm  of  N.  S.  Trowbridge  &  Co.,  at 
the  time  you  worked,  owned  the  Two  G.  mine  1  Yes."  In  the 
first  place  it  was  immaterial  that  plaintiff  then  knew  the  fact 
to  be  as  stated.  That  would  not  have  tended  to  show  that  he 
knew  it  when  he  did  the  work,  when  he  filed  his  claim  of 
lien;  or  when  he  brought  suit.  But  if  our  conclusions  are  cor- 
rect in  relation  to  the  court's  order  striking  out  a  portion  of  the 
answer,  it  must  follow  that  it  was  not  error  to  strike  out  thia 
question  and  answer  also,  or  to  refuse  to  allow  defendant  to 
answer  the  question,  "  Who  are  the  owners  of  the  Two  G. 
jnine  1 " 

5.  In  view  of  the  order  we  shall  make  touching  the  amount 
due  plaintiff,  and  for  which  he  may  have  a  lien  against  defend- 
ant's interest,  it  is  unnecessary  to  consider  the  errors  of  law 
specified  in  defendant's  sixth  assignment. 

6.  Defendant  offered  in  evidence  the  written  contract  be- 
tween N.  S.  Trowbridge  &  Co.  and  Roddick  referred  to  above, 
but  the  court  refused  to  admit  it.  In  view  of  the  allegations  in 
defendant's  amended  answer,  and  of  his  claim  that  plaintiff's 
per  diem  was  to  be  governed  by  that  contract,  we  think  the 
court  erred.  But  the  record  shows  that  subsequently,  without 
objection  at  the  time,  defendant  testified  to  the  terms  of  the 
contract, — the  same  as  those  set  forth  in  the  written  contract, — 
that  thereupon  plaintiff  objected  to  this  testimony,  and  the 
objection  was  sustained.  But  there  was  no  motion  made  to 
strike  out  the  oral  testimony  of  the  terms  of  the  written  contract, 
nor  was  it  stricken  out.  The  record  also  shows  that  one  of  the 
questions  submitted  to  the  jury  was,  "  Did  N.  S.  Trowbridge  & 
Co.  make  and  enter  into  a  contract  with  one  Henry  B.oddick 
with  the  terms  as  testified  by  the  defendant,  N.  S.  Ti?owbridge1 
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Yes."  Thus  it  is  shown  that  the  oral  testimony  of  defendant 
was  considered  by  the  jury,  that  they  found  in  favor  of  defend- 
ant upon  the  question,  and  that  the  court  adopted  the  finding 
of  the  jury.  The  defendant  could  not  have  been  injured  by  the 
rejection  of  the  written  contract.  (Richardson  v.  ffoole,  13 
Nev.  493;  Bear  R  Mining  Go,  v.  Bol^s,  24  Cal.  363;  Hayne,  N. 
T.  &  App.  Sec.  103.) 

7.  The  court  did  not  err  in  refusing  to  permit  Roddick  and 
Brown  to  testify  to  the  effect  that  they  gave  plaintiff  personal 
notice  that  neither  defendant  nor  N.  S.  Trowbridge  &  Co. 
would  be  responsible  for  any  indebtedness  contracted  or 
accruing  for  work  done  under  the  Roddick  contract.  It  is  said 
if  such  notice  was  given  it  was  not  necessary  to  post  written 
notice  on  the  mine,  as  required  by  section  nine  of  the  lien  law, 
and  that,  if  plaintiff  continued  work  after  receiving  personal 
notice,  he  waived  his  lien.  We  do  not  think  so.  The  statute 
declares  that  the  interest  of  every  owner  or  claimant  shall  be 
subjected  to  any  lien  filed  in  accordance  with  its  provisions,  unless 
such  owner  or  claimant,  after  obtaining  knowledge,  etc.,  shall, 
within  a  certain  time,  post  a  certain  notice  in  a  place  specified. 
The  legislature  has  seen  fit  to  limit  persons  owning  or  claiming 
any  interest  in  property  mentioned  in  section  nine,  to  one 
method  of  giving  notice  if  they  wish  to  escape  the  effect  of  liens. 
We  cannot  supply  others.  This  question  has  been  decided 
in  many  cases,  and  so  far  as  we  know,  against  the  views 
of  counsel  for  defendant.  (Gay  v.  Herveyy  41  N.  J.  Law, 
4:^;  Shaw  v.  Thompson,  105  Mass.  350;  Moore  v.  Jackson^  49  Cal. 
109;  Thompson  v.  Shepard,  85  Ind,  356;  Gould  r.  Wise,  18  Nev. 
2)3;  Nellis  v.  Bellinger^  6  Hun,  560. 

8.  Acting  in  accordance  with  the  provisions  of  section  1 98  of 
the  practice  act,  which  requires  the  court  or  judge  f;ranting  or 
refusing  a  new  trial  to  state  in  writing,  generally,  the  grounds 
upon  which  the  new  trial  is  refused  or  granted,  the  court  stated 
as  follows:  '^I  think,  as  a  matter  of  law  and  fact,  plaintiff  knew 
of  the  contract  between  N.  S.  Trowbridge  <k  Co.  and  H.  Rod- 
dick, and  performed  the  work  herein  under  such  contract,  and 
thereby  became  entitled  to  his  lien  for  such  labor  rendered,  as 
was  proven  in  this  cause,  to  wit,  one  hundred  and  thirty-one  and 
one  half  days  at  three  dollars  per  day,  the  same  being  the 
amount  that  N.  S.  Trowbridge  &  Co.  were  to  pay  the  employes 
of  H.  Roddick  who   worked   and    performed    labor  in  extracting 
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ore  from  the  Two  G.  mine."  This  opinion,  or  these  reasons, 
given  by  the  court,  are  in  no  sense  findings.  The  court  had  no 
power  at  that  time  to  change  its  findings.  But  it  had  the  right, 
and  such  was  its  duty,  to  grant  a  new  trial  for  any  material  error 
committed  at  the  trial,  or,  by  plaintiff's  consent,  to  modify  the 
judgment  so  as  to  remove  all  possible  injurious  effects  of  the 
error.  {Hawkins  v.  Reicherty  28  Gal.  538;  Dickey  v.  Dams,  39 
CaL  569;  Carpentier  v.  Gardn&r,  29  Gal.  164;  FhiUpotts  v.  Blasdel, 
8  Nev.  76.) 

The  court  undertook  to  modify  the  judgment  as  to  the  amount 
plaintiff  was  entitled  to  receive  according  to  the  terms  of  the 
Hoddick  contract,  but  it  did  so  in  part  only.  According  to  that, 
and  the  uncontradicted  testimony  as  to  the  amount  and  value  of 
the  ore  taken  out  by  Hoddick,  plaintiff  was  entitled  to  receive 
only  two  dollars  and  seventy-nine  cents  per  day.  The  court 
reduced  the  judgment  from  two  hundred  and  fifty-six  dollars 
and  twenty-eight  cents  to  one  hundred  and  ninety  dollars  and 
eighty-eight  cents,  when,  from  the  court's  view  of  the  facts,  it 
should  have  been  reduced  to  one  hundred  and  fifty-six  dollars 
and  twenty-eight  cents. 

9.  It  is  urged  that  the  court,  in  its  decree,  should  have  lim- 
ited plaintiff's  lien  to  defendant's  interest  in  the  property,  and 
that  only  such  .interest  should  have  been  ordered  sold  to  satisfy 
the  Judgment.  It  is  certain  that  plaintiff  is  not  entitled  to  a 
sale  of  anything  beyond  defendant's  interest  in  the  property 
described.  It  does  not  seem  that,  under  the  statute,  (Gen.  Stat. 
3253,  3882,)  any  interests  other  than  defendant's  can  be  sold,  or 
that  the  purchaser  can  acquire  anything  beyond  the  "right, 
title,  interest,  and  claim "  of  the  judgment  debtor,  (McCormack 
V.  Phillips,  4  Dak.,  34  N.  W.  Rep.  60;)  but  it  is  best  to  remove  all 
doubts  in  the  premises. 

It  is  ordered  that  plaintiff  have  fifteen  days  within  which  to 
file,  in  the  court  below,  consent  in  writing,  to  a  modification  of 
the  judgment  appealed  from,  as  hereinbefore  expressed;  and, 
upon  such  consent  being  filed,  the  court  below  is  directed  to 
modify  the  judgment  accordingly,  and,  also,  in  the  decree  and 
order  of  sale  to  limit  the  property  to  be  sold  to  the  right,  title, 
interest,  and  claim  of  defendant,  N.  S.  Trowbridge;  but,  in 
default  of  filing  such  consent,  that  the  judgment  of  the  court 
below,  and   the  order  denying  a  new  trial,  be   reversed,   and  a 
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new  trial  granted,  defendant  to  recover  his  costs  in  either  event. 

Hawlbt,  J.     I  concur  in  the  judgment. 

Belknap,  J.  I  concur  in  the  opinion,  except  the  portions 
relating  to  the  question  of  sufficiency  of  the  notice  to  remove 
the  property  from  the  operation  of  the  lien  law.  This  question 
I  do  not  consider  presented,  and  upon  it  express  no  opinion. 


[No.  1275.] 


81  m    THE  STATE  OF    NEVADA,   Respondent,   v,    GEORGE    C. 

[  17*  600 

|28»io(»|  CAMPBELL,   Appellant. 

Bill  of  Exgeptions  —  Settlement  and  Signing  —  What  is  Suffi* 
oiENT. — ^Where  the  record  on  appeal  does  not  show  a  settlement  of 
the  bill  of  exceptions,  such  fact  will  be  presumed  from  the  signature  of 
the  trial  judge  thereto  attached. 

Idem — Evidenob — When  sufficiency  of,  will  not  be  reviewed.— An 
objection,  on  appeal,  from  a  conviction  for  rape,  that  the  verdict  war 
against  the  evidence,  cannot  be  considered  where  the  bill  of  exceptions 
does  not  purport  to  contain  all  of  the  evidence  submitted. 

Rape  —  Evidence  —  Character  of  Prosecutrix. —  On  a  trial  f.T  rape, 
the  court  properly  excluded  evidenca  as  to  particular  instances  of 
unchastity  on  the  part  of  the  prosecutrix,  not  connected  with  the  case  on 
trial. 

Idem  —  Credibility  of  Witness. —  A  witness  testifyiijg  to  the  general 
reputation  of  the  prosecutrix  may,  upon  cross-examination,  have  his 
attention  directed  to  particular  acts  of  unchastity  for  the  pnrpoae  of 
ascertaining  the  weight  to  be  attached  to  his  testimony. 

Ibem— Statements  of  Prosecutrix.— On  a  trial  for  rape,  it  is  error  to  admit 
evidence  of  the  statements  made  by  prosecutrix  at  the  time  of  making 
complaint,  her  testimony  not  being  attacked. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Ormsby 
County. 

HiCHABD  HiSTNO,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

T,  D.  Edwards y  J,  R,  Judge  and  H,  F.  Bartine,  for  Appellant 

^  I.  The  court  erred  in  sustaining  objections  to  the  questions 
propounded  to  the  prosecutrix  relative  to  her  previous  acts  of 
unchastity  with  other  persons.  The  questions  were  proper  aa 
reflecting     upon     her    consent.       Proof     of     actual    lewdness    ia 

Digitized  by  LjOOQ IC 


Jan.  1888.]  State  v.  Campbell.  123 

Argument  for  Appellant. 

better  and  more  satisfactory  evidence  than  proof  of  general  reputa- 
tion. {Benstine  v.  StaU,  2  Lea,  168;  31  Am.  Jlep.  b^Z,  State  y, 
Murray,  63  N.  C.  31;  State  v.  Joknsmt,  28  Vt.  512;  State  v.  Reed, 
39  Vt.  417;  94  Am.  Dec.  337;  People  v.  Abbott,  19  Wend.  194; 
People  V.  Benson,  6  Cal.  222;  65  Am.  Dec.  506;  Brennan  v.  People, 
7  Hun.  173;  Strang  v.  People,  24  Mich.  1;  State  v.  Sutherland, 
30  Iowa,  570.)  Even  though  it  be  held  that  the  prosecutrix  was  not 
bound  to  answer  the  question,  it  was  not  open  to  objections  by  the 
state.  It  was  a  privilege  which  she  alone  could  assert  or  which  she 
might  waive.  {People  v.  Jackson,  3  Park.  C.  R.  391;  Rex  v.  Cock- 
erqft,  11  Cox,  410;  Best  on  Ev.,  Sees.  336,  1297.) 

II.  The  court  erred  in  permitting  the  witnesses  UUrick  and 
Crisler  to  testify  to  the  details  of  the  statement  made  to  them 
by  the  prosecutrix.  Such  evidence  is  only  admissible  on  cross- 
examination  or  in  rebuttal  after  the  credibility  of  the  com- 
plaining witness  has  been  attacked.  (1  Rues,  on  Crimes,  688; 
2  Ritss.  on  Crimes,  761;  1  Greenl.  Ev.  102;  3  Greenl,  Ev.  213; 
Eoscoe's  Cr,  Ev.  863;  1  Phil.  Ev.  184;  ASYate  v.  Ivins,  36  N.  J.  L. 
233;  State  v.  Jones,  61  Mo.  234;  Pefferling  v.  State,  40  Tex. 
487;  State  v.  Qruso,  28  La.  An.  952;  Stephens  v.  State,  11  Ga. 
225;  State  v.  Richards,  33  Iowa,  420;  Thompson  v.  State,  33 
Ind.  38;  Baccio  v.  PeopU,  41  N.  Y.  265;  Peoj)le  v.  CUmums,  37 
Hun,  580;  Griffin  v.  State,  76  Ala.  29;  Matthews  v.  State,  19 
Neb.  330;  Peoj^  v.  Mayes,  66  Cal.  597;  56  Am.  Rep.  12i6;  People 
v.  Tiemey,  67  Cal.  54;  People  v.  Doyell,  48  Cal.  85;  Pleasant  v. 
Sta^,  15  Ark.  624.)  The  state  began  to  sustain  the  credibility  of 
the  witness  before  it  had  been  assailed.  This  cannot  be  done. 
{United  States  v.  Holmes,  1  Clif.  104;  Robb  v.  HacJdey,  23  Wend. 
52;  StaUY.  Thomas,  3  Stro.  (S.  C.)  271;  State  v.  Vincent,  24  Iowa, 
574;  95  Am.  Dec.  753;  PeopU  v.  HvZse,  3  Hill  (N.  Y.)  309;  Peo- 
ple V.  Bush,  65  Cal.  131;  People  v.  Van  Houter,  38  Hun,  168; 
Jackson  v.  Etz,  5  Cow.  320;  People  v.  Gay,  3  Sel.  379;  Sheppard  v. 
Yocum,  10  Or.  402;  Tedens  v.  Schumers,  112  111.  263;  Bramm  v. 
Campbell,  86  Ind.  516;  State  v.  Cooper,  71  Mo.  426;  Hamilton  v. 
Conyers,  28  Ga.  276;  State  v.  Roraba>cher,  19  Iowa,  154;  Paxton  v. 
2)ye,  26  Ind.  393;  Johnson  v.  >5tote,  21  Ind.  329;  Webb  v.  A^^a^e,  29 
O.  St.  351;  Gaffney  v.  People,  50  N.  Y.  423;  /S'^a^e  v.  Thomas,  78 
Mo.  342;  Ccym.  v.  Jenkins,  10  Gray,  485;  *S'<a^e  v.  Parw/i,  79  N.  C. 
610;  Scott  v.  State,  48  Ala.  420;  Zaci/  v.  Slate,  45  Ala.  8'  ;  Haley  v. 
/Sftot«,  63  Ala.  85;  People  v.  TyZar,  36  Cal.  522;  Wagner  v.  Peo- 
pie,    30    Mich.    384;    1    Greenl.   Ev,   467;   i?icA;  v.   State^l9  Tex. 
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308;  Jenkins  v.  Hudson^  40  Hun,  424;  1  GreeTil.  Ev,,  Sec.  469.) 
III.  The  evidence  is  insufficient  to  sustain  the  verdict 
The  tesfcimonj  of  the  prosecutrix  stands  alone  upon  the  ques- 
tion of  force,  which  was  the  only  issue.  Her  statement  is 
unreasonable,  improbable,  and  flatly  contradicted  bj  every 
circumstance  in  the  case,  and  is  wholly  insufficient  to  sustain 
the  verdict.  {MattJiews  v.  State,  19  Neb.  330;  People  v.  Dohring, 
59  N.  Y.  386;  Whittak&r  v.  State,  50  Wis.  520;  36  Am.  Bep.  856; 
State  V.  Burgdorf,  53  Mo.  65;  Whit-ney  v.  State,  35  Ind.  505;  Gif- 
f(yrd  V.  PeopU,  87  111.  20;  Reynolds  v.  People,  41  How.  Pr.  179; 
Crockett  v.  State,  49  Qa.  185;  Topolanck  v.  State,  40  Tex.  160; 
McFarlan  v.  State,  24  O.  St.  329;  Moutresser  v.  State,  19  Tex.  App. 
281;  People  v.  Morrison,  1  Park.  C.  R.  625;  People  v.  Ardaga,  61 
Cal.  37 }',  People  v.  HamilUm,  46  Cal.  540;  Territory  v.  Potter,  1 
Ariz.  421;  2  Taylor* s  Med,  Jur.  440,  452,  458;  Commonw,  v.  Parr, 
5   Watts  d:  Serg,  345.) 

John  F,  Alexander,  Attorney-General,  foi  Respondent. 

I.  Ther3  is  no  statement.  (Gen,  Stat.  3216,  3220;  Libbey  v. 
Dalton,  9  Nev.  23;  State  v.  Bond,  2  Nev.  265;  State  v.  Parsons, 
7  Nev.  58;  White  v.  White,  6  Nev.  20;  Overman  M.  Co.  v. 
American  M.  Co.,  7  Nev.  312.) 

II.  The  question  asked  Cora  Lane  as  to  previous  acts  of 
unchastity  with  other  men,  in  cross-examination,  was  properly 
refused.  (Pleasant  v.  State,  15  Ark.  624;  People  v.  Jackson, 
3  Parker  Cr.  R.  391;  S/tartzer  v.  State,  63  Md.  149;  52  Am.  Rep. 
601;  Commonw.  v.  liegan,  105  Mass.  593;  Shirwin  v.  People,  69  111. 
56;  Commonw.  v.  Harris,  131  Mass.  336;  Pefferling  v.  State,  40  Tex. 
486;  3  Stark.  Ev.  1270;  2  Phil  Ev.  419.) 

III.  The  testimony  of  Ullrick  and  Crisler  was  properly 
admitted.  (3  Green.  Ev.  213;  Griffin  v.  State,  76  Ala.  29; 
State  V.  Byrne,  47  Conn.  465;  State  v.  Peters,  14  La.  An.  527;  1 
Whar.  Cr.  L.  566.) 

The  testimony  was  sufficient  in  kind  and  character.  (People 
V.  Lynchy  29  Mich.  274;  Innis  v.  StaU,  42  Ga.  473;  State  v.  Tarr, 
28  Iowa,  397. 

By  the  Court,  Belknap,  J.: 

Defendant  was  convicted  of  the  crime  of  rape.  He  appeals 
from   the  judgment  and  an  order  overruling  a  motion  for  a  new 
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trial.  Before  the  argument  upon  the  merits,  the  attorney  gen- 
eral moved  to  dismiss  the  appeal  upon  the  ground  that  the  bill 
of  exceptions  had  not  been  settled  bj  the  district  judge.  The 
record  contains  no  authentication  of  a  settlement,  unless  the 
fauct  may  be  inferred  from  the  signature  of  the  judge  attached 
to  the  bill  of  exceptions.  The  statute  provides  that  "  a  bill 
containing  the  exceptions  must  be  settled  and  signed  by  the 
judge,  and  filed  with  the  clerk,  within  ten  days  after  the  trial 
of  the  cause,  unless  further  time  be  granted  by  said  judge,  or  by 
a  judge  of  the  supreme  court."  (Gen.  Stat.  4303.)  The  question 
presented  is,  must  the  settlement  of  the  exceptions  be  proved  as 
an  independent  fact?  The  statute  does  not  require  such  proof. 
Conceding  a  proper  signification  to  the  act  of  the  judge  in  at- 
taching his  signature,  which  would  otherwise  be  unmeaning,  the 
legal  intendment  arises  that  he  performed  his  duty,  and  settled  the 
exceptions. 

1.  It  is  objected  that  the  verdict  is  contrary  to  the  evidence. 
This  objection  cannot  be  considered,  because  the  bill  of  excep- 
tions does  not  purport  to  contain  all  of  the  evidence  submitted 
to  the  jury.  (State  v.  Bonds,  2  Nev.  265;  State  v.  Parsons,  7 
Nev.  57.) 

2.  Evidence  tending  to  prove  particular  instances  of  nuchas- 
tity,  not  connected  with  the  matter  before  the  court,  was 
excluded.  The  decisions  are  conflicting  as  to  the  correctness 
of  this  ruling,  but  it  is  upheld  by  the  weight  of  authority.  IVlr. 
Qreenlesif  says:  "The  character  of  the  prosecutrix  for  chastity 
may  also  be  impeached;  but  this  must  be  done  by  general 
evidence  of  her  reputation  in  that  respect,  and  not  by  evidence 
of  particular  instances  of  unchastity.  Nor  can  she  be  inter- 
rogated as  to  a  criminal  connection  with  any  other  person, 
except  as  to  her  previous  intercourse  with  the  prisoner  himself; 
nor  is  such  evidence  of  other  instances  admissible."  (3  Greenl. 
Ev.,  Sec.  214.)  The  reason  of  the  rule  is  thus  stated  in  Peffer- 
ling  y.  State,  40  Tex.  491:  "The  inquiry  is  for  the  purpose  of 
proving  character,  and  it  would  operate  a  surprise  if  an  in- 
quiry as  to  particular  instances  of  immorality  or  intercourse 
with  particular  persons  was  permitted  to  establish  the  character 
of  the  witness,  who,  as  has  been  said,  cannot  be  supposed  to 
come  prepared  to  defend  her  character,  except  against  a  general 
attack."  (See,  also,  People  v.  Jackson,  3  Parker,  Crim.  R.  391; 
Oom,  V.  Regan,  105  Mass.  593;    Com,  v.  Hovrria,   131   ^^f^A9fc 
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and  other  authorities  cited  by  respondent.)  In  this  connection  it 
must  be  understood  that  a  witness  testifying  to  the  general 
reputation  of  the  prosecutrix  may,  upon  cross-examination, 
have  his  attention  directed  to  particular  acts  of  unchastity  for 
the  purpose  of  ascertaining  the  weight  to  be  attached  to  his 
testimony. 

3.  The  sheriff  and  his  deputy  were  allowed  to  testify  to  the 
particular  facts  narrated  to  them  by  the  prosecutrix  at  the  time 
of  making  compLdnt  of  the  injury.  Such  testimony  is  hearsay, 
and  was  inadmissible  in  evidence  except  in  her  cross-examination, 
or  as  confirmatory  of  her  story  if  attacked.  Her  testimony  was 
not  attacked,  and  the  testimony  was  etToneously  received.  This 
principle  is  too  well  settled  to  admit  of  discussion.  It  is  thus 
stated  by  Mr.  Greenleaf :  "  Though  the  prosecutrix  may  be  asked 
whether  she  made  complaint  of  the  injury,  and  when  and  to  whom, 
and  the  person  to  whom  she  complained  is  usually  called  to  prove 
that  fact,  yet  the  particular  facts  which  she  stated  are  not  admis- 
sible in  evidence,  except  when  elicited  in  cross-examination,  or  by- 
way of  confirming  her  testimony  after  it  had  been  impeached.  On 
the  direct  examination,  the  practice  has  been  merely  to  ask  whether 
she  made  complaint  that  such  an  outrage  had  been  perpetrated  upon 
her,  and  to  receive  only  a  simple  *  Yes '  or  *  No.'  Indeed,  the 
complaint  constitutes  no  part  of  the  res  gestce.  It  is  only  a  fact 
corroborative  of  the  testimony  of  the  complainant;  and,  when  she  is 
not  a  witness  in  the  case,  it  is  wholly  inadmissible."  (3  Greenl. 
Ev.,  Sec.  213.) 

Judgment  reversed  and  cause  remanded. 
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THE  LANG  SYNE  GOLD  MINING  COMPANY,  Appellant, 
V.  G.  McM.  ROSS,  ET  AL.,  Hespondents. 

pRAcncx  Act  —  Section  68,  Construed  —  Judgment  —  When  Set 
Aside — Pbbsonal  Service  of  Summons.  —  In  construing  the  pro- 
Tiaions  of  section  68  of  the  civil  practice  act  aathorizing  judgments 
to  be  set  aside  on  the  grounds  of  mistake,  inadvertence  or  surprise. 
Held,  that,  a  defendant  corporation,  in  a  case  where  personal  service 
was  made  upon  its  managing  agent,  cannot  have  the  judgment  set 
aside,  and  leave  given  to  answer,  after  the  term  has  expired  at  which  the 
judgment  was  rendered. 

Idem. — The  clause  in  section  68,  giving  a  party  the  right  to  move  "within 
six  months  after  the  rendition  of  any  judgment  in  such  action,  to 
answer  to  the  merits  of  the  original  action '^  only  applies  to  oases 
where  the  defendant  has  not  been  personally  served  with  summons. 

Judgment — Relief  on  Qbound  of  Fraud  —  Appeal. — Where  a  judg- 
ment is  regular  on  its  face,  an  apptol  therefrom  is  not  the  proper 
remedy  for  a  party  seeking  to  set  it  aside  for  fraud. 

Plxadinos — Meritorious  Defense. — An  averment  in  the  complaint,  to 
set  aside  a  judgment  on  the  ground  of  fraud,  that  plaintiff  was  not 
indebted  to  the  defendant  in  any  sum  or  amount  whatever,  is  a  sufficisnt 
statement  of  a  meritorious  defense. 
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Action  in  Equity  to  Set  Aside  Judgment,  eto.,  Upon  the  Ground 
OF  Fraud  —  Execution— Relief  Against  —  Notice  —  MsRiroRioua 
Defense. — Where  a  complaint,  in  an  action  by  a  corporation  to  set 
aside  a  sheriff's  deed  for  fraud,  charges  that  defendant,  the  assignee 
of  the  purchaser  at  the  execution  sale,  knew  of  the  concealment  of  the 
sale  from  the  corporation  by  its  managing  agent,  who  was  interested 
in  the  judgment,  it  need  not  allege  that  said  purchaser  knew  that 
said  corporation  had  a  meritorious  defense  to  the  action  wherein 
execution  issued;  the  facts  known  by  the  defendant  being  sufficient  to 
put  him  on  inquiry. 

Idem— Demurrer— Laches. — flM,  upon  the  facts  stated  in  the  complaint, 
that  the  court  erred  in  sustaining  a  demurrer  to  the  complaint  upon  the 
ground  of  laches.     (See  opinion  as  to  facts. ) 

Idem — Statute  of  Limitations— Equity — This  action  for  relief  on  the 
ground  of  fraud  was  brought  within  three  years  after  the  discovery 
of  the  fraud,  this  being  the  period  fixed  in  the  statute  of  limitations. 
(Gen.  Stat.  3644.)  Held,  that  the  statute  of  limitations  embraces  all 
character  of  actions,  legal  and  equitable,  and  that  mere  lapse  of  time, 
not  extending  beyond  the  period  fixed  in  the  statute  of  limitations  for 
the  commencement  of  the  suit,  constitutes  no  bar  to  the  action. 

Action  —  When  Authorized  by  Corporation  —  Pleading  —  Demur- 
rer.— Where,  in  an  action  by  a  corporation,  the  complaint  avers  that 
the  action  was  commenced  by  a  minority  of  the  stockholders  *'  by 
express  consent,  direction,  and  authority  of  the  corporation,"  a  demurrer 
that  it  has  no  legal  capacity  to  sue,  because  the  suit  was  commenced 
without  authority  of  the  directors  or  a  majority  of  its  stockholders,  ia 
not  well  taken. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Hum- 
boldt County. 

B.  R.  BiGELOW,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Crittenden  TJiomton,  for  Appellant. 

I.  The  complaint  shows  a  sufficient  case  for  relief  within  the 
well  settled  principles  of  equity  juris(>rudence.  (United  St<Uea  v. 
Throckmortan,  4  Saw.  51;  98  U.  S.  65.) 

II.  A  motion  to  set  aside  a  judgment  by  default  cannot  be 
made  after  the  expiration  of  the  term  at  which  the  judgment  is 
entered.  {Morrisoyi  v.  Dapman,  3  Cal.  255;  Suydam  v.  Pitcher^ 
4  Cal.  280;  Carpentier  v.  hart,  5  Cal.  406;  Hobb  v.  Bobby  6  Cal. 
21;  Branger  v.  C/tevalier,  9  Cal.  172;  Swain  v.  Naglee,  19  Cal. 
127;  BeU  v.  Thompson,  19  Cal.  708;  Leune  v.  Bigney,  21  Cal. 
272;  De  Castro  v.  Bichardson,  25  Cal.  51;  WUlson  v.  McEvoy^ 
25  Cal.   169;  Casement  v.  Binggold,  28  Cal.   337;  Hajne,  N.  T. 
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App.,  Sec.  344.)  The  remedy  by  motion  to  set  aside  a  judgment 
by  default  is  not  exclusive.  '  (California  B,  S,  Co,  v.  Porter^  68 
CaL  369;  United  States  v.  Flint,  4  Saw.  42;  98  TJ.  S.  61;  Pearee  v. 
Olney,  20  Conn.  544;  Wieridi  v.  De  Zoya,  2  Gil.  385.)  The  only 
limitation  to  this  rule  is  that  a  party  cannot  resort  to  equity 
while  the  remedy  at  law  is  still  open.  (Bibend  v.  Kreutz,  20 
Cal.  109;  Kefchvm  v.  Crippen,  37  Cal.  223;  JSde  v.  Hazen,  61 
Cal.  360.) 

III.  The  complaint  shows  that  plaintiff  had  a  meritorious 
defense  to  the  action.  The  rule  is  that  the  defense  must  be 
meritorious — not  that  it  must  be  complete. 

IV.  The  allegations  of  notice  to  Paige  and  Ross  is  sufficient 
to  put  them  upon  inquiry,  and  this  is  all  that  the  law  requires. 
{WomOey  v.  Womdey,  8  Wheat.  440;  Brush  v.  Ware,  15  Pet. 
113;  WHscm  v.  Castro,  31  Cal.  43T;  Hardy  ▼.  Hwrhin,  4  Saw. 
545;  see  also,  Lee  v.  Hogers,  2  Saw.  549;  Uendrie  v.  Berkowitz, 
37  Cal.  113;  99  Am.  Dec.  251;  StaU  v.  CatskiU  Bank,  18  Wend. 
466;  Bank  of  Rochester  v.  Bowen,  7  Wend.  159;  Austin  v.  Vander- 
mark,  4  Hill,  262;  Gansevoort  v.  WtUiams,  14  Wend.  133;  New  York 
F.  /.  Co.  V.  Bennett,  5  Conn.  580;  13  Am.  Dec.  109.)  A  purchaser 
must  look  to  every  part  of  the  title  which  is  essential  to  its  validity. 

Y.  L  nder  no  circumstances  can  Ross  be  an  innocent  pur- 
chaser. The  conveyance  under  which  Ross  claims  was  a  deed 
of  remise,  release  and  quit-claim.  The  question,  therefore, 
arises,  is  a  purchaser  under  a  quit-claim  deed  a  purchaser  for 
value,  innocent  of  the  plaintiff's  equities *{  Upon  this  point 
there  is  a  conflict  of  authority.  But  the  cases  predominate 
enormously  iu  favor  of  the  negative  of  the  proposition. 
(Oliver  V.  Piatt,  3  How.  333;  May  v.  LeClaire,  11  Wall.  217; 
Villa  v.  Rodrigtiez,  12  Wall.  323;  Dickerson  v.  Colgrove,  100 
U.  S.  578;  Baker  v.  Humphrey,  101  U.  S.  494;  Runyon  v. 
Smith,  18  Fed.  Rep.  579;  United  States  v.  Sliney,  21  Fed.  Rep.  895; 
Walson  V.  PJidps,  40  la.  482;  Smith  v.  Dunton,  42  la.  48; 
Besore  v.  Dosh,  43  la.  211;  Springer  v.  Bartle,  46  la.  688; 
Postd  V.  Palmer,  71  la.  157;  Bragg  v.  Paulk,  42  Me.  517;  Coe  v. 
Persons  Unknown,  43  Me.  432;  Ridgway  v.  HoUaday,  59  Mo.  444; 
StoffeU  V.  Schroeder,  62  Mo.  147;  Afann  v.  Best,  62  Mo.  491;  Rogers 
V.  Burchard,  34  Tex.  441;  Harrison  v.  Boring,  44  Tex.  255;  Thorn 
V.  Newsom,  64  Tex.  161;  53  Am.  Rep.  747;  Ric/iardson  v.  Levi,  67 
Tex.  359;  Smith's  Heirs  v.  Bank,  21  Al».  125;  Derrick  v.  Brown, 
Vol.  XX--9 
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66  Ala.  162;  JSveresi  v.  Ferris,  16  Minn.  26;  McurahaU  v.  RoberU^ 
18  Minn.  405;  10  Am.  Bep.  201;  Woodfolk  v.  Blount,  3  Hayw. 
(Tenn.)  146;  9  Am.  Dec.  736;  Smith  v.  Winston,  2  How.  (Miss.) 
601;  Kerr  v.  Freeman,  33  Miss.  292;  Learned  v.  Corley,  43  Miss. 
688;  Leland  v.  Isenbech,  1  Idaho,  469;  Baker  v.  Woodward,  12  Or. 
3;  Richards  v.  Snj/d&r,  11  Or.  511;  McAdow  v.  J5^aci5:,  6  Mon.  601. 
There  is  another  line  of  authorities  which  maintain  the  doctrine 
that  a  purchaser  under  a  quit-claim  deed  first  i-ecorded  will  be 
protected  as  against  a  prior  unrecorded  deed  from  the  same  grantor. 
{Bradbury  v.  Davis,  5  Col.  265;  ButierfiM  v.  Smith,  11  111.  485; 
Brown  v.  Banner  Coal  Co.,  97  111.  214;  37  Am.  Rep.  105;  Fox  v. 
BaU,  74  Mo.  315;  41  Am.  Rep.  316;  Graf  v.  MiddUton,  43  Cal. 
341;  Pettingill  v.  Devin,  35  la.  344.) 

VI,  The  action  is  not  barred  by  laches.  It  was  brought  two 
years,  five  mont/is  and  eight  days  after  the  discovery  of  the  mere 
fact  that  such  a  judgment  existed.  It  was  brought  two  years 
one  month  and  eight  days  after  a  full  and  complete  discovery  of 
the  facts  constituting  the  fraud  complained  of,  and  the  evL 
dence  thereof,  which  discovery  was  the  result  of  immediate, 
earnest  and  diligent  search.  It  was  brought  ofie  year,  ten 
montJis  and  eight  days  after  full  discovery  of  the  fraud,  exclud- 
ing the  period  of  negotiations  for  a  compromise,  during  which 
no  suit  was  brought,  at  the  request  and  with  the  consent  of 
the  defendant,  Ross.  Upon  their  face,  neither  of  these  two 
latter  periods  can  be  deemed  excessive,  per  se.  Both  of  them 
are  shorter  than  any  period  ever  fixed  by  any  statute  of  limitsr 
tion  for  the  recovery  of  real  property.  Both  of  them  are  shorter 
than  any  period  of  time  ever  declared  to  be  laches  in  a  case  of 
actual  fraud  by  any  respectable  tribunal,  save  one.  For  the 
purpose  of  comparison,  we  append  a  series  of  the  leading  cases 
to  be  found  in  the  books,  with  the  period  held  to  be  laches  in  each: 
{Wood  V.  CarperU&r,  101  U.  S.  135,  10  years;  Veazie  v.  WiUiama,  3 
Story,  612,  5  years;  Dodge  v.  Essex  Ins,  Go,,  12  Gray,  71,  8  years; 
Farnam  v.  Brooks,  9  Pick.  245,  19  years;  Badger  v.  Badger,  2 
Wall.  87,  30  years;  Goddm  v.  Kimmell,  99  U.  S.  211,  14  yeara; 
Marsh  v.  Whitmore,  21  Wall.  184,  13  years;  Hou^h  v.  Richardson, 
3  Story,  660,  7  years;  United  States  v.  Flint,  4  Saw.  57,  23  yeare; 
Harwood  v.  Cincinnati  etc.  Railroad  Co,,  17  Wall.  81,  6  years; 
Dovmey  v.  Garard,  24  Pa.  St  54,  6  years;  Cla/rk  v.  Boorman, 
18  Wall.  506,  8  years;  Brown  v.  Buena  Vista,  95  U.  S.  161, 
7  years;  McKnight  v.   TayUyr,   1   How.   161,  24  years;   Kingsland 
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V.  Roberts,  2  Paige  Ch.  194,  21  years;  Moores  v.  White,  6  John 
Ch.  360,  30  years;  Jenkins  v.  Pye,  12  Pet.  264,  13  years;  Twin 
Lick  Co.  V.  Marbury,  91  U.  S.  592,  4  years;  SuUivan  v.  Portland 
B.  R,  94  U.  S.  811,  19  years;  FoUansbe  v.  Kilbreth,  17  111.  522,  65 
Am.  Dec.  691,  3  years;  WiUiams  v.  Rhodes,  81  111.  571,  4  years; 
HaU  V.  FuUerton,  69  111.  451,  6  years;  Castnery.  Walrod,  83  111. 
171,  25  Am.  Rep.  369,  19  years;  Sloan  v.  Graliam,  85  111.  26,  20 
years;  Evam^  Appeal,  81  Pa.  St.  278,  4 J  years;  l^udd  v.  Hamblin, 
8  Allen,  130,  12  years;  Lansdale  v.  /Swi/A,  106  U.  S.  391,  45  years; 
Kinney  y.  Con,  Va.  Mg.  Co,,  4  Saw.  383,  2§  years;  Cox  v.  Mont- 
gomery, 36  111.  398,  18  months. 

Macmillan  d;  Hannah,  for  Kespondent. 

I.  To  entitle  plaintiff  to  the  relief  sought  the  fraud  must  be 
unmixed  with  any  fault  or  negligence  of  the  plaintiff  or  his 
agent.  (Freem.  Judg.,  Sec.  486.)  The  agency  of  Loomis  is 
expressly  admitted.  The  complaint  does  not  charge  any  act  on 
the  part  of  Loomis,  which  was  not  within  the  scope  of  his 
authority. 

II.  The  complaint  shows  that  Ross  was  not  a  party  to  the 
action,  judgment  or  sale  mentioned  therein,  and  it  must,  there- 
fore, affirmatively  show  that  he  is  not  a  bona  fide  purchaser. 
{Uayden  v.  Hayden,  46  Cal.  332;  Jerrard  v.  Saunders,  2  Ves.  Jr. 
187,  454;  Langdeirs  Eq.  PL,  Sec.  142;  1  Danl.  Ch.  Pr,  850,  854, 
678,  679;  Hardy  v.  Reeves,  5  Ves.  426,  432;  Reeves  v.  Kennedy, 
43  Cal.  643;  BurdsaU  v.  Waggoner,  4  Col.  258;  Rowan  v.  Bowles, 
21  IlL  19.)  If  Ross  purchased  from  one  who  was  a  bona  fide 
purchaser,  he  stands  in  the  position  of  a  bona  fide  purchaser, 
even  if  he  bought  with  notice  as  charged.  (HilL  Yen.,  408; 
Danl.  Ch.  Pr.,  674;  I  Perry  on  Tr.,  Sec.  222.)  Before  a  court  of 
equity  will  interfere  to  set  aside  a  judgment  by  default,  it  must 
be  shown  by  the  bill  that  a  meritorious  defense  exists.  (Gibbons 
V.  Scott,  15  Cal.  284;  Gregory  v.  Ford,  14  Cal.  13»;  73  Am.  Dec. 
6)9;  Fearce  v.  Olney,  20  Conn.  544;  Ableman  v.  Roth,  12  Wis.  90.) 

III.  When  the  proceedings  are  regular  on  their  face,  the 
presumption  is  that  the  court  adjudicated  the  fact  of  jurisdic- 
tion like  any  other  fact.  (Bump  on  Fraud.  Con.,  488,  467-8; 
Harp.  Ch.,  145,  481;  Imray  v.  Magnay,  11  M.  ik  W.  267;  Toole  v. 
Darden,  6  Ired.  Eq.  394;  Freem.  Judg.,  Sees.  343,  509,  510; 
Stokes  V.  Gedd^s,  46  Cal.  17;  Freem.  Ex.,  343;  Frwin  v.  Lovcry,  7 
How.  172;  Grigaon's  Lessees  v.  Astor,  2  How.  319;  Galjnn  v.  Page, 
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1  Saw.  309;  Gray  v.  Brignardello,  1  Wall.  627;  Freem.  Judg.,  366; 
Voarhees  v.  Bank  of  U.  S,,  10  Pet.  473;  Davis  v.  Gaines,  104  U.  S. 
386. 

IV.  A  court  of  equity  will  not  set  aside  a  judgment  at  law 
unless  it  is  shown  that  there  is  a  valid  defense  to  it.  Here  accord- 
ing  to  the  showing  of  the  bill  there  was  at  best  but  a  partial 
defense,  which  is  not  sufficient.  {Gibbons  v.  Scott,  15  Cal.  284; 
Gregory  v.  Ford,  14  Cal.  139;  73  Am.  Dec.  639;  Logan  v.  HiUe- 
gass,  16  Cal.  201;  Freem.  Judg.,  486;  Riddle  v.  Baker,  13  CaL  296; 
Reeoe  v.  Kennedy,  43  Cal.  643;  Murdock  v.  LeVries,  37  Cal.  527.) 

V.  A  court  of  equity  will  not  interfere  in  this  case  because 
the  plaintiff  had  a  remedy  at  law, .  either  by  motion  or  appeal. 
(Civ.  Pr.  Act,  Sec.  68;  Freem.  Judg.,  Sec.  497;  Bibend  v.  Kreutz, 
20  Cal.  109;  Sanchez  v.  Carriaga,  31  Cal.  170;  Imlay  v.  Carpen- 
tier,  14  Cal.  173;  Lyme  v.  AUen,  51  N.  H.  242;  Borland  v.  Thomr- 
ton,  12  Cal.  440;  JSde  v.  Hazen,  61  Cal.  360;  Chipman  v.  Bow^ 
maxi,  14  Cal.  158;  BeU  v,  Thompson,  19  Cal.  707;  ffallocky.  Jaw 
din,  34  Cal.  167;  Howard  v.  Galloway,  60  Cal.  10;  Kidd  v.  Four 
Twenty  M,  Co.,  3  Nev.  381;  Flann&ry  v.  Anderson,  4  Nev.  437.) 
The  lapse  of  a  terra  does  not  deprive  the  court  of  the  right  to  set 
aside  a  judgment,  provided  a  showing  can  be  made  under  section 
68.     (BeU\,  Thompson,  19  Cal.  707.) 

YI.  The  plaintiff  has  not  made  out  such  a  case  as  will  entitle 
it  to  relief,  because  of  its  laches.  (Hayward  v.  National  Bank^ 
96  U.  S.  611;  Kerr  Fraud  and  Mis.,  302,  306;  2  Dan.  Ch.  Pr., 
1585;  Evans  v.  Bacon,  99  Mass.  213;  Jennings  v.  Broughton,  17 
Beav.  239;  Cdmpau  v.  Van  Dyke,  15  Mich.  371;  Voorhees  v.  Bank 
ofU.  S.,  10  Pet.  473;  Pom.  Eq.  Jur.,  and  other  authorities  cited  in 
appellant's  brief.) 

VII.  The  question  as  to  the  form  of  the  deeds,  whether  quit* 
claim  or  otherwise,  cannot  figure  in  this  case,  because  we  claim 
that  a  purchaser  at  a  sheriff's  sale  gets  all  the  title  of  the  judg- 
ment debtor,  whatever  it  may  be.  (Freem.  Ex.  Sec,  335,  336, 
343;  Be  Cells  v.  Porter,  59  Cal.  464.) 

VIII.  The  complainant  has  shown  that  there  is  no  authority 
for  bringing  this  suit.  Everything  must  be  done  through  its 
directors,  especially  bringing  a  suit.  (Ang.  it  A.  Corp.,  369;  Denver 
etc.  Railway  Co.  v.  Ailing,  99  U.  S.  463,  472;  Gashuni^  v.  Willis, 
33  Cal.  11;  91  Am.  Dec.  607;  Yellow  Jacket  S.  M.  Co.  v.  Stevenson^ 
6  Nev.  224.) 

Digitized  by  LjOOQ IC 


April,  1888.]     Lang  Syne  M.  Co.  v.  Ross.  133 

Opinion  of  the  Court — Hawley,  J. 

By  the  Court,  Hawley,  J.: 

This  is  an  action  in  equity  to  set  aside,  upon  the  ground  of 
fraud,  the  judgment,  execution,  certificate  of  sale,  and  deeds 
thereunder,  in  the  suit  of  Gould  v,  Lang  Syne  G.  M.  Co., 
and  to  compel  the  respondent  to  convey  to  plaintiff  the  propeti^y 
obtained  thereby.  The  complaint  sets  forth  the  facts  consti- 
tuting the  alleged  fraud,  and  other  matters  which  it  ia  claimed 
entitles  plaintiff  to  the  relief  demanded.  Among  other  things, 
it  is  averred  that  in  1882  one  S.  L.  Loomia  was  the  general 
supeiintendent  and  managing  agent  of  plaintiff,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  York;  that  he  presented  to  plaintiff  a  claim  in  the 
sum  of  three  thousand  six  hundred  and  sixty-nine  dollars  and 
forty-three  cents  for  labor  and  services,  which  was  totally 
without  merit;  that  plaiatiff  was  not  indebted  to  said  Loomis 
in  any  sum  whatever;  that  plaintiff  promptly  denied  and  repu- 
diated the  demand,  and  refused  to  pay  the  same,  or  any  part 
thereof;  that  one  W.  P.  Dencla,  a  laborer,  claimed  the  sum  of 
two  hundred  and  thirty-four  dollars  and  thirty-five  cents;  that 
plaiutiff  was  iadebted  to  Dencla  in  a  small  sum  of  money,  not 
as  much  as  he  claimed,  but  the  precise  amount  plaintiff  is 
unable  to  state;  that  on  the  ninth  of  September,  1882,  the  said 
Loomis  and  Dencla,  with  one  James  Gould,  "contriving  and 
intending  to  cheat,  injure,  and  defraud  this  plaintiff,  conspired 
and  confederated  together  to  cheat  and  defraud  this  plaintiff" 
out  of  its  real  estate  and  personal  property,  consisting  of 
mining  ground,  mining  tools  and  implements,  and  deprive  it 
of  the  possession  of  the  same;  that,  in  pursuance  of  this  con- 
spiracy, the  defendants  Loomis.  and  Dencla,  without  any  con- 
sideration, made  an  assignment  of  their  pretended  claims  against 
plaintiff  to  defendant  Gould;  that  defendant  Gould,  "  in  the  exe- 
cution of  the  plans  and  purposes  of  said  conspiracy,"  on  the  ninth 
of  September,  1882,  commenced  an  action  in  the  district  court  of 
Humboldt  county  to  recover  of  and  from  the  plaintiff  the  full 
amount  of  said  claims,  and  caused  the  summons  in  said  action 
to  be  served  upon  Loomis  as  the  general  superintendent  and 
managing  agent  of  plaintiff,  with  the  intent  on  the  part  of 
defendants  Gould,  Dencla,  and  Loomis  to  conceal  the  service 
of  the  summons  from  plaintiff,  and  to  keep  it  in  ignorance  of 
the  pendency  of  said    action;  that  plaintiff  was  not  informed    of 
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the   pendency   of  the  said  action,  or  the  service  of  summona,    by 
either  of  the  said  defendants;  that  thereafter,  on  the  twenty-first  of 
September,  1882,  judgment  was  rendered  by  default  in  favor  of 
Gould   for  the   full   amount   of    the    demands    claimed    in    said 
action;   that   on   October   16,     1882,    execution  in   due    form    of 
law  was  issued,  and    thereafter  levied   upon   the  real  estate  and 
persona]  property  of  plaintiff,  and  the  same  was  sold  at  sheriff's 
sale     to     the     defendant     Gould     for     the    face     of    said    judg- 
ment,   and    he    received    the    sheriff's   certificate   of    sale  there- 
for;   that     the     defendant     Gould,    *'by    the     advice   and   direc- 
tion   of    the     said    Loomis,"    assigned     to     one     Robert     Page 
the    said    certificate   of  sale    as    security    for    the    sum    of    one 
thousand   dollars   loaned   by   Page   to   Loomis,  "and  in  trust  by 
the   said    Page   for    the   said    Loomis   as  to  the   balance   of  the 
same;"    that,    after   the    time   for   redemption    had   expired,    the 
sheriff  executed  a  deed,  in  due  form   of  law,   for  the   real   prop- 
erty  to   Page,  "who  held  the  same  upon  the  same  terms  and  the 
same   trusts  as  he  had  previously  held  the  said  certificates;"  that 
the   defendant    Ross   thereafter    entered    into    negotiations    with 
said  Loomis,  and  purchased    the   property   for  six   thousand  dol- 
lars,  of    which  amount  two   thousand   one   hundred   dollars   was 
paid  to   Loomis,    and    notes  given   for  the  balance — one   of  said 
notes  being  for  the  amount   due   Page,     and   was    paid   to    Page 
by   Ross;  that  Page  had  notice  of  the  conspiracy;  that  Rosr,    at 
and  before  the  payment  of    any    money,  "  well    knew,    and    had 
notice    of   the    fact,    that   said    action   had   been  brought   in  the 
name  of    said   Gould    against    this    plaintiff,    defendant   therein, 
for   the    use   and   benefit   of   the    said  Loomis   and   Dencla,    and 
with  the   intent  and    purpose   that  summons   therein  should   be 
served   upon  the   said   Loomis,    and   that   the    pendency   of  said 
action,   and   the  fact  of  said   service,   should    be   concealed   from 
this  plaintiff,  defendant  therein,   in   order  to   deprive   this  plain- 
tiff of  all   and   every   opportunity   to   make    and   assert  its  just 
defense  therein   and  thereto,  and  that  this  plaintiff  was  in   fact 
deprived   of  all   and   every   opportunity   to  make   and   assert   its 
just  defense  therein;  that  plaintiff  did   not   discover   the   fact   of 
the   pendency   of  the   action,  and   the  rendition  of  the  judgment, 
until  after  the  sale  of  the  personal  property;  that  the  president 
of  plaintiff,  in  the  city  and  state  of  New  York,  saw  the  notice  of 
sale  under  execution   published    in   a    Humboldt    countj    news- 
paper, before  the  sale  of  the  real  property    had   been  made,    but 
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it  was  after  any  possible  means  coald  have  been  taken  to  pre- 
vent the  sale;  that  plaintiff  did  not  then  know  of  the  fraudulent 
intents,  purposes,  concealment,  and  acts  of  the  defendants 
lioomis.  Page,  and  Gould;  that  plaintiff  immediately  entered 
into  correspondence  with  attorneys  residing  in  Humboldt 
county,  Nov.,  and  sought  all  accessible  means  of  information  as 
to  the  said  action  and  the  alleged  causes  of  action  upon  which 
the  same  was  founded,  and  finally,  after  at  least  four  months' 
strenuous  effort,  succeeded  in  discovering  the  facts,  *  ♦  * 
and  the  evidence  thereof;"  that  the  time  had  passed  for  availing 
itself  of  the  remedy  of  moving  to  set  aside  the  judgment  on 
account  of  surprise,  inadvertence,  or  excusable  neglect,  afforded 
by  the  statutes  of  this  state;  that  there  was  no  remedy  by 
appeal,  for  the  reason  that  the  judgment  was  regular  on  its 
face  and  impregnable  to  attack  upon  appeal;  that  the  parties 
to  the  conspiracy  were  scattered,  and  resided  at  great  distances 
from  Humboldt  county,  to  wit,  at  various  named  places  in  the 
state  of  California,  and  all  evidence  of  fraud  and  wrong-doing 
on  the  pai*t  of  defendants  was  likewise  scattered,  and  difficult 
of  discovery;  that  at  this  time  the  councils  of  this  plaintiff  were 
divided,  and  the  majority  of  its  directors  were  opposed  to  the 
disbursement  of  the  necessary-  sums  of  money  to  take  any  legal 
proceedings  tending  to  i*elief  against  said  judgment,  and  that 
plaintiff  was  then  without  funds  in  its  treasury;  that  all  move- 
ments to  obtain  relief  have  been  made  by  a  minority  of  the 
stockholders  at  their  own  cost  and  expense,  and  they  are  now 
managing  and  directing  this  suit  *'by  the  express  consent, 
direction,  and  authority  of  the  corporation;"  that  about  the 
month  of  September,  1884,  plaintiff  opened  negotiations  with, 
defendant  Ross  for  a  compromise,  which  continued  for  a  period 
of  over  three  months,  during  which,  "at  the  request  of  and 
and  with  the  consent  of  the  said  defendant,  no  suit  was  brought 
and  at  the  unsuccessful  termination  of  the  said  negotiations 
this  suit  wa4  in  fact  brought;"  that  the  mine  is  of  great  value; 
that  defendant  Ross  is,  and  since  the  first  of  January,  1885,  has 
been,  engaged  in  extracting  ten  tons  of  ore  per  day  therefrom, 
of  the  value  of  thirty  dollars  per  ton;  and  that  plaintiff  has 
been  damaged  thereby  in  the  sum  of  fifty  thousand  dollars." 
The  defendant  Ross  appeared,  and  interposed  a  demurrer  to 
the  complaint  upon  the  following  grounds:  (1)  That  the 
court  had   no  jurisdiction  of  the  subject   of  the  action,  in  this: 
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that  the  complaint  does  not  show  that  the  plaintiff  used  or 
exhausted  its  legal  remedies.  (2)  The  complaint  does  not 
state  facts    sufficient    to   constitute   a  cause   of    action,   in   this: 

(a)  It  does  not  show  that  the  plaintiff  has  any  complete  meri- 
torious   defense    to    the    action    of    Gould    v.    Lang    Syne   Co.; 

(b)  it  does  not  charge  Koss  with  notice  that  such  a  defense,  or 
any  defense,  existed;  (c)  the  claim  of  the  plaintiff  is  stale,  and 
plaintiff  is  guilty  of  laches  in  neglecting  to  bring  this  suit  for 
more  than  two  years  after  it  had  notice  of  the  fraud  and  facts 
now  relied  upon  to  sustain  this  action;  (d)  the  action  is  barred 
by  the  statute  of  limitations.  (3)  The  complaint  shows  that 
plaintiff  had  no  legal  capacity  to  sue,  in  this:  that  this  suit  was 
commenced  without  the  authority  of  the  board  of  directors,  or 
of  a  majority  of  the  stockholders,  of  plaintiff.  The  court  bus. 
tained  this  demuri-er  upon  the  ground  of  laches;  and,  upon  the 
refusal  of  plaintiff  to  amend  within  the  time  given,  the  court 
dismissed  plaintiff's  complaint,  and  entered  judgment  in  favor 
of  defendant  Koss  for  his  costs.  From  thb  judgment  plaintiff 
appeals. 

1.  The  legal  remedies  suggested  by  respondent  a*'e— ;/Sr«<, 
that  plaintiff  could  have  moved,  under  the  provisions  of  section 
68  of  the  practice  act,  (Gen.  Stat  3090,)  to  set  aside  the  judg- 
ment taken  against  it  through  its  '' mistake,  inadvertence,  or 
excusable  neglect;"  second,  that  plaintiff  could  have  taken  an 
appeal  from  the  judgment.  It  is  apparent  from  the  allegations 
of  the  complaint^  which  must,  for  the  purpose  of  this  decision, 
be  taken  as  true,  that  neither  of  these  remedies  would  have 
afforded  plaintiff  the  I'elief  it  seeks.  The  remedy  by  motion,  if 
any  existed,  was  lost  without  any  fault  or  negligence  upon  the 
part  of  plaintiff.  The  action,  brought  by  Gould,  was  commenced 
September  9,  the  default  was  entered  September  21,  and  the 
execution  was  issued  October  16,  1882.  The  published  notice 
of  sale  could  not,  therefore,  have  been  seen  by  the  president  of 
plaintiff  in  New  York,  earlier  than  the  twenty-first  of  October, 
1882.  The  term  of  the  district  court  at  which  the  judgment 
was  rendered,  expii-ed  on  the  ninth  of  October,  1882.  (Stat. 
1879,  62.)  The  statutory  remedy  by  motion,  in  cases  where 
there  has  been  a  personal  service  of  the  summons,  is  only  avail- 
able during  the  term  at  which  the  judgment  is  rendered.  (Daf^ 
tela  V.  Daniels,  12  Nev.  118,  and  authorities  there  cited.)  The 
clause  in  section   68,  giving  a  party  the  right  to  move  "within 
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six  months  after  the  rendition  of  anj  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action,"  only  applies  to 
cases  where  the  defendant  has  not  been  personally  served  with  the 
summons.  {Jones  v.  San  Francisco  Sulphur  Co.,  14  Nev.  174; 
Bibend  v.  Kreutz,  20  Cal.  114;  Casement  v.  RxnggoJdy  28  Cal.  338.) 
The  service  of  the  summons  upon  the  managing  agent  was  a  per- 
sonal service  upon  the  corporation.  (Gen.  Stat.  3051.)  The  judg- 
ment was  regular  upon  its  face,  and  an  appeal  therefrom  would  not 
have  afforded  plaintiff  any  I'elief. 

2.  The  averment  in  the  complaint  that  plaintiff  was  not  in- 
debted to  defendant  Loomis  in  any  sum  or  amount  whatever  is 
a  sufficient  statement  of  a  meritorious  defense.  It  is  true,  as 
claimed  by  respondent,  that  there  is  no  sufficient  denial  of  the 
indebtedness  due  to  the  defendant  Dencla,  and  the  meritorious 
defense  does  nob  reach  the  entire  amount  of  the  judgment;  but 
if  it  be  true,  as  alleged,  that  defendants  Loomis,  Gould  and 
Dencla  conspired  together  to  conceal  the  commencement  and 
pendency  of  the  action  from  the  plaintiff,  so  as  to  obtain  a 
judgment  against  it  for  nearly  four  thousand  dollars,  when  less 
than  two  hundred  and  fifty  dollars  was  due  and  owing  from  it, 
they  committed  such  a  fraud  upon  the  plaintiff  as  entitles  it  to 
relief  in  a  court  of  equity  against  them. 

3.  The  notice  of  defendant  Eoss,  as  alleged  in  the  com- 
plaint, as  to  the  concealment  of  the  pendency  of  the  action, 
and  service  of  the  summons,  from  the  plaintiff,  was  sufficient  to 
put  him  on  inquiry  as  to  the  rights  of  the  corporation,  and  to 
ileprive  him  of  the  rights  of  an  innocent  purchaser.  It  was 
therefore  unnecessary  for  the  plaintiff  to  allege  that  defendant 
Ross  knew,  at  the  time  of  his  purchase,  that  it  had  a  meritori- 
ous defense  to  the  action  of  Gould  v.  Lang  Syne  M,  Co,  Pom- 
eroy,  in  discussing  the  effect  of  notices,  says:  '*  Whenever  a 
party  has  informat'on  or  knowledge  of  certain  extraneous  facts 
which  of  themselves  do  not  amount  to,  nor  tend  to  show,  an 
actual  notice,  but  which  are  sufficient  to  put  a  reasonably  pru- 
dent man  upon  an  inquiry  respecting  a  conflicting  interest, 
claim,  or  right,  and  the  circumstances  are  such  that  the  inquiry, 
if  made  and  followed  up  with  reasonable  care  and  diligence, 
would  lead  to  the  discovery  of  the  truth,  — to  a  knowledge  of  the 
iuterest,  claim,  or  right  which  really  exists, — ^then  the  party  is 
absolutely  charged   with   a  constructive  notice  of  such  interest, 
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Glaimy  or  right.  The  presumption  of  knowledge  is  then  con 
elusive."  (2  Pom.  Eq.  Jur.,  Sec.  608.  See,  also,  to  the  same 
effect,  1  Story  Eq.  Jur.,  400,  et  seq,;  Kerr  Fraud  &  M.  316 
et  seq.)  Having  notice  that  Loomis  had  conspired  with  other 
parties  to  conceal  the  service  of  the  summons  and  the  pendency 
of  the  action,  Ross  must  have  known  that  a  fraud  was  thereby 
committed  against  the  corporation.  He  was  bound  to  know  that 
Loomis  could  not  represent  in  himself  two  opposite  and  con- 
flicting interests.  He  is  not  entitled  to  protection,  as  an  innocent 
purchaser,  from  the  fact  that  he  did  not  participate  in  the  fraud. 
Having  notice  that  a  fraud  was  committed,  he  was  bound  to 
enquire  what  the  rights  of  the  corporation  were.  "  It  will  not 
do  for  a  purchaser  to  close  his  eyes  to  facts  which  were  open  to 
his  investigation  by  the  exercise  of  that  diligence  which  the  law 
imposes.  Such  purchasers  are  not  protected."  {Brush  v.  Ware^ 
15  Pet.  111.)  Ross,  in  purchasing  the  title  of  Gould,  with  the 
notice  of  the  facts  averred  in  the  complaint,  was  chargeable 
with  notice  of  the  fraud,  however  ignorant  he  may  have  been  of 
the  rights  of  the  corporation,  and  however  honest  his  intentions 
were.  {Hardy  v.  Ha/rhiny  4  Saw.  549.)  The  complaint  states  a 
good  cause  of  action  against  him.  It  shows  that  the  judgment 
of  Gould  V.  Lang  Syne  Jf,  Co.  was  obtained  by  the  fraudulent 
practices  of  Loomis  Gould  and  Dencla,  and  that  Ross  had 
notice  of  those  fraudulent  practices  when  he  bought  the  property. 
"  If  all  this  can  be  established  by  proof,  it  seems  to  us  that  the 
plaintiff  should  not  be  remediless  in  a  court  of  equity."  (Hayden 
V.  Haydm,  46  Cal.  341.) 

4.  "A  defense  peculiar  to  courts  of  equity,  is  founded 
upon  the  mere  lapse  of  time,  and  the  staleness  of  the  claim,  in 
cases  where  no  statute  of  limitations  directly  governs  the  case. 
In  such  cases,  courts  of  equity  act  sometimes  by  analogy  to  the 
law,  and  sometimes  act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands,  by 
refusing  to  interfere  when  there  has  been  gross  laches  in  prose- 
cuting rights,  or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights."  (2  Story  Eq.  Jur.,  Sec.  1520.)  It 
was  ujion  this  ground  that  the  court  below  sustained  the  demur- 
rer. The  district  judge,  in  rendering  his  opinion,  expressed 
doubts  as  to  whether  the  points  upon  which  his  decision  was 
rendered  were  "fairly  raised  upon  the  complaint  alone."  We 
are    of   opinion    tha*.    th«    facts  which    seem    to    have    controlled 
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the  judgment  of  the  district  court  are  not  "fairly  raised"  or 
presented  by  the  averments  in  the  complaint.  It  does  not 
appear  therefrom  that  the  mining  property  was  comparatively 
worthless  at  the  time  it  was  sold  at  sheriff's  sale.  There  is 
nothing  upon  the  face  of  the  complaint  which  affirmatively  shows 
that  the  property  was  of  any  greater  value  when  this  action  was 
commenced  than  it  was  at  the  time  of  the  sheriff's  sale,  or  at  the 
time  of  plaintiff's  purchase.  The  case,  as  made  out  by  the  com- 
plaint,  is  not,  in  our  opinion,  brought  within  the  facts  that  gov- 
erned many,  if  not  all,  of  the  decisions  cited  and  relied  upon  by 
respondent  upon  this  point,  and  the  correctness  of  which,  upon 
the  particular  facts  of  each  case,  are  not  questioned.  We  are 
well  aware  that  the  value  of  mining  claims  is  ordinarily  of  a 
very  fluctuating  character;  that,  as  stated  by  the  supreme  court 
of  the  United  States  in  Twin  Lick  Oil  Co,  v.  Marhm-y,  91  U.  S. 
692,  "  property  worth  thousands  to-day  is  worth  nothing  to-mor- 
row,  and  that  which  would  to-day  sell  for  a  thousand  dollars  as  its 
fair  value  may,  by  the  natural  changes  of  a  week,  or  the  energy 
and  courage  of  desperate  enterprise,  in  the  same  time,  be  made  to 
yield  that  much  every  day.  The  injustice,  therefore,  is  obvious,  of 
permitting  one  holding  the  right  to  an  ownership  in  such  proj^erty 
to  voluntarily  await  the  event,  and  then  decide,  when  the  danger 
which  is  over  has  been  at  the  risk  of  another,  to  come  in  and 
share  the  profit."  In  such  cases  the  courts  have  repeatedly 
declared  that  the  party  claiming  rights  to  the  property  must 
''put  forward  his  complaint  at  the  earliest  possible  moment," 
and  that  he  ''is  bound  to  act  with  reasonable  diligence  as  soon 
as  the  fraud  is  discovered."  There  is  nothing  that  can  call 
forth  a  court  of  equity  into  activity  ''but  conscience,  good 
faith,  and  reasonable  diligence."  It  does  not  affirmatively 
appear  upon  the  face  of  the  complaint  in  this  action  that,  at  the 
time  of  the  discovery  of  the  fraud,  the  plaintiff  considered  that 
the  property  was  worthless;  that  it  kept  silent,  waiting  for  the 
defendant  Hoss  to  develop  the  mine;  and  that  then,  after  the 
value  of  the  mine  had  be'^n  established  by  his  labor,  expense 
and  hazard,  the  plaintiff  commenced  this  action  "to  rob  him  of 
the  fruits  of  his  industry  and  enterprise."  It  may  be  that,  upon 
issues  of  fact  and  proofs  made  upon  the  trial,  such  a  state  of 
facts  may  be  presented.  Bat  our  decision  upon  the  questions 
of  law  raised  by  the  demurrer  must  be  governed  solely  by  the 
gufficiency   of    the   allegations   of    the    complaint.     We   have    no 
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right  to  anticipate  what  the  eyidence  will  be.  As  previously 
stated,  the  averments  of  the  complaint  must,  for  the  purposes 
of  this  decision,  be  taken  as  true.  The  statute  of  limitations 
in  this  s^te  declares  that  ^'an  action  for  relief  on  the  ground 
of  fraud,  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  accrued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud,''  can  only  be  commenced  within  three 
years.  (Gen.  Stat.  3644.)  This  action  was  commenced  within 
that  time,  and  hence  it  is  not  barred  by  the  stacute  of  limita- 
tions. This  statute  '*  embraces  all  character  of  actions,  legal  and 
equitable,  and  is  as  obligatory  upon  the  courts  in  a  suit  in 
equity  as  in  actions  at  law."  (White  v.  Sheldon,  4  Nev.  288; 
Lord  V.  Morris,  18  Cal.  486;  Hardy  v.  Harbin,  4  Saw.  548; 
Norton  V.  Meader,  Id.  615.)  ''The  statutes  of  limitations, 
where  they  are  addressed  to  courts  of  equity  as  well  as  to  courts 
of  law,  as  they  seem  to  be  in  all  cases  of  concurrent  jurisdic- 
tion at  law  and  in  equity,  *  *  ♦  to  which  they  directly 
apply,  seem  equally  obligatory  in  each  court.  It  has  been  very 
justly  observed  that  in  such  cases  courts  of  equity  do  not  act 
so  much  in  an%logy  to  the  statutes  as  in  obedience  to  them." 
(2  Story  Eq.  Jur.  1520;  N(yrri8  v.  Hoggin,  28  Fed.  Rep.  278, 
and  authorities  there  cited.)  Applying  these  principles  to  the 
case  at  bar,  it  is  very  clear  that  mere  lapse  of  time,  not  extend- 
ing beyond  the  period  fixed  in  the  statute  of  limitations  for 
the  commencement  of  the  suit,  constitutes  no  bar  to  the  action. 

5.  In  the  light  of  the  averment  in  the  complaint  that  this 
action  was  commenced  "by  the  express  consent,  direction  and 
authority  of  the  corporation,"  it  is  manifest  that  the  point 
stated  in  the  demurrer  that  plaintiff  has  no  legal  capacity  to  sue, 
is  not  well  taken. 

The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded.  The  district  court  will  designate  a  reasonable  time 
for  the  defendant  to  answer  the  complaint. 

By  Leonard,  C.  J.,  concurring: 

I  concur  in  the  judgment. 


Digitized  by 


Google 


April,  1888.]  Ex-partb  Finlen.  141 


Argnment  for  the  State. 


[No.  1286.] 
Ex-Partk  miles  finlen. 

Murder— Indictment  for— Habeas  Corpus— Examination  of  Tsari- 
MONT  Before  Grand  Jury — When  Defendant  Entitled  to  Release 
on  Bail— Constitution  and  Statutes,  Construed. — Petitioner  was 
indicted  by  the'grand  jury  of  Storey  county  for  mnrder  in  the  first  degree. 
He  applied  to  the  district  jndge  to  be  admitted  to  bail  upon  habeas  corpus^ 
and  his  application  was  refused  on  the  ground  that  the  indictment  found 
by  the  grand  jury  made  the  proof  evident  and  presumption  great  that  the 
offense  charged  therein  had  been  committed.  He  then  applied  to  the 
chief  justice  of  the  supreme  court  for  the  same  relief:  Hddt  by  Leonard 
C.  J.,  in  construing  Art.  1,  Sec.  7  of  the  constitution,  and 3687,  4141, 
4378  and  4602,  of  the  general  statutes,  that  as  the  petition,  for  the  writ 
of  habeas  corpus,  contained  allegations  which,  if  true,  showed  the  offense 
of  petitioner  to  be  manslaughter  only,  the  petitioner  was  entitled  to  have 
the  evidence  of  the  witnesses  before  the  grand  jury  reviewed  for  the  pur- 
pose of  enabling  the  court  or  judge  to  ascertain  whether  the  proof  is  evi- 
dent or  the  presumption  great,  and  thereby  to  determine  whether  the 
offense  committed— as  shown  by  this  and  other  testimony — is  a  bailable 
offense. 

Idem— Testimony  Confligting — Bail  Refused.— Upon  the  testimony  taken: 
Held,  that  it  was  conflicting  upon  material  points,  and  that  bail  should 
be  refused. 

Application  to  be  admitted  to  bail  on  haJbeaa  corpus. 

The  facts  are  stated  in  the  opinion. 

W.  E,  F.  Dedly  for  Petitioner. 

(No  brief  on  file.) 

J,  F,  Alexander,  Attorney  General,  for  the  State. 

(No  brief  on  file.) 

F.  M  Huffaker,  District  Attorney  of  Storey  county;  also  for 
the  State. 

I.  The  indictment  being  for  murder,  raises  so  great  a  pre- 
sumption of  the  guilt  of  defendant  as  to  deprive  him  of  the 
right  to  bail.     (Gen.  Stat.  4378.) 

II.  The  finding  of  the  grand  jury  cannot  be  inquired  into 
or  reviewed  for  any  purpose  on  this  application;  nor  can  its 
effect    in    creating    such    a    presumption     against    defendant    be 
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repelled  bj  testimony  as  to  his  guilt  or  innocence.  Our  statute 
never  designed  the  writ  of  JiohecLs  corpus  should  be  used  for 
any  such  purpose.  (Ex  parte  Allen,  12  Nev.  87;  People  v.  Tin- 
der, 19  Gal.  539;  81  Am.  Dec.  77.) 

III.  The  defendant  having  plead  to  the  indictment  in  the 
district  court,  can  this  court,  or  any  justice  thereof,  on  this 
-writ,  examine  the  witnesses  on  the  merit  of  the  indictment  1 
If  so,  why  submit  the  case  to  a  jury  ] 

IV.  The  district  court  having  acted  on  the  application  of 
petitioner  for  bail,  this  court  will  not  entertain  a  similar  appli- 
cation unless  it  affirmativ^ely  appears  that  the  court  has  erred 
arbitrarily.  (Ex  parte  IsbeU,  11  Nev.  295;  Ex  parte  Deny,  10 
Nev.  213.) 

At  Chambers,  Leonard,  C.  J.: 

On  May  23,  1888,  petitioner  was  duly  indicted  by  the  grand 
jury  of  Storey  county,  in  this  state,  for  the  crime  of  murder  in 
the  first  degree,  alleged  to  have  been  committed  in  said  county. 
May  5,  1888,  in  the  killing  of  one  David  Pyne,  as  stated  in  the 
indictment.  He  was  subsequently  arrested  upon  a  bench-war- 
rant issued  out  of  the  district  court  of  the  state,  in  Storey  county, 
and  has  ever  since  been  confined  in  the  county  jail  of  said  county, 
in  the  custody  of  the  keeper  thereof.  On  the  26th  day  of  May, 
1888,  he  pleaded  not  guilty  to  the  indictment,  and  the  cause  was 
set  for  trial,  July  16,  1888,  at  his  request.  On  June  5,  1888,  he 
applied  to  Hon.  Richard  Rising,  district  judge,  for  a  writ  of 
habeas  corpus  for  the  purpose  of  being  admitted  to  bail.  The 
writ  was  issued,  and  on  June  11,  1888,  the  judge  dismissed  the 
writ,  and  remanded  petitioner,  for  the  reason,  among  others, 
that  the  indictment  found  by  the  grand  jury  made  the  proof  evi- 
dent, and  the  presumption  great,  that  the  offense  charged  there- 
in had  been  committed.  Thereupon  the  court  intormed  petitioner 
and  his  counsel  that  they  could  have  a  trial  at  an  earlier  date 
than  the  one  set,  if  they  so  desired.  On  June  13,  1888,  a  similar 
petition  waa  presented  to  me,  as  chief  justice  of  the  supreme 
court,  for  the  issuance  of  a  writ  of  habeas  corpus,  for  the  same 
purpose.  The  writ  was  issued,  and  made  returnable  June  18, 
1888.  On  that  day,  petitioner  being  present  in  the  custody  of  the 
jailer,  the  district  attorney  of  Storey  county  and  the  attor- 
ney   general    api>eared    for  the  state,  and   in  Ppposi| 
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application,  moved  to  dismiss  the  writ  upon  two  grounds:  First, 
because  the  (petition  was  insufficient,  in  that  it  stated  no  facts 
showing  a  bailable  offense;  Second,  because  an  indictment  for 
murder  raises  so  great  a  presumption  of  the  guilt  of  the  defend- 
ant as  to  deprive  him  of  the  right  to  bail,  and  the  finding  of  the 
grand  jury  cannot  be  reviewed  on  an  application  for  bail,  or  its 
effect  in  creating  such  presumption  be  repelled  by  testimony 
as  to  his  guilt  or  innocence. 

The  only  attempt  made  in  the  petition  first  filed  to  state  facts 
showing  a  bailable  offense  consisted  in  an  allegation  to  the  effect 
tbat  ''petitioner  is  innocent  of  any  offense   or  crime;   that  he  is 
entitled,  to  be  admitted  to  bail,  and  is  entitled  to  make  applica- 
tion  to   be  admitted   to   bail   and  to   be   heard   with   his   proofs 
upon  such  application,  before  some  judge  of  some  court  of  com- 
petent jurisdiction;  and  that  he  has  been  deprived  of  such  right." 
My  opinion  was  and  is,  that  the  first  ground  of  objection  to  the 
petition   was   well   taken;  and,  upon  an  intimation  of  such   con- 
clusion,  petitioner,  upon   leave  granted,  amended  his  petition   by 
alleging  under  oath,   as  follows:      "That   heretofore,   to   wit,   on 
the  5th   day  of  May,  1888,   at  the  city  of  Virginia,  county  of 
Storey,  state  of  Nevada,  the  said  David  Pyne  and  your  petitioner, 
by  agreement  consented   and  agreed  to  fight,  and,  in   pursuance 
of  such   agreement  did   fight   at   said  county  of  Storey,   and  in 
such  fight  your  petitioner  struck  said  David  Pyne  with  his  hand 
in  self-defense;  that  he  is  informed  and  believes,  and  upon  such 
information  and  belief   alleges    the    fact    to  be,  that  said  David 
Pyne  did  not  die  by  reason  of  said  blow,  nor  did  your  petitioner 
kill,  or  intend  to  kill,   said   David    Pyne.     And   your  petitioner 
shows  that  all  he  did   w^s  in   pursuance   of   said   agreement  to 
fight,  and  that  he  never  in  his  life  struck  said  David  Pyne  except 
in  the   fight  above  mentioned,  which    was   by    agreement,   and, 
irhich  blow   was  given  by    defendant  in  necessary  self-defense." 
The  statute  provides  (Gen.  Stat.    4602)   that  if  any  person   or 
persons,   with   or   without    deadly    weapons,   upon   previous   con- 
cert and  agreement,   fight  one  with  the  other,  or  give  or  send, 
or   authorize  any  other    person    to    give   or    send,   a   challenge, 
verbally  or  in   writing,   to  fight    any   other   person,    the  person 
or    persons    giving,    sending,   or  accepting  a  challenge   to  fight 
any    other    person,   with   or   without    weapons,    upon  conviction 
thereof,  shall   be  punished  by  imprisonment   in  the  state  prison 
not  less  than   two  or   more   than   &ye  years,     ♦     ♦     ♦     Should 
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death  ensue  to  any  person  in   such   fight,  or  should  any  person 
die  from  any  injuries  received  in  such  fight^  within  one  year  and 
one   day,  the   person   or  persons   causing,  or  having  any  agency 
in    causing,   such    death,    either  by    flighting,   or    by  giving    or 
sending  for   himself,   or   for    any    other    person,   or  in  receiving 
for  himself,   or  for  any    other    person,  such   challenge  to   fight, 
shall   be  deemed   guilty   of   manslaughter,   and   punished    accord- 
ingly."    Article  1,  Sec.  7,    of   the  constitution  of  the  state,  pro- 
vides that   "all   persons   shall   be  bailable   by   sufficient   sureties, 
unless  for   capital    offenses,    when    the   proof  is   evident,   or   the 
presumption    great."      Under    the     statute,    no    person    charged 
with  an  offense   punishable  with  death  can   be  admitted   to  bail 
when   the    proof   is   evident,    or    the    presumption    great.     (Gren. 
Stat.    4378.)      Under  the   constitution   and  statute,    any   jierson 
charged  with  an  offense  punishable   with   death  has  the  right  to 
be  admitted  to  bail   before   conviction,   if  the  proof  of  his  guilt 
is  not  evident,  or  the   presumption   of  it  is   not  great.     At   the 
hearing  it  was   not   denied  by  counsel  for  the  state   that,  if  the 
allegations   of   the    amended    petition    were    true   in    fact,    then, 
under    section    4602,   Gen.     Stat.,    the     petitioner    was   at    most 
guilty  of   manslaughter.    In   other  words,  it  was   not   denied,  if 
Finlen  and  Pyne  fought  fairly,  one  with  the  other,  in  pursuance 
of  previous   concert   and   agreement,   and   if,  in   such  fight,    Fin- 
len  inflicted   upon   Pyne  a   mortal   stroke  or  wound,   that    then 
petitioner's    offense     was    at    most    manslaughter.       But    it    was 
claimed,   on   behalf  of   the  state,   that   the   indictment   raised  so 
strong    presumption    of    petitioner's    guilt    of    a    capital    offense 
charged    therein,   that  in    this    proceeding   oral   testimony    could 
not  be  received  to  repel  such   presumption.     On  the  other  hand 
Finlen's  counsel   claimed    the    right   to   remove   the   presumption 
raised  by   the  indictment    by    oral   testimony,   and   especially   to 
show,  by  all  the   witnesses    who   testified  before  the  grand  jury, 
and  by  all  whom  the  state  might   call   or  suggest,   without  any 
material    conflict,    the    facts    alleged  in   the    amended    petition. 
He  asserted    that   all  the   evidence   that    had   been  or  could    be 
produced,   would    show  that   the   facts   alleged   in    the   amended 
petition   were   true.     I   was  not   asked   to  pass  upon   and   weigh 
conflicting    testimony.      All  the   witnesses    examined   before   the 
grand  jury  but  one  were  present,  and  the  substance  of  what  the 
absent  witness  would  testify  to,  if  called,   was  agreed  to  by  the 
opposing  counsel.      The   question,   therefore,  was   and  is  whether 
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the  circumstances  shown  were  such  as  to  justify  the  admission 
of  evidence  aliunde  the  indictment,  and,  if  necessary,  all  the 
evidence  touching  the  allegation  and  claim  of  petitioner  that 
the  aUeged  offense  was  and  could  l)e,  under  the  statute,  but 
manslaughter,  and  that  all  the  evidence  in  the  case  would  show 
it  to  be  such. 

It  will  serve  no  useful  purpose  to  collate  the  many  and  op- 
posing authorities  upon  this  question.  A  few  courts  have  held 
that  under  no  circumstances,  after  indictment  found  for  a 
capital  offense,  can  the  accused  be  admitted  to  bail;  that  the 
presumption  of  guilt,  raised  by  the  indictment  is  so  great,  that 
no  evidence  can  be  received  on  application  for  bail  to  repel  it. 
Many  others  have  held  that  evidence  will  not  be  received  except 
under  special  and  extraordinary  cases.  Many  others,  and  I 
think  the  greater  number,  have  held  that  the  production  of  an 
indictment  makes  a  prima  fcbcie  case  of  guilt  in  the  highest 
degree  of  which  the  defendant  could  be  convicted  under  the 
indictment;  but  that  in  proceedings  to  obtain  bail,  ^xculpatory 
evidence  may  be  produced  by  the  defendant,  and  rebutting 
evidence  by  the  state,  and  that  upon  all  the  evidence  so  pro- 
duced, together  with  the  indictment,  the  judge  or  court  issuing 
the  writ  must  decide  whether  "the  proof  is  evident,  or  the 
presumption  great,"  that  the  defendant  is  guilty  of  a  capital 
offense,  and  grant  or  refuse  bail  according  to  the  conclusion 
reached.  All  of  the  last-mentioned  line  of  decisions  agree  that 
the  burden  is  upon  the  accused  to  remove  the  presumption  raisf^d 
by  the  indictment.  In  Lumm  v.  Statef  3  Porter,  (Ind.)  294,  the 
petitioner  was  in  custody  under  a  charge  of  murder  in  the  first 
degree,  preferred  by  indictment.  He  prayed  for  a  writ  of 
habeas  corjtus  to  enable  him  to  give  bail.  At  the  hearing  he 
contended  that  he  was  not  guilty  of  the  offense  charged,  and 
that  he  had  a  right  to  go  behind  the  indictment,  and  prove  to 
the  judge  that  the  offense  of  which  he  was  guilty  was  of  an 
inferior  grade — a  grade  that  was  bailable — and  that  upon 
making  such  proof  he  was  entitled  to  be  let  to  bail.  The  court 
sustained  this  view,  upon  the  ground  that  the  statute  of  Indiana 
had  changed  the  English  rule  not  to  go  behind  the  indictment. 
The  statute  of  that  state  was  subittantially  like  ours.  (Rev. 
Stat.  Ind.  1843,  927;  Gen.  Stat.  Nev.  3671.)  I  quote  from 
the  opinion:  "The  judges  in  that  country  [England]  do  not 
Vol.  XX— 10. 
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go  behmd  the  indictment  on  applications  of  this  charac- 
ter, not  because  it  would  seem,  from  an  opinion  of  impro- 
priety in  so  doing,  but  from  a  want  of  power.  They  day 
the  evidence  before  the  grand  jury  is  secret,  and  to  be 
kept  secret,  and  that  hence  they  cannot  avail  themselves  of 
the  means  of  judging  of  the  case.  Where  a  party  is  committed 
upon  a  criminal  charge  otherwise  than  upon  an  indictment,  they 
re-examine  the  case  upon  habeas  corpus^  and  remand  or  let  to 
bail  as  is  judged  right.  *  *  *  Our  statute  contemplates  two 
kinds  of  applications  for  the  writ  of  habeas  corjrus^  one  in 
which  the  petitioner  claims  to  be  absolutely  discharged  from 
custody,  on  the  ground  that  his  arrest  and  detention  were 
originally,  or  have  become  subsequently,  entirely  illegal;  the 
other,  where  he  admits  the  legality  of  the  arrest  and  detention, 
but  claims  the  right  to  give  bail  for  his  appearance  to  meet  the 
charges  upon  which  the  arrest  and  detention  are  based,  and  not 
to  be  absolutely  discharged.  But  in  both  kinds,  we  think,  the 
statute  authorizes  the  judge  hearing  the  application  to  cause 
notice  to  be  given  to  the  party  interested  in  resisting  it,  or  his 
attorney,  (Sees.  28-30,  p.  932;)  to  summon  witnesses  to  testify 
in  the  premises,  (Sec.  17,  p.  930;)  and  to  fully  investigate  the 
case.  (See  the  provisions  of  the  haJ>eas  corpus  act  generally,  Rev. 
Stat.  p.  927.)  Such  being  the  fact,  the  obj^tions  of  the  English 
judges,  that  they  cannot  get  at  the  evidence  necessary  to  a  correct 
understanding  of  the  case,  does  not  apply  'here;  for,  though  the 
evidence  given  to  the  grand  jury  cannot  be  laid  before  the 
judge,  yet  the  witnesses  themselves  can  be  summoned  and 
examined  by  him.  *  *  *  On  the  other  hand  indictments 
are  found  upon  ex  parte  testimony,  and  hence  often  upon 
an  incorrect  understanding  of  the  case;  and,  further,  upon  an 
indictment  for  murder  in  the  first  degree,  the  accused  may  be 
convicted  of  murder  in  the  first  or  second  degree,  or  of  man- 
slaughter.  *  *  *  An  indictment  for  murder  in  the  first 
degree  is  therefore,  in  reality,  an  indictment  for  some  one  of 
three  offenses,  upon  either  of  which  the  defendant  may,  accord- 
ing to  the  evidence,  be  convicted.  Prosecuting  attorneys  are 
consequently  tempted,  as  a  matter  of  policy,  to  draw  their 
indictments  covering  the  highest  offense,  thus  including  the 
inferior,  rather  than  for  either  of  the  lower,  which  does  not 
include  the  superior.  The  indictment,  therefore,  should  not 
be  taken    as  conclusive   of  the  grade   of  offense   in   determining 
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the  question  of  bail  After  a  party  was  indicted  for  a  ciime  of 
which  the  court  had  jurisdiction,  a  judge  could  not,  of  course, 
wholly  discharge  him;  for  he  would  be  bound  to  answer  to  the 
indictment.  He  could  only  permit  him  to  give  bail  for  his 
appearance  for  triaL  Nor,  we  may  remark,  would  the  opinion 
of  the  judge,  on  the  hearing  of  the  habeas  corpus  application,  as 
to  the  character  of  the  crime,  be  a  matter  to  come  before  the 
court  or  jury  on  the  trial  upon  the  indictment/'  Referring  to 
that  decision  in  People  v.  Tind&r,  19  Cal.  547,  81  Am.  Dec.  77,  Mr. 
Justice  Field  said:  "  In  Indiana  the  supreme  court  held  that  the 
statute  of  the  state  authorized,  on  application  for  bail,  an  examina- 
tion of  witnesses  and  a  full  investigation  of  the  case.  The  court  also 
held  that  as,  under  an  indictment  for  murder  in  the  first  degree, 
the  accused  might  be  convicted  of  murder  in  the  first  or  in  the 
second  degree  or  manslaughter,  it  should  not  be  taken  as  con- 
clusive of  the  grade  of  the  offense  in  determining  the  question 
of  bail.  As  to  the  first  ground,  it  is  sufficient  to  say  that  we 
have  no  such  statute  in  this  btate;  and,  as  to  the  second  ground, 
it  does  not  strike  us  as  possessing  any  force.  Though  it  is  true, 
under  an  indictment  for  murder  in  the  first  degree,  the  Reused 
may  be  convicted  of  a  less  offense,  the  grand  jury  have  no 
right  to  present,  and  we  are  not  to  presume  that  they  have 
presented,  an  indictment  of  that  character,  unless  the  evidence 
before  them,  explained  or  uncontradicted,  would  warrant,  in 
their  judgment,  a  conviction  of  the  ofiense  in  that  degree.  The 
indictment  is  their  finding  that  of  the  ofiense  designated,  in  its 
character  and  degree,  the  defendant  is  guilty.  And  we  agree 
with  Mr.  Justice  Sutherland,  ex  parte  Tayloe^  5  Cow.  56,  that  *an 
indictment  must  be  taken  as  conclusive  upon  the  degree  of  the 
crime '  on  application  for  bail.'' 

No  person  appreciat«^s  and  admires  the  judicial  ability  of 
Justice  Field  more  than  myself.  But  it  seems  to  me  that  he 
failed  to  give  satisfactory  answer  to  the  arguments  in  Lumm's 
case,  whether  they  were  entirely  sound  or  not.  And  it  should 
be  remarked,  in  this  connection,  that  Mr.  Justice  Sutherland's 
statement  that  *Hhe  indictment  must  be  taken  as  conclusive 
upon  the  d^ree  of  crime"  is  pure  dictum^  because  Tyler  had 
not  been  indicted,  and  the  court,  upon  his  application  for  bail, 
did  not  examine  the  depositions  taken  before  the  coroner. 
Besides,  in  Tinder's  case,  it  is  admitted  that,  under  "special 
and  extraordinary  circumstances"   in   applications  for  bajly  courts 
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or  judges  may   look   beyond   the   indictment.     Why  except  such 
cases  if    the     indictment   precludes   all    inquiry?       Every    judge 
and  lawyer  of  experience  knows  it  is  common  practice,  in  cases 
of  homicide,  to  indict  for  murder  in  the  first  degree.      So  com- 
mon is  it  that  the  presiimption  spoken  of  by  Justice  Field,  that 
the  indictment  charges  the  true  crime,  is  at  least  greatly  shaken. 
It  is   true  that  in    Hyde^s   Case,  2    Parker  Crim.    R.  570,  also 
referred    to    by    Justice    Field,   the    defendants,    who  had    been 
indicted  for  murder,    were   not    permitted  to    furnish   proof,    by 
affidavit  or  oi*al  testimony,  beyond  that  taken  before  the  coroner 
and   the  grand  jury,   on   which    the    indictment    was   found,    to 
show   their   innocence   as  affecting   the   question   of  bail,  for   the 
reason  that  such  a  rule  of  practice  would,  in  effect,   ''  transform 
a  motion  for  bail  into  an  examination  into  the  guilt  or  innocence 
of    the    prisoners."     Yet,   said    the    court:     "  The   power  of  the 
court  to  bail   is   unquestioned.      But   the   principles   which   will 
guide   the  court  in   the  exercise   of  this   power   have   been   well 
established,   and   will    be  recognized    here   as    the    true   rule    by 
which   to   be  governed.      It    has   been   said   that  in    the   higher 
class  of  offenses,    particularly   of  a  capital   nature,   a   court   will 
not  bail  after  indictment,   although  they  may  before.      This  dis- 
tinction arises   from   the  fact   that   in  one   case  the  court  have 
before  it  the  testimony   taken  before  the  grand  jury,   or  before 
the   committing  magistrate,   and  can   thus,   by    an  inspection    of 
the   testimony,    be   enabled    to   form   some   judgment    as    to    the 
probable  guilt  or  innocence;     while   in    the   other   case    the   old 
rule   did    not    permit    the   testimony    before   the   grand    jury   to 
be     disclosed,     and     the     court    was      therefore,     after     indict- 
ment,   unable    to     say     on    what     proof    it    had    been    found.'' 
After     referring     to     certain     cases     showing      the      distinction 
stated,  the  court  adds:  "  Other  instances  to  the  same  effect  might 
be   cited,   all    showing  that    the   distinction   made    between   bail- 
ing in  capital  cases,  before  or  after  indictment,  has  been  founded 
on  the   reasons   above   given;    that,  before  indictment,  the   court 
have  access  to  the  depositions  and  testimony  on  which  the  charge 
is  based,  and  in  other  cases  could  not,   because  the  grand   jury 
were  requii-ed   to   keep   the   testimony   before  it   secret;  and    the 
court,  having   no   means  of   inferring   otherwise,  would    therefore 
always   imply   that    the  grand  jury  had   not   indicted    on   insuffi- 
cient  proof,   and   so   refuse   to    bail.       Such    difficulty,    however, 
does  not  exist  in  this  case.     It  is  provided  by  2  Revy^tat.  J|24, 
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Sec.  30,  that  'every  grand  jury  may  appoint  one  of  their  num. 
ber  to  be  a  clerk  thereof,  to  preserve  minutes  of  their  proceed- 
ings, and  of  the  evidence  given  before  them,'  etc.;  which  was 
done  here;  and  the  whole  evidence  taken  before  the  grand  juiy, 
who  found  this  bill,  it  is  admitted,  is  before  the  court,  consist- 
ing of  a  record  of  the  testimony  taken  before  the  coroner's  jury, 
which  was  also  read  before  the  grand  jury,  together  with. a  full 
record  of  all  other  facts  testified  to  before  the  grand  jury.  The 
question  of  bail  is  therefore  open  to  consideration,  to  the  same 
extent  as  it  would  be  if  applied  for  before  indictment,  for  the 
court  knew  on  what  testimony  this  indictment  was  found."  The 
court  proceeded  to  examine  the  testimony,  and  found  that,  as 
to  three,  the  evidence  would  not  justify  conviction  of  the  offense 
charged,  and  admitted  them  to  bail.  As  to  two  others,  the  court 
said:  "  As  regards  Irving  and  Monissey,  I  must  go  still  further, 
and  say  that,  upon  the  testimony,  I  am  entirely  clear  there  is 
not  only  none  on  which  a  conviction  can  be  had,  but  that  the 
proof  did  not  warrant  the  finding  of  the  indictment.  Whatever 
may  have  been  the  errors  or  follies  of  either  Irving  or  Mor- 
rissey,  it  will  not  answer  to  allow  of  a  precedent  so  dan- 
gerous to  the  liberty  of  the  citizen  as  that  of  upholding  an 
indictment  based  on  testimony  so  utterly  insufficient;  and 
while  the  grand  jury,  in  the  discharge  of  its  most  responsible 
aud  important  duties,  will  always  have  the  firm  and  steady  sup- 
port of  this  court,  the  court  must  with  equal  firmness  and  fidel- 
ity guard  the  personal  rights  of  the  citizen  against  the  conse- 
quences of  so  dangerous  a  precedent  as  that  of  sustaining  or 
favoring  an  indictment,  the  finding  of  which  is  so  utterly  unwar- 
ranted by  the  proof."  Irving's  bail,  that  had  already  been  fixed, 
was  allowed  to  remain,  and  Morrissey  was  admitted  to  bail  in 
the  sum  of  ten  thousand  dollars.  Two  others  were  denied  baiL 
And  yet  this  opinion  is  quoted  to  show  that  the  finding  of  an 
indictment  is  conclusive  of  the  defendant's  guilt  of  a  capital 
offenne.  I  have  quoted  from  it  thus  liberally  for  the  purpose  of 
showing  the  reason  of  the  rule  followed  in  so  many  English  and 
American  cases,  not  to  go  behind  the  indictment  in  applications 
for  bail  in  capital  cases;  that  is  to  say,  from  want  of  power, 
because  upon  such  application  no  means  were  provided  for  get- 
ting the  evidence  before  the  court  or  judge.  But  our  statute 
provides  that,  after  indictment,  ''the  defendant,  if  the  offense 
be  punishable    with    death,    when    arrested   under  the   warranty 
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shall  be  held  in  cuRtody  by  the  sheriff  of  the  county  in  which 
the  indictment  is  found,  unless  admitted  to  bail  on  an  examinar 
tion  upon  a  writ  of  habeas  corpus"  (Gen.  Stat.  4141,  4389.) 
And  our  habeas  corpus  act  gives  full  power  to  the  judge  who 
grants  the  writ  "  to  requii-e  and  compel  the  attendance  of  wit- 
nesses by  process  of  subpoena  and  attachments,  and  to  do  and 
perform  all  other  acts  and  things  necessary  to  a  full  and  fair 
hearing  and  determination  of  the  case/'  (Gen.  Stat  3687.)  We 
have  seen  what  construction  and  effect  the  court,  in  Lumm'is 
case,  supra,  gave  to  the  Indiana  statute,  of  <^hich  ours  is  nearly 
an  exact  copy;  that  is  to  say,  that  the  power  to  bring  witnesses 
removed  the  objection  made  by  the  English  judges  after  indict- 
ment, just  as,  in  Kyler's  case,  the  statute  providing  for  the 
preservation  of  the  evidence  taken  before  the  grand  jury  performed 
the  same  office. 

There  is  nothing  in  our  constitution  or  laws  prohibiting  in 
terms  or  by  necessary  implication,  an  examination  of  the  evi- 
dence for  or  against  a  person  charged  by  indictment  with  a& 
offense  punishable  with  death.  But  the  constitution  and  laws 
regulating  criminal  proceedings  must  be  construed  together; 
and  from  them,  and  according  to  their  letter  and  spirit,  a  sys- 
tem of  practice  should  be  established,  which,  if  possible,  will 
insure  to  every  accused  person  his  constitutional  rights,  with- 
out giving  to  one  person  or  body  of  persons  the  functions  that,, 
under  the  constitution  and  laws,  are  intended  to  be  exercised 
by  others.  It  is  the  duty  of  grand  juries  to  indict  when  all  the 
legal  evidence  taken  before  them  is  such,  as  in  their  judgment, 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction 
by  a  trial  jury.  They  ought  not  to  charge  the  accused  with 
murder  in  the  first  degree,  if  the  evidence  will  only  sustain  a 
conviction  for  murder  in  the  second  degree  or  manslaughter; 
and  in  a  proceeding  like  this  it  will  be  presumed  that  they  have 
not  done  so.  And  although  every  person  accused  of  a  capital 
offense  is,  at  any  time  before  conviction,  entitled  to  be  admitted 
to  bail  if  the  proof  of  his  guilt  of  murder  in  the  first  degree  is 
not  evident,  or  the  pi-esumption  of  it  is  not  great,  still,  in  my 
opinion,  in  ordinary  cases,  where  the  proof  of  guilt  is  to  be 
found  in  many  different  facts,  and  especially  when  the  evidence 
in  the  case  is  conflicting,  it  is,  and  always  has  been,  the  peculinr 
province  of  the  trial  jury  to  discriminate  and  decide  whether 
the  offense  committed  is  murder  in   the    first   degree    or    second^ 
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or  manslaughter;  and  in  such  cases  this  power  ought  not  to  be  exer- 
cised  by  courts  or  judges  on  application  for  bail.  If  T  understand 
it  correctly,  the  review  of  Judge  Cowen's  opinion  in  People  v.  Mc- 
leod, 1  Hill,  377,  37  Am.  Dec.  328,  by  Judge  Tallmadge,  in  26 
Wend.  663,  697,  expresses  my  view  of  the  proper  practice. 
Although  not  authority  like  a  decision  of  court,  it  has  the  full 
approval  of  Chancellor  Kent,  Chief  Justice  Spencer,  Judge 
Sherman,  Chief  Justice  Gibson,  Prof.  Greenleaf,  Daniel  Web- 
ster and  other  great  legal  lights.  At  page  697,  he  says:  "The 
true  rule  upon  the  subject  of  bail  or  discharge  after  indictment 
for  murder  undoubtedly  is  for  the  judge  to  refuse  to  l>ail  or 
discharge  upon  any  affidavit  or  proof  that  is  svsceptihU  of 
being  controverted  an  the  other  side.  When,  however,  the 
prisoner's  evidence  is  of  that  positive  and  certain  character  that 
it  cannot  be  *  gainsaid,'  then  the  prisoner  is  entitled  to  be 
bailed  or  discharged;  as  in  the  case  where  the  man  supposed  to 
be  murdered  is  living,  where  the  prisoner  has  been  tried  and 
acquitted  of  the  same  offense,  or  where  the  supposed  murder 
was  a  homicide  committed  in  a  war  between  two  nations.  As 
applicable  to  the  case  under  consideration,  if  the  attack  on  the 
Caroline*  was  authorized  and  sanctioned  by  the  Canadian 
authorities  and  the  British  government,  the  evidence  of  such 
authorization,  furnished  by  the  British  government  and  ihe 
United  States,  is  of  that  conclusive  and  recorded  character  that 
it  cannot  be  controverted  at  the  tribunal,  if  produced  at  a  trial  of 
the  indictment.  It  would  show  a  state  of  war  between  the  two 
countries  of  the  *  imperfect  sort'  stated  by  Rutherford,  but 
nevertheless  a  'lawful  war,'  which  furnishes,  under  the  law  of 
nations,  an  immunity  to  McLeod,  a  soldier  engaged  in  it.  If 
such  would  be  the  effect  of  that  evidence  on  a  trial  of  the 
indictment,  then,  on  habects  corpus,  the  same  incontrovertible 
evidence  authorizes  a  discharge  by  the  court."  I  do  not  under- 
stand Judge  Tallmadge  to  say  that,  upon  application  for  bail 
after  indictment  for  murder,  the  judge  should  refuse  to  bail  if 
the  other  side  should  say  simply,  '<I  deny  defendant's  affidavits," 
because  that  may  be  done  in  any  case.  He  did  not  mean  to 
say  that,  if  a  person  is  indicted  for  a  crime  for  which  he  has 
once  been  tried  and  acquitted,  bail  should  be  refused  simply 
because  the  district  attorney  denies  the  former  trial  and 
acquittal.  He  meant  that,  if  the  accused  could  show  by  such 
indisputable    evidence    as     the     record    of     a    former    trial    and 
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acquittal,  which  the  state  could  not  controvert  in  fact  at  the 
trial,  then  the  presumption  raised  by  the  indictment  was  over< 
thrown,  and  bail  ought  to  be  allowed.  On  the  contrary,  if  the 
question  of  a  defendant's  guilt  of  a  capital  offense  hinges  npon 
a  fact  involved  in  doubt, — as  if  the  existence  of  a  fact  on  which 
his  guilt  or  innocence  of  the  offense  charged  in  <  the  indictment 
depends,  may  from  the  evidence  be  found  one  way  or  the  other, 
— then  hail  should  be  refused  But  if  his  guilt  of  a  capital 
offense  depends  upon  a  fact  that  is  admitted  by  the  state  not  to 
exist,  or  if  its  non-existence  is  shown  by  all  the  evidence  in  the 
case;  or  if  he  is  innocent  of  a  capital  offense  upon  a  certain 
state  of  facts,  and  those  facts  are  admitted,  or  if  all  the  evidence 
in  the  case  proves  them  to  be  true, — then  the  accused  is  entitled 
to  bail  Nor  does  it  matter  that  the  grand  jury,  by  finding  the 
indictment,  presumably  has  passed  upon  the  fact  on  which  the 
prisoner's  guilt  of  a  capital  offense  depends,  in  whole  or  part, 
and  has  found  against  him  thei-eon. 

In  Tinder's  Case  it  is  said:  "The  existence  of  the  party 
charged  to  have  been  murdered,  would  constitute  an  extraordi- 
nary circumstance  in  any  case,  and  the  allegation,  under  oath, 
of  his  existence  in  the  application  for  bail,  would  justify,  if  not 
require,  a  careful  examination  of  the  evidence  offered.  So,  too, 
would  a  clear  confession  by  another  of  the  commission  of  the 
offense  for  which  defendant  is  indicted."  Still,  before  the 
grand  jury  can  find  an  indictment  for  murder  in  the  first 
degree,  they  must  find  that  a  homicide  has  been  committed, 
and  by  the  accused.  Justice  Field  further  says;  "Bail  may 
also  be  taken,  after  indictment  found,  where  no  such  special 
and  extraordinary  circumstances  exist  as  we  have  mentioned. 
Tims  it  may  be  taken  upon  the  admission  of  the  public  prose- 
cutor that  the  evidence  which  he  can  produce  will  not  warrant  a 
Conviction  of  a  capital  offense,  or  upon  his  admission  of  facts 
from  which  it  is  evident  no  such  conviction  can  take  place." 
Bat  suppose  the  public  prosecutor  will  not  make  the  admission 
stated,  although  the  facts  justify  him  in  so  doingi  It  may  be 
he  is  not  satisfied  in  his  own  mind  as  to  the  degree  of  the 
offense,  and  that  he  does  not  wish  to  assume  the  responsibility 
of  deciding.  He  may  refuse  to  admit  facts,  although  they 
exist,  "from  which  it  is  evident  that  no  conviction  of  a  capital 
offense  can  be  had."  He  may  say:  "  Here  is  an  indictment 
charging  muixler  in  the  first  degree,   and    that    is  suffioient  until 
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the  defendant  can  show  a  case  entitling  him  to  go  behind  the 
indictment,  and  even  then  he  must  remove  the  presumption 
raised  by  it."  No  power  on  earth  can  compel  a  public  prose- 
cutor to  admit  facts  if  he  is  unwilling  to  do  so;  and  yet,  if  all 
the  evidence  in  the  case  shows  the  existence  of  a  fact  from 
which  it  is  evident  no  conviction  of  a  capital  offense  can  be  had, 
why  is  there  not  the  same  reason  for  admittiog  to  bail  as  there 
would  be  if  the  public  prosecutor  should  admit  it?  When  it  is 
admitted  that  a  homicide,  if  it  was  committed  under  certain 
circumstances,  amounts  to  manslaughter  only,  and  the  state's 
attorney  will  not  admit  such  circumstances,  how  is  the  accused 
to  obtain  his  constitutional  rights  if  he  cannot  do  so  by  alleging 
in  his  petition  the  exculpating  tacts  and  circumstances,  and 
offering  to  show  their  existence,  not  by  preponderance  of  evi- 
dence, but  by  all  of  it )  Such  was  the  case  presented  to  me  at 
the  hearing  upon  this  application,  and  upon  which  I  granted 
leave  to  present  the  oral  testimony  of  all  the  witnesses  exam- 
ined before  the  grand  jury,  and  any  others  the  district  attorney 
might  suggest-,  touching  the  allegations  of  the  amended  peti- 
tion, to  the  end  that  defendant  mighty  show,  if  he  could,  that 
all  the  evidence  in  the  case  showed  that,  under  the  statute 
referred  to,  he  was  not  guilty  of  a  capital  crime.  Justice  Field 
and  Judge  Tallmadge  have  by  no  means  exhausted  the  list  of 
cases  wherein  there  are  or  may  be  special  and  extraordinary 
circumstances  permitting  evidence  aliunde  the  indictment  I 
think  this  case,  as  presented,  belongs  to  the  same  class. 

It  now  remains  to  give  my  conclusions  upon  the  testimony 
given,  together  with  the  indictment,  in  connection  with  the 
statute  under  which  defendant  claims  the  offense  charged  can 
be  no  greater  than  manslaughter.  (Gen.  Stat.  4602.)  It  is 
proper  for  me  to  give  my  construction  of  this  statute  for  the 
purposes  of  this  pi*oceeding;  but,  in  view  of  the  fact  that  the 
case  will  hereafter  be  tried  by  a  jury,  I  will  not  run  the  risk  of 
doing  injury  to  the  defendant  or  tiie  state  by  commenting  upon 
the  evidence,  which  I  have  examined  with  great*  care.  For 
present  purposes  the  statute  may  be  epitomized  as  follows:  "  If 
any  two  persons,  upon  previous  concert  and  agreement,  fight 
one  with  the  other,  with  deadly  weapons  or  without  them,  and 
death  ensues  to  either  party  in  such  fight,  or  if  either  party 
dies  from  any  injuries  received  in  such  fight,  within  a  year  and 
a  day,   the   person    causing     such    death    by    fighting    shall    be 
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deemed  guilty  of  manalaiighter,  and  punished  accordingly. " 
Before  petitioner  can  bring  this  case  within  the  influence  of  the 
statute  under  consideration,  in  this  proceeding,  it  must  appear 
by  the  evidence,  without  material  coiAici— firsts  that  there  was 
a  previous  agreement  between  himself  and  the  deceased  to  fight; 
and,  second,  that  each  did  fight  the  other.  According  to  my 
idea  of  the  meaning  of  the  words,  ''fight  one  with  the  other," 
there  is,  to  say  the  least,  a  great  conflict  of  evidence  as  to 
whether  there  was  such  a  fight,  and  as  to  whether  the  deceased 
fought  at  all.  Another  question  presented  by  some  of  the  evi- 
dence was  referred  to  at  the  hearing,  which  I  will  not  diBCuss. 
The  jury  must  determine  it.  (See  SkUe  v.  Hildreth,  9  Ired.  436 
et  seq,;  51  Am.  Dec.  364;  WUsan  v.  State,  4  Tex.  App.  643.)  The 
petitioner  is  remanded. 


[No.  1285.] 


S  m\    THE  STATE  OP  NEVADA,  ex  rel.  JOHN  F.  ALEXANDER, 
Relator,  v.  F.  J.  McCULLOXJGH,  Respondent. 

Quo  Warranto  — When  Libs  —  Fiormous  Controvbrst — Afpoimt- 
MRNT  OF  Warden  or  State  Prison. — An  infonnation  in  the  natnre 
of  quo  tootrranto,  filed  against  the  incumhent  of  an  office  for  the  sole 
pnipose  of  having  a  judicial  determination  as  to  who  possesses  the 
power  of  appointment  to  such  office,  it  heing  apparent  that  defend* 
ant  will  remain  in  office  whatever  may  he  the  decision,  will  he  dis- 
missed. 

Information  in  the  nature  of  qtio  uxMrranto, 

Facts  stated  in  opinion. 

«/.  F.  Alexander,  Attorney  General,  for  Relator. 

T,  D.  Edwards,  for  Respondent. 

By  the  Court,  Belknap,  J.: 

On  the  23d  day  of  April,  1888,  an  information  in  the  nature 
of  qtu>  warranto  was  filed  in  this  court,  alleging,  in  substance, 
that  the  relator  was  the  attorney  general  of  the  state,  and  ex 
officio  a  member  of  the  board  of  state  prison  commissioners; 
that  among  the   powers   of   tiie   board    was   that    to  appoint    a 

Digitized  by  LjOOQ IC 


April,  1888.]        State  v.  MoCullough.  166 

Opinion  of  the  Court — Belknap,  J. 

warden  of  the  state  prison;  that,  in  the  exercise  of  this  power, 
the  hoard  had  appointed  the  defendant;  that  upon  the  18th  day 
of  April,  1888,  it  had  removed  him,  but  that  he  had  refused, 
and  still  refuses,  to  obey  the  order  of  removal,  and  continues 
to  exercise  the  functions  of  the  office.  Defendant,  answering, 
denies  the  authority  of  the  board  in  the  premises,  and  claims 
title  to  the  office  by  virtue  of  an  election  by  the  legislature  upon 
(he  12th  day  of  January,  1887.  No  issue  of  fact  is  raised  by 
the  pleadings.  The  issue  is  one  of  law;  the  question  being 
whether  the  power  to  appoint  the  warden  rests  in  the  legisla- 
ture or  in  the  board.  The  parties  to  the  present  proceeding 
endeavored  to  obtain  a  judicial  determination  of  this  question 
in  a  recent  proceeding,  under  circumstances  tending  to  show 
the  object  of  the  present  suit.  In  that  case,  the  information, 
which  was  filed  on  the  2d  day  of  April  of  the  present  year, 
alleged  that  the  board  was  vested  with  the  authority  to  appoint 
a  warden,  and  that  defendant  had  usurped  the  office.  The 
answer  expressly  admitted  the  authority,  and  set  up  title  to  the 
office  by  virtue  of  an  appointment  by  the  board.  Upon  this 
state  of  the  case,  no  issue  was  presented,  and  the  case  was 
therefore  dismissed.  Afterwards  the  board  of  state  prison  commis- 
sioners made  the  order  of  removal  before  mentioned,  and  instituted 
the  present  proceeding. 

The  fact  that  the  opposing  parties  upon  the  record  of  the 
previous  suit  entirely  agreed  as  to  the  law  and  facts  of  the  case, 
and  that  it  was  dismissed  because  no  issue  was  raised,  and 
because  an  issue  was  made  immediately  thereafter  by  the 
alleged  dismissal  of  the  warden,  induced  us  to  inquire  of  coun- 
sel in  open  court  touching  the  purpose  of  this  suit.  The 
attorney  general  frankly  admitted  that  defendant  was  removed 
for  no  other  reason  than  to  obtain  a  decision  as  to  the  power 
of  the  board  in  the  premises;  and  we  infer,  from  answers  made 
to  questions  touching  the  course  to  be  pursued  by  the  board, 
that  it  will  reappoint  defendant,  should  its  power  to  appoint  a 
warden  be  affirmed  in  this  proceeding.  In  other  words,  what- 
ever may  be  the  result  of  this  litigation,  defendant  will  remain 
the  warden.  It  is  plain  that  no  real  dispute  exists  between  the 
parties.  As  admitted,  the  case  has  been  made  for  the  purpose 
of  obtaining  the  decision  of  the  court  upon  a  question  of  con- 
stitutional law.  These  facts  alone  require  the  dismissal  of  the 
case.      But    the  requirement  is   strengthened,   and    the   proceed- 
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ing  further  condemned,  bj  the  consideration  that  a  decision 
upon  the  merits  might  be  used  as  a  precedent  in  litigation 
involving  the  same  question,  which  may  arise  whenever  the 
legislature  and  the  board  do  not  agree  upon  a  warden.  It 
would  seem  that  this  is  the  only  practical  purpose  of  this  suit.  If 
the  question  should  ever  arise  in  the  regular  course  of  litigation^ 
the  parties  interested  should  have  the  opportunity  of  presenting 
their  views  unaffected  by  the  present  proceeding.  Courts  uni- 
formly refuse  to  consider  cases  brought  upon  pretended  contro- 
versies, when  the  object  of  the  suit  is  to  get  the  opinion  of  the  court 
for  the  benefit  of  the  parties  themselves,  or  to  affect  the  interest 
of  third  persons.  In  Lord  v.  Vecuie,  8  Row.  251,  there  was  a 
pretended  dispute  for  the  purpose  of  obtaining  a  decision  of 
the  supreme  court  of  the  United  States  settling  legal  questions 
involved  in  a  cause  then  pending  in  another  court.  The  case 
was  made  coUusively,  and  for  the  purpose  of  obtaining  a  judg- 
ment upon  principles  of  law  prejudicial  to  third  persons  inter- 
ested in  the  other  suit.  The  court  said:  ''The  court  is  satis- 
fied, upon  examining  the  record  in  this  case,  and  the  affidavits 
filed  in  the  motion  to  dismiss,  that  the  contract  set  out  in  the 
pleadings  was  made  for  the  purpose  of  instituting  this  suit,  and 
that  there  is  no  real  dispute  between  the  plaintiff  and  the 
defendant.  On  the  contrary,  it  is  evident  that  their  interest  in 
the  question  brought  here  for  decision  is  one  and  the  same,  and 
not  adverse;  and  that  in  these  proceedings  the  plaintiff  and 
defendant  are  attempting  to  procure  the  opinion  of  this  court 
upon  a  question  of  law  in  the  decision  of  which  they  have  a 
common  interest  opposed  to  that  of  other  persons,  who  are  not 
parties  to  this  suit,  who  had  no  knowledge  of  it  while  it  was 
pending  in  the  circuit  court,  and  no  opportunity  of  being 
heard  there  in  defense  of  their  rights.  *  ♦  *  It  is  the  office 
of  courts  of  justice  to  decide  the  rights  of  persons  and  of  prop- 
erty  when  the  persons  interested  cannot  adjust  them  by  agree- 
ment between  themselves,  and  to  do  this  upon  the  full  hearing 
of  both  parties.  And  any  attempt,  by  a  mere  colorable  dispute, 
to  obtain  the  opinion  of  the  court  upon  a  question  of  law  which 
a  party  desires  to  know  for  his  own  interest  or  his  own  pur- 
poses, when  there  is  no  real  and  substantial  controversy 
between  those  who  appear  as  adverse  parties  to  the  suit,  is  an 
abuse  which  courts  of  justice  have  always  reprehended,  and 
treated   as   punishable   contempt   of   court.      The   suit   is   spoken 
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o^  in  the  affidavits  filed  in  support  of  it,  as  an  amicable  action, 
and  the  proceeding  defended  on  that  ground.  But  an  amicable 
action,  in  the  sense  in  which  the  words  are  used  in  courts  of 
justice,  presupposes  that  there  is  a  real  dispute  between  the 
parties  concerning  some  matter  of  right  And  in  a  case  of  that 
kind  it  sometimes  happens  that,  for  the  purpose  of  obtain- 
ing  a  decision  of  the  controversy,  without  incurring  need- 
less expense  and  trouble,  they  agree  to  conduct  the  suit 
in  an  amicable  manner;  that  is  to  saj,  that  they  will  not 
embarrass  each  other  with  unnecessary  forms  of  technicalities, 
and  will  mutually  admit  facts  which  they  know  to  be  true,  and 
without  requiring  proof,  and  will  bring  the  point  in  dispute 
before  the  court  for  decision,  without  subjecting  each  other  to 
unnecessary  expense  or  delay.  But  there  must  be  an  actual 
controversy  and  adverse  interests.  The  amity  consists  in  the 
manner  in  which  it  is  brought  to  issue  before  the  court.  And 
such  amicable  actions,  so  far  from  being  objects  of  censure,  are 
always  approved,  and  encouraged,  because  they  facilitate  greatly 
the  administration  of  justice  between  the  parties.  The  objec- 
tion in  the  case  before  us  is,  not  that  the  proceedings  were 
amicable,  but  that  there  is  no  real  conflict  of  interest  between 
them;  that  the  plaintiff  and  defendant  have  the  same  inter- 
est, and  that  interest'  adverse  and  in  conflict  with  the  interest  of 
third  persons,  whose  rights  would  be  seriously  aflected  if  the 
question  of  law  was  decided  in  the  manner  that  both  of  the  par- 
ties to  this  suit  desire  it  to  be."  See,  also,  Cleveland  v.  Chamber- 
lain, 1  Black,  419.  In  People  v.  Pratt,  30  Cal.  223,  the  relator, 
axL  attorney  at  law,  had  not  obtained  a  federal  license  to  practice 
his  profession;  and,  desiring  a  judicial  decision  upon  the  ques- 
tion whether  or  not  the  statute  requiring  the  license  was  con- 
stitutional, procured  a  brother  attorney  to  object  to  his  appear- 
ing in  court  without  the  license.  It  appearing  that  the  relator 
had  procured  the  question  to  be  raised  against  himself,  and  that 
no  real  dispute  existed,  the  court  dismissed  the  case.  The  court 
said:  ''When  questions  are  presented  in  good  faith,  in  the 
regular  course  of  honest  litigation,  and  are  necessary  to  the 
determination  of  the  case,  we  shall  not  hesitate  to  decide  them; 
but  it  is  no  part  of  our  duty  to  investigate  and  decide  questions 
not  regularly  arising  in  the  due  course  of  litigation,  for  the 
gratification  of  the  curiosity  of  counsel,  or  to  serve  some  ultenor 
purpose   of    parties   who   chose   to    procure  them    to    be^  raised 
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against  themselvea  by   others  who  feel    no   interest  in  the  con- 
test/'    It  is  ordered  that  the  information  be  dismissed. 
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[No.  1269.] 

SILAS    E.    BURBANE,    Hespondent,  v.   FRANK   RIVERS, 

Appellant. 

Appeal  —  Rkquisite»— Timb  of  Takihg — Motion  fob  a  Nbw  Trial — 
Clxbioal  £bbok— -Misnomsr  —  Nunc  fro  Tuno  Order. — Where 
the  clerk,  in  entering  an  order  overruling  defendant's  motion  for  a 
new  trial,  enters  defendant's  name  as  Henry  Rives  and  Henry 
Rivers,  instead  of  Frank  Rivers;  the  latter  being  his  true  name, 
defendant  is  bound  to  take  notice  that  the  order  was  meant  for  his 
case;  and,  in  the  absence  of  proof  that  he  was  deceived  or  misled  by 
mistake,  the  time  within  which  he  must  take  an  appeal  begins  to  run 
from  the  date  of  such  entry,  and  not  from  that  of  an  order  nunc  pro 
tunc  correcting  the  mistake. 

Idem  —  Notice  Sufficient  to  put  Party  on  Inquiry  —  Ordinary 
DiuosNCB. — Information  which  makes  it  the  duty  of  a  party  to 
make  inquiry,  and  shows  where  it  may  be  made,  is  notice  of  all 
facts  to  which  such  inquiry  would  naturally  lead.  The  law  necessarily 
imputes  to  a  litigant,  knowledge  of  a  fact  of  which  the  exercise  of 
ordinary  prudence  and  diligence  must  have  apprised  him. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Washoe 
'County. 

R.  R.  BiGXLOW,  Dbtrict  Judge. 
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The  facts  are  stated  in  the  opinion. 

A.  C.  Ellis  and  James  R,  Judge,  for  Appellant 

The  time  for  appeal  from  an  order  denying  a  motion  for  a  new 
trial  does  not  commence  to  run  until  the  order  is  actually 
entered  in  the  minutes.  (Cir.  Pr.  Act,  Sec.  330;  In  the  Matter 
of  the  I5th  Ave,  £xL,   64  Cal.  179.) 

The  evident  intent  of  our  statute  was  that  the  party  moving 
for  a  new  trial  should  have  notice  of  the  fact  that  his  motion 
was  refused,  and  that  he  should  have  that  notice  from  the  min- 
utes of  the  court,  and  it  is  absurd  to  say  that  his  right  of 
appeal,  and  to  be  heard  upon  the  merits  in  this  court,  is  cut  off 
by  some  entry  in  the  minutes  in  a  totally  different  case,  which 
upon  its  face,  as  it  appears  upon  the  minutes,  is  one  in  which 
the  appellant  here  has  no  interest  in,  and  which  does  not  in  any 
manner  affect  or  concern  him. 

Until  the  nunc  pro  tunc  order  made  by  Judge  Bigelow  was 
entered  in  the  minutes  of  the  court,  there  was  no  right  of 
appeal  from  the  order  denying  the  motion  for  new  trial  in  this 
case.  The  language  of  the  statute  is  that  ''within  sixty  days 
after  the  order  is  made  and  entered  in  the  minutes  of  the  court " 
a  party  shall  have  a  right  to  appeal  from  the  order,  and  this  is 
the  rule  in  California  under  a  similar  statute  to  ours.  (TrenotUh 
V.  Farrington,  64  Cal.  273;  McLaughlin  v.  DoJiertyy  64  Cal.  619; 
Preston  v.  Hearst,  64  Cal.  696;  Thomas  v.  Anderson^  66  Cal.  43; 
People  V.  Center,  61  Cal.  191.) 

W,  E,  F.  Deal,  for  Respondent. 

By  the  Court,  Hawley,  J.: 

The  title  of  this  cause  in  the  district  court  was  ^S't^eu  B,  Bur- 
tank,  Contestant,  v.  Frank  Rivers,  Contestee.  The  case  was  tried 
before  Hon.  William  M.  Boardman,  District  Judge.  Judg- 
ment therein*  was  rendered  in  favor  of  respondent.  Upon  an 
appeal  taken  therefrom  the  judgment  of  the  district  court  was 
affirmed.  (Burbank  v.  Rivers,  20  Nev.  81.)  Thereafter  appel- 
lant moved  the  district  court,  Hon.  B.  B.  Bigelow  pi^ding  as 
district  judge,  to  decide  his  motion  for  a  new  trial  which  had 
previously  been  submitted  to  Judge  Boaiximan.  In  the  mean 
time  respondent  moved  the   court  to   correct  the  mistake  made 
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by  the  clerk  in  entering  an  order  made  by  Judge  Boardman 
denying  appellant's  motion  for  a  new  trial.  These  motions  were 
beard  and  considered  by  the  court  at  the  same  time.  This 
appeal  is  taken  from  the  oi*der  made  in  said  cause  which  was 
entered  in  the  minutes  of  the  district  court  "on  the  30th  day 
of  January,  1888,  as  of  the  eighth  day  of  October,  1886," 
denying  appellant's  motion  for  a  new  trial  of  said  cause  The 
record  on  appeal  from  this  order  is  as  follows:  ''It  appearing 
to  the  satisfaction  of  this  court  from  the  records  of  this  court 
in  this  action,  as  well  as  from  other  records  of  this  court,  and 
also  frcm  affidavits  on  file  herein,  and  from  the  testimony  of 
Hon.  William  M.  Boardman,  late  judge  of  this  court,  and  from 
the  testimony  of  Thomas  Y.  Julien,  clerk  of  this  court,  that 
the  district  court  of  the  seventh  judicial  district  of  the  state 
of  Nevada,  in  and  for  the  county  of  Washoe,  on  the  eighth  day 
of  October,  1886,  made  an  order  denying  the  motion  of  Frank 
Rivers,  contestee  in  said  action,  for  a  new  trial  therein,  which 
motion  had  been  before  that  date  submitted  to  said  court  for  its 
decision  upon  stipulation  of  counsel  for  the  parties  therein 
without  argument;  and  that  the  clerk  of  said  court  by  mistake 
in  entering  said  order  in  the  minutes  of  the  court  wrote  the 
name  of  Frank  Rivers,  contestee  in  said  action,  *  Henry  Rives,' 
in  the  title  of  said  action,  and  in  the  body  of  said  order,  said 
clerk,  by  mistake,  wrote  the  name  of  said  contestee,  'Henry 
Rivers,'  and  *  Henry  Rives,'  instead  of  Frank  Rivers :  it  is  there- 
fore ordered  that  such  minutes  of  said  court  of  October  8,  1886, 
be,  and  the  same  are  hereby,  ordered  to  be  corrected,  and  are 
hereby  corrected,  so  as  to  conform  to  the  truth,  and  to  the 
order  and  decision  of  said  court  made  on  the  eighth  day  of 
October,  1886,  and  so  as  to  read  as  follows:  *  [Title  of  Court.] 
Silas  E,  Burbanky  Contestant,  vs.  Frank  Rivers,  Contestee.  The 
motion  of  Frank  Rivers,  the  contestee  herein,  for  a  new  trial, 
having  been  heretofore  submitted  to  the  court  for  decision  by- 
stipulation  of  counsel,  without  argument,  and  the  court  being 
fully  advised  in  the  premises,  it  is  ordered  that  the  motion  of 
the  said  Frank  Rivers,  contestee  herein,  for  a  new  trial  of  this 
cause,  be,  and  the  same  is,  overruled  and  denied.  Wm.  M. 
Boardman,  District  Judge.'  It  is  further  ordered  that  the 
order,  as  above  corrected  and  set  forth,  be  entered  as  on  the 
eighth  day  of  October,  1 886,  when  said  order  was  in  fact  made. 
Vol.  XX— 11  '  ^  i 
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It  is  further  ordered  that  the  motion  of  said  Frank  Rivers, 
asking  this  court  to  decide  the  said  motion  for  a  new  trial,  be, 
and  the  same  is  hereby,  denied;  as  it  appears  from  the  record 
that  said  motion  was  denied  by  this  court  on  the  eighth  day  of 
October,  1886.  R.  R.  Bigelow,  District  Judge.  January  30, 
1888." 

The  facts  which  were  presented  to  Judge  Bigelow  by  the 
other  records  of  the  court,  the  affidavits  on  file,  and  the  testi- 
mony of  Hon.  William  M.  Boardman,  and  of  the  clerk  of  the 
court,  are  not  before  us ;  and  we  are  therefore  bound  to 
presume  that  the  evidence  was  sufficient  to  justify  the  order 
made  by  Judge  Bigelow.  Is  this  appeal  from  the  order  over- 
ruling appellant's  motion  for  a  new  trial  taken  in  time  ?  "  An 
appeal  may  be  taken  ♦  ♦  ♦  from  an  order  refusing  a  new 
trial  *  ♦  ♦  within  sixty  days  after  the  order  is  made  and 
entered  in  the  minutes  of  the  court"  (Civ.  Pr.  Act,  Sec.  330; 
Gen.  Stat.  3350.)  "  The  theory  of  this  appeal  is,"  as  stated  in 
appellant's  brief,  I*  that,  as  matter  of  fact  and  law,  the  appel- 
lant's motion  for  new  trial  was  never  overruled  until  the  30th 
day  of  January,  1888;  that  an  order  entered  by  Judge  Boai-d- 
man,  *  *  *  in  a  case  entitled  Silas  E,  Burbank  v.  Henry 
Rives  was  not  and  could  not,  as  matter  of  law,  be  an  order  in  a 
case  against  Frank  Rivers;  that  such  an  order  entered  in  the 
minutes  or  filed  in  the  case  could  not  as  matter  of  law,  and  did 
not  as  matter  of  fact,  impart  notice  to  Frank  Rivers,  or  his 
attorney,  that  the  motion  in  his  case  for  a  new  trial  had  been 
overruled;  that  Frank  Rivers  was  not  bound  to  take  notice^  from 
the  entry  of  such  an  order  in  the  minutes,  (he  not  being  present 
in  court  when  the  order  was  rendered,)  that  it  was,  or  was 
intended  by  the  judge  or  clerk  to  be,  an  order  in  his  case; 
*  ♦  *  that  as  no  such  order  was  in  fact  entered  until  the 
30th  of  January,  1888,  when  Judge  Bigelow  made  a  substitute 
order  in  the  case  at  bar,  denying  a  motion  for  a  new  trial,  and 
caused  that  order  to  be  entered  in  the  minutes  in  lieu  of  ths 
one  in  the  caae  of  Henry  Bives,  entered  by  the  clerk  while 
Boardman  was  judge,  the  time  for  appeal  from  the  order  deny- 
ing the  new  trial  in  this  case  did  not  commence  to  run  until 
from  and  after  the  30th  of  January,  A.  D.  1888."  This  theory 
can  only  be  maintained  upon  the  ground  that  the  order  made 
by  Judge  Boardman  was  never  in  fact  entered  in  the  minutes 
of  the  court ;   that  the  pretended   entry   was  a  nuUitv^     Unless 
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there  was  an  absolute  failure  to  enter  that  order  in  the  minutes 
of  the  court  until  the  nunc  pro  tunc  order  of  Judge  Bigelow 
was  made,  the  contention  of  appellant  cannot  prevail.  It  is 
not  pretended  that  appellant  did  not  have  notice  that  his, 
motion  for  a  new  trial  had  been  denied  by  Judge  Board- 
man  more  than  60  days  prior  to  the  making  and  entry  of  the 
nunc  pro  tunc  order  of  Judge  Bigelow.  His  contention  simply 
is  that  the  record  entry  did  not  impart  any  notice  to  him.  That 
is  a  question  to  be  determined  upon  the  facts.  In  the  absence 
of  any  showing  to  the  contrary,  we  are  bound  to  presume  that 
appellant  was  informed  of  the  fact  that  Judge  Board  man  had 
overruled  his  motion  for  a  new  trial.  Having  such  notice,  it 
WHS  his  duty  to  inform  himself  whether  the  entry  thereof  had 
been  made  in  the  minutes,  and,  if  he  performed  this  duty,  he 
would  have  ascertained  the  true  state  of  the  facts.  Information 
which  makes  it  the  duty  of  a  party  to  make  inquiry,  and  shows 
where  it  may  be  made,  is  notice  of  all  facts  to  which  such 
inquiry  would  naturally  lead.  The  law  necessarily  imputes  to 
a  litigant  knowledge  of  a  fact  of  which  the  exercise  of  ordinary 
prudence  and  diligence  must  have  apprised  him.  It  must 
thorefore  be  admitted  that  appellant  had  knowledge  of  the  fact 
that  the  order,  as  originally  entered  in  the  minutes,  was 
intended  to  apply  to  this  case,  and  to  no  other,  and  that  the 
clerk  made  a  clerical  mistake  in  writing  the  names  ^'Heniy 
Rives"  and  "  Henry  Rivers"  instead  of  Frank  Rivera.  It  is  not 
shown  that  appellant  or  his  counsel  were  misled  by  these  mis- 
takes. Having  knowledge  of  the  facts,  appellant  was,  in  our 
opinion,  bound  by  the  record,  and  was  required  to  take  his 
appeal  within  60  days  after  notice  of  the  true  state  of  the  facts. 
In  order  to  avail  himself  of  the  clerical  mistakes  made  by  the 
clerk,  and  to  excuse  his  delay  in  taking  this  appeal,  he  must,  at 
least,  affirmatively  show,  to  the  satisfaction  of  this  court,  that 
he  was  deceived  or  misled  by  the  entry  as  made,  and  that  be 
was  thereby  deprived  of  his  right  to  appeal  within  sixty  days 
from  the  entry  of  the  order  in  the  minutes,  without  any  fault 
or  negligence  upon  his  part.  There  is  no  such  showing  made  in 
the  records  before  us,  and  the  appeal  must  therefore  be  dis- 
missed, because  not  taken  in  time.     It  is  so  ordered. 
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Poinis  decided. 

[No.  1282.] 

J.  B.  GALLAGHER,  AS  ADMINISTRATOR  OF  THE 
ESTATE  OF  JAMES  MERRITT,  Deceased,  Respondent, 
V.  A.  J.  HOLLAND,  Appellant. 

Construction  of  Lease — Rbntino  on  Shares. — A  claase  in  a  lease  of 
both  real  and  personal  property  that  the  lessee  "is  to  have  the  privi. 
lege  to  sell  any  of  the  horses,  and  replace  the  same  with  horses  ont  of 
his  share  of  the  increase  of  said  horses,"  is  properly  constraed  to 
mean  that  for  horses  sold  by  the  lessee  "he  should  return  of  the 
increase    *     *     *    animals  of  about  the  same  value." 

Idem  —  Conditional  Acceptance  of  Property— When  not  Settle- 
MENT— Value  of  Horses  and  Mules. — The  lessor,  in  lieu  of  horses 
sold  by  the  lessee,  refused  to  accept  an  equal  number  of  mules 
because  they  were  not  of  equal  value  with  the  hoEses;  but  did  accept 
them  conditionally,  with  the  understanding  that  the  facts  should  be 
submitted  to  the  district  judge  and  his  decision  should  govern  both 
parties.  The  lessee,  thereafter,  refused  to  submit  the  case  to  the 
judge:  Held,  that  the  conditional  acceptance  of  the  mules  did  not 
amount  to  a  settlement  under  the  lease,  and  that,  upon  the  facts,  the 
question  whether  mules  could  be  returned  instead  of  hor&es  was 
properly  eliminated  from  the  case. 

Idem— Action  to  Recover  Value  of  Certain  Horses — Pleadings- 
Verdict. — In  this  action  to  recover  the  value  of  the  horses  sold  by 
the  lessee,  the  jury  found  for  plaintiff  in  the  sum  of  two  hundred 
dollars — the  difference  in  value  between  the  horses  sold  and  of  the 
mules  delivered:  Held,  that  the  verdict  was  sustained  by  the  evi- 
dence and  was  responsive  to  the  issues  raised  by  the  pleadings. 

Executors  and  Administrators — Validity  of  Appointment — Col- 
lateral Attack — Failure  to  take  Oath. — The  authority  of  an 
administrator  cannot  be  attacked  in  a  collateral  proceeding,  because 
the  oath  provided  by  statute  (Gen.  Stat.  2739)  was  not  taken  until 
after  the  letters  were  issued,  and  was  then  taken  before  a  notary  pub- 
lic, since  the  letters,  having  been  regularly  issued,  are  valid  until 
revoked;  the  irregularities  complained  of  were  cured  by  taking  the 
oath  before  the  proper  officer  before  the  trial  of  the  case. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lyon 
County. 

Richard  Bisinq,  District  Judge. 

This  action  was  brought  by  the  administrator  of  the  estate  of 
Merritt  to  recover  from  appellant  the  sum  of  eleven  hundred 
dollars,  the  alleged  value  of  six  horses  sold  by  appellant  under 
the  terms  of  a  lease  as  set  forth  in  the  opinion.  Appellant  in 
his  answer  denied  the  material  allegations  of  the  complaint  and 
in  addition  affirmatively  pleaded  a  full  performance  of  all  the 
conditions  of  the  lease  on  his  part. 
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Argnment  for  Appellant. 

In  addition  to  the  instructions  set  forth  in  the  opinion,  the 
district  court  instructed  the  jury  as  follows: 

''The  first  question  for  your  consideration  is  this:  At  the 
time  Holland  turned  in  these  six  mules  did  Gallagher  accept 
them  in  compliance  of  the  contract  1  If  he  did,  that  ends  the 
case,  because  Gallagher  had  a  right  to  accept  them,  and  that 
would  have  discharged  Holland.  If  Gallagher  did  not  receive 
them  in  full  satisfaction  of  that  portion  of  the  lease,  then  it  ig 
for  you  to  determine  whether  or  not  the  value  of  the  animals 
was  proportionally  the  same  as  the  animals  that  had  been  sold. 
That  you  must  determine    from    the  testimony  of    the  witnesses. 

''  I  will  state  the  manner  in  which  you  should  ascertain  this: 
You  will  not  consider  the  profits  which  had  resulted  from  the 
transaction  in  this  jack,  but  you  will  take,  in  the  first  instance: 
Wliat  were  the  three  animals  worth  which  Holland  traded,  with 
the  money,  for  this  jack;  what  were  the  horses  worth,  the  two 
sorrels  and  this  old  horse.     *     *     * 

"  Next  you  will  take  into  consideration  the  value  of  these  six 
mules  at  the  time  that  they  were  traded.  If  you  believe  these 
mules  as  tendered  were  of  about  the  value  of  the  horses  that 
Holland  sold,  then  that  would  be  a  compliance  with  the  lease, 
and  your  judgment  should  be  for  Holland.  K  you  believe, 
upon  the  other  hand,  from  the  evidence,  that  there  is  a  differ- 
ence in  value  between  these  horses  sold  and  the  mules  tendered 
in  satisfaction,  and  that  this  difference  was  unfair,  you  will 
then  decide  what  the  difference  is,  and  the  plaintiff  will  be 
entitled  to  receive  the  difference." 

W.  E,  F,  Deal,  for  Appellant: 

I.  Contended  that  the  evidence  was  insufficient  to  justify 
the  verdict;  that  there  never  was  any  legal  agreement  to  submit 
the  case;  that  the  case  should  be  determined  solely  upon  the 
issues  raised  by  the  pleadings;  that  it  was  not  so  tried  and  that 
the  court  placed  a  wrong  construction  upon  the  lease. 

II.  That  respondent  is  not,  and  never  has  been,  the  admin- 
istrator of  the  estate  of  James  Merritt,  deceased.  (CoUmm  v. 
Ellis,  5  Mass.  430;  Payne  v.  San  Francisco,  3  Gal.  127;  A/atter 
of  Estate  of  HamilUm,  34  Gal.  468;  Pryor  v.  Doumey,  50  Gal.  399; 
19  Am.  Rep.  656;  Thomas  v.  Owens,  4  Md.  220;  Dunn  v.  Ketchum, 
38  GaL  99.)  ^       _  Cooalp 
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Trennwr  Coffin,  for  Respondent. 

I.  The  order  appointing  Gallagher  administrator  and  the 
issuance  of  letters  to  him  and  also  the  letters  of  administration 
are  conclusive  and  binding  upon  all  the  world  and  cannot  be 
attacked  collaterally.  (Freem.  Judg.,  Sees.  319a,  608;  Big.  Est. 
146-6,  160;  Lucidi  v.  Medin,  3  Nev.  105,  93  Am.  Dec.  376;  Estate 
of  MiUenovichy  5  Nev.  187;  Royce  v.  Hampton,  16  Nev.  25.) 

IT.  Having  contracted  to  replace  the  horses  sold  with  a  speci- 
fied kind  of  horses,  appellant  could  only  satisfy  the  contract  by  a 
delivery  of  horses  of  the  kind  named.  (1  Pars.  Cont.  536;  2  Id. 
645-655;  Clark  v.  Finney,  7  Cow.  681:  Dennett  v.  Short,  7  Greenl. 
l.-^O;  20  Am.  Dec.  356;  Filley  v.  Pope,  115  U.  S.  220.) 

By  the  Court,  Hawley,  J.: 

James  Merritt,  in  bis  life-time,  leased  appellant  certain  lancLs 
and  personal  property.  One  of  the  questions  at  issue  in  this 
case  depends  upon  the  construction  of  the  following  clauue  in 
the  lease:  "And  it  is  agreed  that  the  party  of  the  second  part 
is  to  have  the  privilege  to  sell  any  of  the  said  horses,  and 
replace  the  same  with  horses  out  of  his  share  of  the  increase  of 
said  horses."  During  the  pendency  of  this  lease,  appellant 
traded  three  horses  for  a  jack,  and  sold  thi-ee  others,  making 
six  in  all.  At  the  tennination  of  the  lease  respondent  and 
appellant  met,  by  agreement,  and  endeavored  to  make  a  division 
of  the  property  under  the  terms  of  the  lease.  Appellant 
offered  to  replace  the  six  hoi-ses  which  he  had  sold  with  six 
mules,  the  issue  of  mares  belonging  to  the  estate.  Respondent 
refused  to  accept  the  mules,  because  they  were  not  of  equal 
value  with  the  horses  that  had  been  sold;  but  agreed  to  accept 
them  conditionally,  with  the  understanding  that  the  facts  should 
be  submitted  to  the  district  judge,  and  that  his  ruling  thereon 
should  govern  the  parties.  There  is  a  conflict  in  the  testimony 
as  to  whether  appellant  consented  at  that  time,  to  submit  the 
matter  to  the  district  judge,  but  it  is  apparent  from  all  the  tes- 
timony that  such  was  the  understanding  of  respondent^  and 
that  he  did  not,  as  claimed  by  appellant,  accept  the  six  mules 
in  settlement  of  the  whole  matter.  Upon  appellant's  refusal  to 
make  an  agreed  case  to  be  submitted  to  the  district  judge,  this 
suit  was  brought,  and  upon  the  trial  the  court  properly 
instructed    the   jury    that    "the    question    whether    or^  not   the 
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mules  can  be  returned  for  horses  is  out  of  the  case,  for  the 
reason  that  the  plaintiff,  when  Holland  offered  the  six  mules, 
took  them  into  his  possession  conditionally.  He  did  not  reject 
them  on  the  ground  that  they  were  mules,  and  could  not  be 
returned  in  place  of  six  horses  under  the  lease.  He  took  them 
conditioned  as  to  whether  or  not  they  were  of  such  value  as  the 
horses  that  had  been  sold,  and  not  as  to  whether  he  had  a  right 
to  accept  them."  The  court  further  instructed  the  jury  that 
the  clause  in  the  lease  should  be  "  construed  reasonably,  with  a 
view  to  fair  dealing  between  the  parties.  The  proper  interpre- 
tation of  that  provision  of  the  lease  is,  that  if  the  lessee  was  to 
sell  any  horses  belonging  to  the  lessor,  *  »  *  that  he 
should  return,  of  the  increase,  *  *  ♦  animals  of  about 
the  same  value."  This,  in  our  opinion,  was  a  correct  interpre- 
tation of  the  lease. 

The  iury  found  a  verdict  in  favor  of  i-espondent  for  two  hun- 
dred dollars.  This  verdict  is  sustained  by  the  evidence,  and  is 
responsive  to  the  issues  raised  by  the  pleadings.  The  various 
objections  urged  thereto  by  appellant  are  not  well  taken. 

Appellant  contends  that  respondent  is  not,  and  never  was, 
administrator  of  the  estate  of  James  Merritt,  deceased.  This 
contention  is  based  upon  the  following  facts:  Letters  of  ad- 
ministration were  regularly  issued  to  him  on  the  thirteenth  of 
June,  1885.  On  the  seventeenth  of  August,  1885,  he  took  the 
oath  prescribed  by  section  72  of  the  act  to  regulate  the  settle- 
ment of  the  estates  of  deceased  persons,  (Stat.  1861,  196;  Qen. 
Stat.  2739,)  before  a  notary  public;  and  on  the  twenty-second 
day  of  August,  1887,  after  this  suit  was  commenced,  but  before 
the  trial,  he  took  the  official  oath  prescribed  by  the  act  approved 
January  16,  1865,  (Stat.  1864-65,  96;  Gen.  Stat.  1737,)  before 
the  county  clerk  of  Lyon  county.  The  letters  issued  by  order 
of  the  court  justified  respondent  in  his  acts  as  administrator, 
and  furnished  ample  protection  to  all  parties  dealing  with  him 
as  such.  The  irregularity  in  the  grant  of  the  letters  of  admin- 
istration cannot  be  taken  advantage  of  in  a  collateral  proceed- 
ing. The  letters  must  be  regarded  as  valid  until  they  are 
regularly  revoked.  Moreover,  the  irregularities  complained  of 
were  cured  by  taking  the  oath  before  the  proper  officer.  The 
judgment  of  the  district  court  is  affirmed. 
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[No.  1272.] 

W.     W.     LAPHAM,     Appellant,     v.     WAl.     F.    OSBORNB, 

Respondent. 

AoTioN  TO  Recover  Schooner  —  Set-opp  and  Counter-claim — 
Claim  Arising  Out  of  Subject  of  Action— Gen.  Stat.  9068,  S069, 
Construed. — In  an  action  for  possession  of  a  schooner  alleged  to 
have  been  wrongfully  detaiued  by  defendant,  together  with  damages 
for  its  detention,  a  claim  for  services  rendered  by  defendant  in  car- 
ing for  such  schooner,  not  exceeding  the  amount  of  damages 
denanded,  is  connected  with  the  bubject-matter  of  the  action,  and 
is  a  proper  counter-claim,  though  on  the  trial  plaintiff  fails  to  reu*over 
any  damages 

Action— Contract  Void  by  Statute  of  Frauds— Quantum  Meruit. — 
Recovery  on  quantum  meruit  may  be  had  for  labor  and  services  performed 
under  a  contract  void  by  the  statute  of  frauds. 
Costs — Who  is  Entitled  to^Prevailino  Party.— In  such  action, 
defendant  admitted  that  plaintiff  was  entitled  to  possession  of  the 
property,  but  denied  that  he  had  wrongfully  detained  the  same,  alleg- 
ing that  he  held  as  servant  of  plaintiff.  He  also  denied  that  plaintiff 
had  been  damaged,  and  set  up  a  counter-claim  for  services  rendered 
in  caring  for  the  property.  Plaintiff  failed  to  recover  any  damage** 
and  defendant  recovered  judgment  on  his  counter-claim.  Held,  that 
defendant  was  the  prevailing  party  upon  the  issues  raised,  and  waa 
entitled  to  costs. 

Idem— Watvbr — Failure  to  File  Cost-bill. — Where  the  record  fails  to 
show  that  plaintiff  filed  a  cost-bill,  including  his  trial  costs,  such  trial 
costs  are  waived,  and  it  will  not  be  presumed,  against  the  correctness  of 
the  judgment,  that  such  cost-bill  was  filed. 

Appeal  from  the  District  Court  of  the  State  of  Nevada^ 
Douglas  County. 

Richard  Rising,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarke  and  I).  W.  Virgiriy  for  Appellant. 

I.  The  court  erred  in  overruling  plaintiflTs  demurrer  to 
defendant's  answer.  The  claim  for  wages  is  not  a  defense  to  a 
claim  for  the  delivery  of  the  property. 

The  action  sounds  in  tort — the  alleged  counter-claim  in  con- 
tract. 

The  contract  set  up  in  the  counter-claim  to  a  tort  ^  was  made 
before  the  tort  was  committed — and  the  wages  claimed  accrued 
before  the  wrong  complained  of  was  perpetrated. 
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The  contract  does  not  spring  from  the  tort,  and  has  no  earthly 
connection  in^ith  it  in  the  nature  of  things. 

There  can  be  no  counter-claim  in  an  action  to  recover 
specific  personal  pi-operty.  (Warburton  v.  Doble,  38  Cal.  619; 
KeUy  V.  Teagvs,  63  Cal.  68.) 

II.  The  contract  as  claimed  by  defendant  was  parol  and  it 
was  therefore  void  under  the  statute  of  frauds.  (Gen.  Stat., 
2630.) 

III.  The  claim  of  the  defendant  for  wages  pleaded  was 
upon  an  entire  contract  for  a  specific  time  and  sum,  and  it  was 
error  to  admit  testimony  as  to  the  value  of  such  service  per 
month. 

The  contract,  if  it  existed,  was  conclusive.  If  it  did  not  exist, 
plaintiff  should  prevail. 

Defendant  must  recover  upon  the  contract  pleaded  or  not  at 
alL     (1  Greenl.  Ev.,  66;  Hathaway  v.  Ryan,  35  Cal.  188.) 

lY.     Plaintiff  had   judgment  for    the   ownership  and    posses-' 
sion  of  the  property,  and  should  have  recovered  costs.     (Gen.  Stat., 
3496-7.) 

Trenmor  Coffin,  for  Respondent. 

By  the  Court,  Leonard,  G.  J. : 

Action  to  recover  possession  of  a  certain  schooner,  called  the 
**Lillie  Van,"  together  with  its  rigging,  masts,  and  other  prop- 
erty thereon  and  connected  therewith,  all  of  the  alleged  value 
of  one  thousand  nine  hundred  and  ninety  dollars,  and  one 
thousand  dollars  damages.  It  is  alleged  in  the  complaint  that 
on  Jime  16,  1886,  at  Glen  brook,  in  this  state,  defendant  wrong- 
fully and  forcibly,  against  plaintiff's  consent,  took  all  of  said 
property  from  said  plaintiff's  possession,  and  has  ever  since 
wrongfully  and  unlawfully  withheld  the  same  from  plaintiff; 
that  the  use  of  said  property,  from  June  16,  1886,  to  the  time 
of  the  commencement  of  this  action,  was  well  and  reasonably 
worth  one  thousand  dollars.  Judgment  is  demanded  for  a 
return  of  the  property  or  its  value,  for  the  damages  stated,  and 
coats.  In  his  answer,  defendant  admits  that  plaintiff  is,  and  at 
all  the  times  mentioned  in  complaint  has  been,  the  owner  of  all 
the  property  described  therein.  He  denies  the  alleged  or  any 
conversion,  or  that  he  ever  in  any  manner  took  said   property , 
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or  any  thereof,  the  plaintiff's  possession,  or  ever  wrongfully 
or  unlawfully,  or  at  all,  detained  or  withheld  said  property,  or 
anything,  from  plaintiff.  He  denies  all  allegation  of  damage, 
or  that  the  use  of  said  property,  during  the  times  stated  in 
complaint,  was  of  any  value  to  plaintiff.  He  denies  that 
plaintiff,  or  any  one  on  his  hehalf,  ever  demanded  said  property, 
or  any  thereof,  or  the  possession  thereof,  until  September  8« 
1886,  when  the  sheriff  of  Douglass  county,  under  and  by  virtue 
of  an  order  in  this  action,  demanded  said  property  of  defendant 
and  received  the  same.  As  a  counter-claim  defendant  alleged 
that  on  or  about  September  — ,  1885,  plaintiff  employed  him 
to  take  care  of,  and  have  charge  of,  said  schooner,  for  one  year^ 
at  an  agreed  price  of  fifty  dollars  per  month  and  board;  that 
in  pursuance  thereof  defendant  took  care  of  and  had  charge 
and  possession  of  said  schooner  from  September  — ,  1885, 
until  September  8,  1886,  when  said  property  waa  demanded  by 
and  surrendered  to  said  sheriff,  as  before  stated;  that  defendant 
never  held  or  claimed  to  hold  possession  of  said  property  except 
as  a  faithful  agent  and  employee  of  plaintiff;  that  defendant's 
possession  of  said  property  was  always  the  possession  of  plaintiff*, 
and  that  defendant  was  at  all  times  ready  and  willing  to  sur- 
render the  same  to  plaintiff;  that  plaintiff  had  not,  since  Sep- 
tember, 1885,  furnished  defendant  any  board,  and  that  defend- 
ant had  been  compelled  to  furnish  the  same,  which  was  of  the 
reasonable  value  of  twenty-two  dollars  and  fifty  cents  per 
month;  that  plaintiff  had  not  paid  said  agreed  wages  of  fifty 
dollars  per  month,  or  any  part  thereof.  Defendant  demanded 
judgment  for  eight  hundred  and  sixty  dollars,  and  costs.  At 
the  trial  defendant  was  permitted  to  amend  his  answer  by 
inserting  an  allegation  that  his  services  and  board  were  reason- 
ably worth  seventy-two  dollars  and  fifty  cents  per  month  during 
said  time.  Plaintiff  recovered  judgment  upon  the  pleadings 
for  the  possession  of  all  the  property  named  in  the  complaint^ 
and  defendant  had  judgment  for  four  hundred  and  seventy- 
three  dollars  and  eighty-six  cents  for  taking  care  of  the  prop- 
erty from  December  1,  1885,  to  June  16,  1886,  (seventy-two  dol- 
lars and  fifty  cents  per  month,)  and  his  costs,  taxed  at  ninety- 
nine  dollars  and  fifty-five  cents.  Subsequently,  in  overruling 
plaintiff's  motion  for  a  new  trial,  and  by  consent  of  defendant, 
the  court  modified  the  ju  Igment  by  allowing  plaintiff^s  costs  up 
to  the  time  of  trial,  taxed  at  thii'ty-seven  dollars  and  seventy- 
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five  cents,  and  ordering  the  same  to  be  deducted  from  the  costs 
taxed  in  favor  of  defendant.  This  appeal  is  taken  from  the 
judgment  and  from  an  order  overruling  plaintiff's  motion  for  a 
new  trial. 

1.  Plaintiff  demurred  to  the  answer  on  the  ground  that' 
''said  answer  contains  a  misjoinder  of  causes  of  defense,  in 
that  it  improperly  sets  up,  by  way  of  counter-claim  and  off  set 
to  a  simple  action  of  replevin,  a  cause  of  action  for  work  and 
labor  of  defendant  for  the  plaintiff, — a  matter  wholly  foreign 
to  the  subject-matter  of  this  action."  The  court  overruled  the 
demurrer,  and  in  so  doing  counsel  for  plaintiff  claim  it  erred. 
The  statute  provides  as  follows:  "The  answer  shall  contain 
*  *  *  (2)  a  statement  of  any  new  matter  or  counter-claim 
constituting  a  defense,  in  ordinary  and  concise  language.  The 
counter-claim  *  ♦  *  shall  be  one  existing  in  favor  of  the 
defendant,  and  against  the  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action:  First,  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaiat  as  the  founda- 
tion of  the  plaintiff^s  claim,  or  connected  with  the  subject  of 
the  action."  (Gen.  Stat.  3068,  3069.)  If,  in  the  sense  of  the 
statute  defendant's  cause  of  action — his  claim  for  services  in 
taking  care  of  the  property  described  in  the  complaint — arises 
out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  or  if  it  is  connected  with  the  subject 
of  this  action,  it  is  properly  pleaded  as  a  counter-claim;  otherwise 
not.  This  statutory  provision,  which,  in  substance,  has  been 
enacted  by  many  different  states,  has  been  a  prolific  source  of 
judicial  controversy.  The  language  is  obscure.  At  Lmst,  when 
applying  it  to  different  cases,  courts  have  found  it  no  easy  task 
to  ascertain  just  what  was  "the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's  claim;"  and  they  have 
experienced  even  greater  difficulty  in  determining  whether,  in 
a  given  case,  the  defendant's  cause  of  action,  set  up  as  a 
counter-claim,  was  *' connected  with  the  subject  of  the  actiou." 
Courts  have  differed  as  to  what  is  the  "transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,"  as 
well  as  to  what  is  the  "subject  of  the  action."  We  shall 
not  inquire  whether,  in  this  case,  on  demurrer,  the  word  "tran- 
saction" should  be  restricted  to  the  simple  statement  of 
the     wrong    complained    of   by    plaintiff,    as     set    forth   in    the  j 
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complaiat, — that  is  to  say,  the  alleged  wrongful  taking  and 
detention  of  the  property  described, — or  whether  it  should  be 
held  to  embrace  also  all  the  facts  and  circumstances  oat  of 
which  the  injury  complained  of  arose,  as  stated  by  defendant  in 
hi-i  answer.  (But  see  Ritchie  v.  Hayward,  71  Mo.  562;  Hamlin 
V.  Tucker,  72  N.  C.  603;  BerrJudmer  v.  WiUis,  11  Hun.  17,  18; 
BUting  V.  ThaxUm,  72  N.  C.  542;  WaM  v.  EaU,  66  N.  C.  236; 
Wadleyv.  Davis,  63  Barb.  601;  Xema  B,  Bank  v.  Lee,  7  Abb. 
Pr.  391.) 

In  the  sense  of  tho  statute,  is  defendant's  cause  of  action  for 
labor  performe  1  by  him  in  taking  care  of  the  property  in  question 
"  connected  with  the  subject  of  the  action  1 "  Mr.  Pomeroy 
says:  "  In  i-egard  to  what  constitutes  *  the  subject  of  the  action,' 
there  is  no  agreement  whatever  in  the  judicial  opinions.  Some 
of  them  have  treated  it  as  identical  with  the  '  cause  of  action,' 
which  is  plainly  incorrect."  (Pom.  Rem.,  Sec.  775.)  The  author 
admits  that,  in  certain  cases,  the  things  themselves,  the  land  or 
chattels,  may  be  regarded  as  the  subject  of  the  action.  Mr. 
Bliss  siys:  ''The  statute  further  authorizes  a  counter-claim 
which  arises  out  of  a  cause  of  action  which  is  connected  with 
the  subject  of  the  action.  *  ♦  *  And,  before  we  can  under- 
stand the  bearing  of  the  provision,  we  must  clearly  appreciate 
what  is  meant  by  the  phrase  *  subject  of  the  action.' "  (Code  Pig., 
373.)  He  also  says:  ''The  blunders  that  have  been  committed 
in  this  connection  have  chiefly  aiisen  from  not  distinguishing 
the  subject  of  the  action  from  the  cause  or  from  the  ohjeet  of 
the  action,  or  from  the  facts  which  constitute  it."  Revere  F.  Ins.  Co. 
V.  Chamberlin,  56  Iowa,  508,  was  an  action  to  cancel  a  policy  of 
innurance.  No  other  judgment  was  sought.  By  way  of  ooim- 
terclaim,  defendant  set  up  a  cause  of  action  on  the  policy  for 
loss  of  the  property  insured.  Said  the  court:  "  The  subject  of 
an  action  is  the  thing  or  subject-matter  to  which  the  litigation 
pertains.  *  *  *  In  the  case  at  bar  the  subject  of  the  action 
very  clearly  was  the  policy  which  has  been  issued,  and  just  as 
clearly  the  defendant's  cause  of  action  was  connected  with  it, 
being  based  upon  the  loss  against  which  the  policy  purported  to  pro 
vide  indemnity."  Glm  <k  H,  Mfg,  Co,  v.  HaU,  61  N.  Y.  227,  19 
Am.  Rep.  278,  was  an  action  to  restrain  defendant  from  using  an 
alleged  trade-mark,  "Number  10,"  on  the  ground  that  it  was  a  part 
of  plaiiitifiTs  trade-mark.  It  does  not  appear  that  plaintiflT  sought 
to   recover    damages.       Defendant    admitted    that^e     i^ied     the 
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words  "  Number  10  ''  in  his  business,  but  alleged  that  it  was  a 
part  of  his  own  trade-mark;  that  plaintiff  had  fraudulently  used 
it;  and   he  asked   by   way   of  counter-claim  that  plaintiff  be  en- 
joined from    using    the    expression    in   his  business.     The  court 
held  that  the  subject  of  the  action  was  the  expression  **  Number 
10/'  and  that  defendant  might  set  up  as  a  counter-claim  his  right 
to    the    same    expression ,    and    ask   that  plaintiff  be  restrained, 
and   pay   damages  for   past  injuries,  because   the   same  was   con- 
nected with  the  subject  of   the  action.     Carpenter  v.   Manhattan 
L  Jng,  Co,,  22   Hun.  52,  was  an  action  to  recover  damages  for 
the  conversion   of    wood.     The   defendant   alleged   as   a   counter- 
claim that  it  held  a  mortgage  on  certain  lands;  that  the  wood  in 
controversy  was  the  product  of  trees  grown  upon  the  said  lands, 
and    that    plaintiff,    being    a    junior    mortgagee    in     possession, 
knowing   that  the   lands   were   an   insufficient  security   for    pay- 
ment of  defendant's  mortgage,  and   that  the  mortgagor   was   in- 
solvent,  wrongfully   committed   waste   on    the    said    premises   by 
cutting   the   wood,    to   defendant's  damage   in    the    sum    of    five 
hundred  dollars.     The   trial    court    held    that    defendant's    cause 
of  action  set  up  in  the  answer  was  not  allowable  as  a  counter- 
claim     Said    the    appellate   court:     ''In    an    action    brought    to 
recover  damages  for  a  tort,  a  tort  committed  by  the  plaintiff  can- 
not,   oixlinarily,    be    pleaded    as    a    counter-claim.     *     *     ♦     It 
must  be  connected   with   the   subject  of  the  action.     We  think 
defendant's   cause    of    action    is    so    connected.     The    subject    of 
the  action  is  the  wood   converted.     *     *     *     It  is   not  easy  to 
define  what   was   intended   by  such    a    general   phrase   as   '  con- 
nected  with   the   subject    of    the    action.'     Such    language    does, 
however,  plainly  indicate  a  de^gn   to   enlarge   the   scope  of   the 
old  rule  relating  to  set-off  and  recoupment,  and  to   authorize  an 
application   of  the   equitable  principle   that   cross-claims  growing 
out  of  the  same  matter  or  controversy  should  be  determined   in 
one  action,  and  that  a  balance  only,  found  to  be  due,  should  be 
recovered.     To   that   end,    the   provision    cited    should    leceive   a 
liberal  interpretation."     The    case    was   taken    to    the    court    of 
appeals,  and  that  court  said:  "The   transaction  set   forth   in   the 
complaint  was  the  conversion  of  the  wood,  and   hence  it  cannot 
be  said  that  the  counter-claim  arose  out  of  the  transaction.     But 
was  it  not  connected  with  the  subject  of  the  action?     The  word 
*  connected '    may    have    a    broad    signification.     The    connection 
may  be  slight  oi*   intimate,  remote   or  near;  and  where  the  line 
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shall    be    drawn,   it    may    be    difficult    sometimes   to   determine. 
The  counter-claim  must  have  such  a  relation  to,  and   connection 
with,  the  subject  of  the  action,  that  it  will  be  just  and  equitable, 
that   the  controversy    between    the    parties    as    to    the    matters 
alleged   in    the    complaint    and   in   the   counter-claim   should     be 
settled  in  one  action,  by  one  litigation,  and  that  the  claim  of  the 
one  should  be  offset  against  or  applied  upon  the   claims   of    the 
other.     Here  it  is  sufficiently  accurate  to  say  that  the  subject  of 
the   action   was    the   wood   wrongfully   taken    by   the   defendant, 
and   the   counter-claim    was    for    damages    sustained    by-  the    de- 
fendant in  the  wrongful   impairment  of  its  security  by  the  sever- 
ance of  the  same  wood  from  the  land,  and   thus  diminishing  the 
value  of  the  land  by  the  value  of  the  wood.     In  such  case  it   is 
certainly  just  that  the   defendant   should   counter-claim   its   dam- 
ages for  the  severance  of   the  wood  against  the  plaintiff's  claim 
for   the    conversion    thereof.     In    the    forum    of    conscience,    the 
plaintiff  was  under  obligation  to  restore  the  wood  to  the  defend. 
ant  as  a  portion  of  its  security  for  its  claim    against   the   mort- 
gagor.    Thus  it  can  with  great  propriety  be  said   that  defendant's 
claim  had  some  connection  with  the  subject  of  the  action."   (Carpen- 
ter V.   Manhattan  L.  Ins,   Co.,   93   N.    Y.   666.)     In  Comelitis  ▼. 
Ke88el,  58  Wis.  237,  it  was  held  that  in  ejectment  the  subject  of 
the  action  is  the  land  in  controversy.     In   Wilson  v.  Hughes^  94 
N.  C.  185,  which  was  an  action  to  recover  possession  of  a  horse, 
the   court    said:    "The    defendaat    alleged    in    his    counter-claim 
that   the   plaintiff,    for   the   consideration   specified,   sold    and    de- 
livered  to  the   defendant,  some  time  before  the  bringing  of   the 
action,  a  mare,  the  subject  of  the  action,   representing  her  to  be 
in  all   i*espects   sound,   and    givipg  his   warranty   to   that   efilect; 
that  afterwards   he  discovered   that  the  mare  was  very  unsound 
and  of  little  value,  and  this  the  plaintiff  well  knew  at  the  time 
he   made   the   false  and   fi-audulent   representations  of   soundness 
to   the   defendant;    and    that    he    was   thereby   greatly   damaged, 
etc.     This  alleged  claim,  if  well  founded,  existed  in  f»ivor  of  the 
defendant  and  against  the  plaintiffs,  and  there  might  be   a   sev. 
eral  judgment,   as   between    them,   in    respect  thereto.     It  arose 
out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiffs  claim,  and  was  connected  with  the  subject 
of  the  action."     (And  see  McAdow  v.  Ross,  63  Mo.  200;  Bliss  (ide 
PI.,  Sees.  126,  375.)     Some  of  the  New  York  courts  have  imposed 
a   qualification,  not  stated   in   the   statute,  upon   the   defendant's 
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right  to  set  up  a  counter-claim,  to  the  effect  that  the  counter- 
claim, when  established,  must  in  some  way  qualify,  diminish, 
or  defeat  the  judgment  to  which  the  plaintiff  -  would  be  other- 
wise entitled.  The  supreme  court  of  Wisconsin  has  taken  the 
same  view. 

In  this  case  counsel  for  plaintiff  assert  that  defendant's  claim 
for  wages  in  taking  care  of  the  property  in  question  is  not  a 
counter-claim,  because  it  is  not  a  defense  against  plaintifi'^s 
claim  for  delivery  of  the  property,  since  plaintiff's  indebtedness 
to  defendant  could  not  justify  defendant  in  taking  or  detaining 
the  property.  The  case  in  hand  does  not  call  for  an  intimation 
of  opinion  upon  the  correctness  of  the  conclusion  reached  in  the 
New  York  and  Wisconsin  cases  referred  to.  Plaintiff  sues  to 
recover  possession  of  property,  or  its  value,  and  for  one  thous- 
and dollars  damages.  Defendant's  counter-claim,  when  estab- 
lished, certainly  diminishes,  and  in  whole  or  part  defeats,  plain- 
tiff's claim  for  damages,  if  it  does  not  his  claim  for  possession  of 
the  property.  It  is  true  that  plaintiff's  claim  for  damages  was  not 
allowed  by  the  jury,  but  it  was  set  up  in  the  complaint;  and 
that  was  enough  to  authorize  defendant  to  set  up  and  recover 
upon  any  proper  counter-claim,  notwithstanding  the  fact  that 
plaintiff's  claim  for  damages  was  not  valid.  (Pom.  Eem.,  Sec. 
739.)  Dunham  v.  Dennis,  9  Iowa,  543,  was  an  action  of  replevin 
for  one  hundred  and  thirty-two  head  of  cattle,  of  the  value  of 
three  thousand  three  hundred  dollars,  and  for  damages.  Said 
the  court:  '*  Plaintiff  claims  the  possession  of  the  cattle,  and 
five  thousand  dollars  as  damages.  The  defendants  deny  this 
claim,  and  by  way  of  cross-action  ask  judgment  for  one  thou- 
sand two  hundred  and  eight  dollars  for  rescuing,  taking  care  of, 
and  feeding  them.  This  the  plaintiff  denies  in  his  replication, 
and  says  that  defendants  are  indebted  to  him  in  the  sum  of 
three  thousand  dollars  for  cattle  lost  and  destroyed  by  the 
wrongful  acts  of  defendants,  by  their  bad  treatment,  failure  to 
feed  them,  and  for  the  trouble  and  time  of  plaintiff  in  regaining 
.possession  of  them.  *  *  *  Instructions  were  asked  by  plaint- 
iff to  the  effect  that  the  matter  set  up  by  defendants  could  not 
be  set  off  in  an  action  of  replevin.  From  an  instruction  given 
at  the  request  of  defendants,  as  well  as  the  verdict  and  judg- 
ment, it  is  manifest  that  the  court  held,  and  as  we  think,  cor- 
rectly, that  the  law  was  otherwise.  *  *  *  In  replevin  the 
plaintiff  claims  the   restitution   of  personal   property,   and   dam- 
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ages   in   consequence  of   wrongful  detention;    and   it  is  to  these 
damages  that  the  set-off  is  pleaded  or  made  a  cross-action." 

Counsel  for  plaintiff  also  contend  that  there  can  be  no  coun- 
ter-claim in  an  action  to  recover  specific  personal  property. 
Whether  this  is  the  fact  when  plaintiff  seeks  merely  to  recover 
the  property  without  damages,  we  need  not  inquire.  It  is  not 
true  when  damages  exceeding  defendant's  claim  are  sought, 
and  the  counterclaim  constitutes  a  cause  of  action  againt  plain- 
tiff which  is  connected  with  the  subject  of  the  action.  In  Brown 
y,  Buckingliam,  21  How.  Pr.  191,  the  court  said:  "The  first 
point  made  by  the  plaintiffs  on  demurrer  is  that  a  counter-claiin 
cannot  be  pleaded  in  an  action  for  the  possession  of  personal 
property.  The  Code,  in  general  terms,  and  without  limitation 
as  to  the  nature  of  the  action,  provides  *  ♦  *  that  the 
answer  may  contain  a  statement  of  any  new  matter  constituting 
a  counter-claim,  which  is  a  cause  of  action  arising  out  of  a  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action.  This  language  is  sufficiently  comprehensive  to  include 
the  present  case,  and  permits  the  pleading  of  a  counter-claim 
in  this  action;  and  although  the  action  of  replevin,  or  for  the 
possession  of  personal  property,  as  it  is  now  named,  is  con 
sidered  as  founded  upon  tort,  I  can  see  no-  good  reason  for 
holding  that  all  claims  of  either  of  the  parties  against  the  other, 
arising  out  of  the  transaction  set  forth  in  the  complaint,  and 
made  the  foundation  of  the  plaintifi^'s  claim  therein,  cannot  be 
adjusted  and  determined  in  one  suit  of  this  form  of  action,  as  in 
an  action  properly  and  technically  on  contract.  And  such  I 
understand  to  be  the  effect  of  the  decisions  on  this  subject."  In 
Wilson  V.  HtcgJiea,  supra,  it  is  said:  "There  is  no  reason  why 
the  defendant  in  such  an  action  may  not  rely  upon  any  counter- 
claim he  may  have,  whether  it  be  legal  or  equitable,  or  both, 
just  as  in  other  cases."  Our  conclusion  upon  this  branch  of 
the  case  is  that  the  property  in  question  is  the  subject  of  tiie 
action;  that  defendant's  demand  for  wages  for  taking  care  of 
the  same  prior  to  and  at  the  time  of  the  alleged  conversion  is  con- 
nected with  the  subject  of  the  action,  and  is  properly  pleaded  as  a 
counter-claim. 

2.  It  is  urged  that  the  parol  contract  set  up  in  the  answer  is 
within  the  statute  of  frauds,  a^d  void.  But  the  record  shows 
that   defendant   was  permitted    to  amend    his  answer^  and    allege 
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that  his  services  and  board  were  reasonably  worth  seventy- 
two  dollars  and  fifty  cents  per  month  from  September  — ,  1885, 
to  September  8,  1886.  It  is  well  settled  that  for  labor  and  ser- 
vices  performed  under  a  contract  declared  void  by  the  statute  of 
frauds  recovery  on  qitanlum  meruit  may  be  had.  (Patten  v.  Hicks, 
43  Cal.  511;  2  Reed  Stat.  Frauds,  Sec.  624.) 

3.  Defendant  was  entitled  to  his  costs.  Upon  every  issue 
raised  by  the  pleadings  he  was  the  prevailing  party.  He  recov- 
ered more  than  thi*ee  hundred  dollars  upon  his  counter-claim, 
and  plaintiff  failed  to  recover  damages.  The  order  overruling 
plaintiff's  motion  for  a  new  trial  shows  that  his  costs  up  to  the 
time  of  trial  were  taxed  at  thirty-seven  dollars  and  seventy-five 
cents,  and  that  they  were  allowed  by  the  court.  Plaintiff  com- 
plains because  his  trial  costs  were  disallowed.  The  record  does 
not  show  that  any  cost-bill,  including  plaintiffs  trial  costs,  was 
filed,  and  we  cannot  presume,  against  the  correctness  of  the 
judgment,  that  such  a  cost-bill  was  filed*.  If  it  was  not,  the  trial 
costs  were  waived.  We  cannot,  therefore,  say  the  court  erred, 
even  though  plaintiff  would  not  have  been  entitled  to  them,  if  a 
proper  cost-bill  had  been  filed  in  time,—  a  question  we  do  not  decide. 
We  think  the  evidence  justifies  the  verdict.  The  judgment  and 
order  appealed  from  are  affirmed. 


[No.  1277.] 


ELWOOD     BAILEY,     Appellant,     v,     SYLVIO     PAPINA,. 

Bespondent. 

AcmoN  ix>  Becoveb  Damages  for  Trespass —  New  Trial  —  Statement 
OF  ElviDENCE  —  Presumptions.  —  Where  defendant's  statement,  on 
motion  for  a  new  trial,  avers  that  the  foregoing  is  all  of  the  material 
evidence  pertinent  to  the  motion  for  new  trial,  and  also  shows  affirm- 
atively that  other  testimony,  not  set  out,  was  introduced  by  plaintiff 
upon  a  point,  as  to  which  the  motion  alleges  plaintifiTs  proof  to  have 
been  defective,  plaintiff,  by  failing  to  propose  amendments  to  the 
'  statement,  admits  that  the  evidence  not  set  out  therein  was  immaterial^ 
and  therefore,  the  supreme  court  will  not  presume,  upon  appeal,  that 
the  evidence  not  set  out  was  sufficient  to  sustain  the  judgment. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lincoln 
County. 
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A.  L.  Fitzgerald,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

George  S,  Sawyer  and  Trenmor  Coffin,  for  Appellant. 

A,  E,  Cheney,  for  Kespondent. 

By  the  Court,  Leonard,  C.  J.: 

This  is  an  action  to  recover  damages  for  an  alleged  trespass 
upon  certain  uusurveyed  public  lands,  known  as  the  *'  Pines,"  and 
for  equitable  relief  by  injunction.  PlaintifiTs  allegations  of  owner- 
ship, possession,  and  right  of  possession  of  the  locus  in  quo  at 
the  time  of  the  alleged  trespass,  and  his  allegation  of  damages, 
are  denied  in  the  answer.  Defendant  alleges  ownership,  pos- 
session, and  right  of  possession  in  himself.  Plaintiff  recovered 
judgment  for  one  dollar,  damages,  and  defendant  was  perpetually 
-enjoined  from  '*  using  or  diverting  any  of  the  water  upon,  issuing 
or  flowing  from,  the  said  land  described  in  the  complaint  and 
answer  in  said  action  as  situated  in  Camp  Valley,  in  the  county  of 
Lincoln,  state  of  Nevada,  and  known  and  called  the  *  Pines,'  and 
containing  one  hundred  and  sixty  acres,  and  from  in  any  way 
interfering  with  the  use  and  beneficial  enjoyment  thereof  by  said 
plaintiff."  The  action  was  tried  by  the  court  without  a  jury. 
Defendant  moved  for  a  new  trial  upon  the  grounds  of  insufficiency 
of  evidence  and  errors  in  law.  Plaintiff  appeals  from  the  order 
granting  a  new  trial. 

There  are  several  reasons  why  the  order  appealed  from  should 
have  been  made,  although  but  one  was  stated  by  the  court.  To 
the  statement,  on  motion  for  a  new  trial,  is  appended  the 
clerk's  cei'tificate  to  the  effect  that  plaintiff  had  filed  no  amend- 
ments to  defendant's  proposed  statement.  In  Borden  v.  Bender, 
16  Nev.  60,  we  said:  "  When  no  amendments  are  offered,  the  cor- 
rectness of  the  proposed  statement  is  assumed."  In  the  state- 
ment, the  evidence  introduced  by  plaintiff  is  first  set  out,  and 
immediately  following  are  these  words:  ''After  some  other  tes- 
timony, referring  to  possession,  plaintiff  closes  his  case."  At 
the  end  of  all  the  testimony  there  is  this  statement:  "  The  above 
and  foregoing  is  all  of  the  material  evidence  introduced  on  the 
trial  of  said  action  pei-tinent  to  the  motion  for  a  new  trial  of 
said  action."     Upon  these   two  facts  set  forth  in  the  statement, 
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counsel  for  plaintiff  say:  "The  statement  not  only  does  not 
purport  to  contain  all  the  evidence,  but  affirmatively  states  that 
other  evidence  in  relation  to  possession  was  submitted  on  the 
part  of  plaintiff,  and  it  must  be  presumed  that  sufficient  other 
evidence  was  submitted  to  warrant  the  judgment."  Possession 
by  plaintiff,  actual  or  constructive,  was  a  prerequisite  to  recov- 
ery, and  after  judgment  in  his  favor,  until  the  contrary  is 
shown,  the  presumption  is  that  his  possession  was  sufficient  to 
justify  the  decision  of  the  court.  But  if  the  record  shows 
there  was  no  evidence  of  plaintiff's  possession  of  the  land  in 
question,  or  of  his  right  to  the  use  and  enjoyment  of  the  water 
thereon,  then  the  decision  was  wrong,  and  the  court  did  not 
err  in  granting  a  new  trial.  But  before  the  order  granting  a 
new  trial  can  be  upheld  on  the  ground  of  insufficiency  of  evi- 
dence to  justify  the  decision  of  the  coUrt,  because  of  the  entire 
absence  of .  evidence  of  plaintiff's  possession,  or  of  his  right  to 
the  use  and  enjoyment  of  the  water  thereon,  such  absence  of 
evidence  must  be  shown  affirmatively.  Is  there  such  affirma- 
tive showing  in  this  case?  In  his  specification  of  particulars, 
wherein  the  evidence  was  insufficient  to  justify  the  decision, 
defendant  stated  that  there  was  no  evidence  **  that  plaintiff  ever 
appropriated  or  acquired  any  ownership  or  right  to  use  any  of 
the  water  at,  in,  or  upon  the  pi-emises  in  controversy,  or  at  the 
Johnson  and  Warren  Ranch,  or  was  ever  in  the  use  or 
possession  thereof;  that  there  was  no  evidence  showing  that 
the  plaintiff  was  in  possession  of  the  water  or  premises  at 
the  time  of  the  alleged  trespass;  that  there  was  no  evidence 
showing  or  tending  to  show  that  the  plaintiff,  at  the  time 
of  the  alleged  trespass,  had  the  exclusive  right  to  the  use 
of  the  said  water  at  the  Johnson  and  Warren  ranch,  or  other- 
wise." He  also  stated  that  the  coui*t  erred  in  denying  his 
motion  for  a  nonsuit,  for  the  reason  "  that  it  nowhere  appeared 
from  the  testimony  submitted  on  behalf  of  plaintiff  that  plaintiff 
was  ever  in  possession  and  user  of,  or  entitled  to  the  posses- 
sion and  user  of,  any  of  the  land  described  in  plaintiff's  com- 
plaint or  defendant's  answer,  or  to  any  of  the  springs  and 
streams  of  water  therein  or  thereon."  It  is  settled  law  that 
only  the  points  so  specified  can  be  considered  on  appeal, 
although  the  statement  contains  all  the  evidence  admitted  at 
the  trial,  and  although  there  are  no  express  findings,  and 
findings  necessary  to  support  the  judgment  have  to  be^  implied. 
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It  must  be  presumed  that  the  verdict  or  decision  is  sustained 
by  the  evidence  in  all  respects,  except  in  those  particulars  in 
which  the  statement  specifies  the  evidence  to  be  insufficient. 
(Eosina  v.  Trowbridge,  20  Nev.  105.)  It  follows  that  it  is  use- 
less to  embody  in  a  statement  any  evidence  except  that  bearing 
upon  a  point  claimed  by  the  moving  party  not  to  be  proved,  and 
that  the  statement  itself  must  show  that  it  contains  all  the  material 
evidence  upon  such  point.  (CapUs  v.  Central  Pac.  R,  R.  Co., 
6  Nev.  272.)  If  the  statement,  as  presented  by  the  moving 
party,  does  not  show  affirmatively  that  all  of  the  material 
evidence  bearing  upon  a  point  claimed  not  to  be  proved  is 
embodied  therein,  then  the  opposite  party  is  not  obliged  to 
supply  any  evidence  omitted.  He  may  then  i-ely  u|X)n  the  rule 
that  no  notice  will  be  taken  of  any  point  resting  on  the  ground 
that  the  evidence  does  not  support  the  verdict,  if  the  statement 
does  not  show  affirmatively  that  it  embodies  all  the  material 
evidence  upon  such  point.  (Caples  v.  Central  Pac.  R,  R.  Co.  supra.) 
If,  however,  the  statement  shows  affirmatively  that  it  contains 
all  the  material  evidence  upon  any  point  claimed  not  to  be 
proved,  then  the  opposite  party  must  supply  any  omissions  by 
amendment,  or  he  is  bound  by  the  statement  as  filed.  In  this 
case  the  statement  proposed  by  defendant  showed  affirmatively 
that  it  contained  all  of  the  material  evidence  introduced  on  the 
trial  pertinent  to  the  motion  for  a  new  trial.  The  evidence 
pertinent  to  such  motion  was  that  bearing  upon  the  points  in 
respect  to  which  defendant  claimed  there  was  an  entire  absence 
of  proof,  as  stated  in  his  specifications, — ^that  bearing  upon  the 
question  of  plaintiff's  possession,  and  his  right  to  the  use  and 
enjoyment  of  the  water.  By  failing  to  propose  amendments, 
plaintiff  admitted  that  the  evidence  set  out  in  the  statement  "  is 
all  the  material  evidence  introduced  on  the  trial  pertinent  to 
the  motion  for  a  new  trial,"  and  that  the  "other  testimony, 
referring  to  possession,"  not  set  out,  was  not  material.  No 
express  findings  are  embodied  in  the  statement,  and  in  their 
absence  we  must  pi*esume  the  implied  findings  were  such  as 
support  tlie  judgment.  The  court  could  not  have  found  for 
plaintiff  without  first  finding  as  facts  that  he  was  in  possession 
of  the  land,  and  that  he  had  the  right  to  use  and  enjoy  the 
water.  The  motion  for  a  new  trial  having  been  made  on  the 
ground,  in  part,  that  there  was  no  evidence  of  those  facts, 
upon  a   statement   containing   all   the   material   evidence   bearing 
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thereon  we  must  review  the  evidence  applicable  to  those  issues 
as  we  would  have  done  if  the  court  had  found  them  specially 
against  defendant.  (Moore  v.  Lott,  13  Nev.  380.)  It  will  serve 
no  useful  purpose  to  state  the  evidence  introduced.  Counsel 
for  plaintiff  do  not  depend  upon  its  sufficiency  to  sustain  the 
judgment.  There  is  absolutely  no  evidence  of  such  possession, 
actual  or  constructive,  by  plaintiff,  or  of  his  right  to  the  use 
and  enjoyment  of  the  water,  as  is  necessary  to  maintain  the 
action  or  support  the  judgment.  The  motion  for  a  judgment 
of  nonsuit  should  have  been  granted.  The  order  appealed 
from  is  affirmed. 


[No.  1287.]  
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THE  STATE  OF  NEVADA,  Respondent,  v.  JOHN  T.  LAMB,     «J,  »| 

Appellant.  JiiU5l 

Appkal — Dismissal— Bill  of  Excepfions. — An  ftppeal  presented  withont 
any  statement  or  hill  of  exceptions  will  he  dismissed.  {8t<Ue  ▼.  FeUows, 
8  Nev.  311,  affirmed.) 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Nye 
County. 

R.  R.  BiGSLOW,  District  Judge. 

John  F.  Alexander y  Attorney  General,  for  Appellant. 

P,  M,  Bowler  Jr.  and  W.  N,  Granger,  for  Respondent. 

By  the  Court,  Hawley,  J.: 

Appellant  appeals  from  an  order  of  the  district  court  sustain- 
ing a  demurrer  to  an  indictment.  As  the  appeal  is  presented 
without  any  statement  or  bill  of  exceptions,  it  must  be  and  is 
•dismissed,  upon  the  authority  of  Stale  v.  Fellows,  8  Nev.  311. 
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E  jg  [No.  1276.] 

WARREN   SHOECRAFT,  Respondent,  v.  S.  M.  BEARD,  bt 
AL.,  Appellants. 

Action  to  Kedbsm  Personal  Propebty  from  Lien  of  Chattel  Mort- 
GAOE— Limitation  of  Actions. — The  statute  of  limitations  does  not 
begin  to  run  against  an  action  by  the  mortgageor  of  chattels  to  redeem 
until  the  possession  of  the  mortgagee  becomes  adverse,  although  an. 
action  for  the  debt  secured  is  barred. 

€k>8TS — Discretion  op  Trial  Court.-  A  judgment  for  costs  in  favor  of 
plaintiff  in  an  action  to  redeem  under  a  chattel  mortgage  is  proper, 
although  he  is  decreed  to  pay  a  large  sum  upon  such  redemption,  which 
he  did  not  tender  before  ^uit;  defendants  having  unsucdessfuUy  resisted 
the  aetion  on  the  plea  of  the  statute  of  limitations,  and  refused  to  render 
an  account  of  their  claim  after  repeated  demands. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Elko 
County. 

R.  R.  BiGBLOW,  District  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Talbot  <£r  Farrington,  for  Appellant. 

I.  The  rights  of  the  parties  are  to  be  clearly  distinguished 
from  the  rights  which  would  have  accrued  to  them  had  the 
transaction  been  a  trust. 

The  mortgagee's  possession  is  adverse  as  soon  as  he  enters  for 
condition  broken,  and  the  statute  of  limitations  then  commences 
to  run  against  the  mortgageor's  equity  of  redemption.  The  pos- 
session of  a  trustee  of  an  express  trust  does  not  become  adverse 
until  the  trustee  repudiates  the  trust,  and  claims  the  estate  as 
his  own,  and  asserts  his  equitable  rights.  Then  the  statute 
begins  to  run  against  the  cestui  qtie  tmst,  (Wood  Lim.  447;  *J 
Perry  on  Trusts,  Sees.  863,  864;  White  v.  Sheldon,  4  Nev.  288; 
Ang.  Lim.,  Sec.  466;  Herr.  Chat.  Mort.,  Sec.  457;  Wright  v.  H<m, 
36  Cal.  433.) 

II.  The  statute  of  limitations  begins  to  run  against  the  mort- 
gageor'o  equity  of  redemption  and  in  favor  of  the  mortgagee  in. 
possession  at  once  upon  the  maturity  of  the  debt,  and  is  fully 
baired  by  the'  lapse  of  the  statutory  period  requisite  to  bar  the 
debt  which  it  was  given  to  secure.  (Wood  Lim.,  Sec.  233;  Boone 
Mort.,  Sec.   302;    Huntirigton  v.  Matlier,  2  Barb.  538;   Heyland  v. 
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Badger,  36  Cal.    404;  Dewey  v.  Bounncm,    8  Cal.   145;  Story  Bail., 
Sec.  362.) 

III.  A  tender  after  default  will  not  divest  the  title  of  the 
mortgagee  io  possession,  nor  will  it  enable  the  mortgageor  to 
bring  any  of  the  common  law  actions,  if  redemption  is  refused. 
(Bryant  y.  Carwn  R,  L.  Co.,  3  Nev.  313;  93  Am.  Dec.  403;  WU- 
son  V.  Brannan,  27  Cal.  258;  Bragelman  v.  Daue,  69  N.  Y.  69  Freem. 
Ex.  Sec.  117;  Drake  Att.,  Sec.  639;  2  Story  Eq.,  Sec.  1031;  Her. 
Mort.  446;  Jtidson  v.  Eastmi,  58  N.  Y.  664;  Braum  v.  BemetU,  8 
Johns.  96;  Patchin  v.  Pierce,  12  Wend.  62;  Post  v.  Amot,  2  Den. 
344,  356;  Langdon  v.  Buel,  9  Wend.  80.) 

lY.  That  there  is  a  right  to  redeem  after  default  in  cases  of 
chattel  mortgages  has  not  yet  been  clearly  settled,  nor  is  it 
universally  admitted.  (Taber  v.  Hamlin,  97  Mass.  492;  93  Am. 
Dec.  113;  2  HiE  Mort.  50;  Burtis  v.  Bradford,  122  Mass.  131; 
Bryant  v.  Carson  R.  L,  Co,,  3  Nev.  313;  93  Am.  Dec.  403;  Red. 
Bail.,  Sec.  662.) 

Y.  Those  authorities  which  do  admit  an  equity  of  redemp^ 
tion  in  the  mortgageor  of  chattels  after  default,  hold  that  such 
right  must  be  exercised  within  a  reasonable  time.  {Boone 
Mort.,  Sec.  271;  2  Sto.  Eq.  Sec.  1031;  Wilson  v.  Brahman,  2T 
Gal.  269;  Blodgett  v.  Blodgett,  48  Vt.  32;  Lavigne  v.  N'aramore, 
62  Yt.  267;  Jones  Choi.  Mort.  687.) 

YI.  The  statute  of  limitations  begins  to  run  against  a  cause 
of  action  as  soon  as  the  cause  of  action  accrues.  (Gen.  Stat. 
3629.)  The  money  was  due  at  the  time  the  bill  of  sale  was 
executed  and  delivered.  May  16,  1879.  Then  the  statute  began 
to  run  against  the  right  to  collect  the  debt.  (Fkdler  v.  Acker,  1 
Hill.  475;  Bspinosav.  Gregory,  40  Cal.  58;  Estate  of  Galvin, 
61  CaL  215;  Borland  v.  Borland,  66  CaL  190;  Wood  Lim.,  Sec. 
233;  Ang.  Lim.,  Sees.  94,  95;  Cookes  v.  CtUbertson,  9  Nev.  207; 
Huntington  v.  Mather,  2  Barb.  538;  Roberts  v.  Sykes,  30  Barb* 
173.)  The  same  rule  applies  to  mortgages  of  real  property, 
{Jones  Mort,  Sec.  1152;  Wood  Lim.,  Sees.  235,  224,  225,  222; 
Ourmingham  v.  Hawkins,  24  Cal.  403;  85  Am.  Dec.  73;  Miner  ▼• 
Beekman,  42  How.  Pr.  46;  Crawford  v.  Taylor,  42  Iowa,  260; 
Waldo  V.  Rice,  14  Wis.  286.) 

YII.  Under  our  statute  a  parol  acknowledgment  is  not  suf- 
ficient to  stay  the  running  of  the  statute  against  the  mortgage- 
or's  right  to  redeem.  (Gen.  Stat.  3660;  Miner  v.  Beekman^ 
42  How.  Pr.  46;  Wood  Lim.,  Sec.  225.) 
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VIII.  An  action  to  redeem  from  the  lien  of  a  mortgage  is 
one  of  exclusive  equitable  cognizance.  The  relief  sought  is  not 
provided  for  in  any  of  the  various  sections  of  the  practice  act 
limiting  the  time  for  the  commencement  of  actions.  Hence  it 
comes  withm  the  statute  which  provides  that  actions  ''for  relief 
not  hereinbefore  provided  for,  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have  accrued."  (Gen.  Stat. 
3648;  Pillw  v.  Sout/iern  Pac.  R,  R.  Co.,  52  Gal.  42,  44;  Cunning' 
ham  V.  Hawkins,  24  Gal.  403;  85  Am.  Dec.  73.)  Sin6e  the  right 
of  the  Beard  Bros,  to  foreclose  was  barred  when  this  action  was  com- 
menced, by  the  lapse  of  nearly  seven  years,  therefore  the  right  of  Shoe- 
craft  to  redeem  was  gone  also.  (  Wood  Lim,,  Sec.  233;  Hunlington  v. 
Mather,  2  Barb.  538.)  This  rule  has  been  repeatedly  affirmed 
in  cases  involving  the  right  to  redeem  from  a  real  estate  mort- 
gage. (2  Hill  MorL,  Sec.  2;  1  Pow.  MorL,  335  a;  Grattan  v. 
Wiggins,  23  Gal.  16;  Esjnnosa  v.  Gregory,  40  Gal.  58;  Taylor  v. 
McClain,  60  GaL  651;  Henderson  v.  Grammar,  66  Gal.  336;  Ray- 
nor  V.  Drew,  72  Gal.  307;  Jones  MorL,  Sec.  1146;  Crawford  v. 
Taylor,  42  Iowa,  260;  Giles  v.  Baramore,  5  Johns.  Gh.  553; 
Locke  V.  CaldweU,  91  111.  418;  King  v.  Meigh&n,  20  Minn.  264; 
Waterman  v.  Broum,  31  Pa.  St.  163.) 

IX.  While  real  estate  moi'tgages  have  been,  by  the  statute, 
reduced  to  the  status  of  mere  liens,  there  has  been  no  legisla- 
tion affecting  the  character  of  the  rights  acquired  under  such  a 
chattel  mortgage.  (Gen.  Stat.  3284;  Code  Civ.  Pro.  CaL,  Sec. 
744;  Jones  Chat.  Mort.,  Sec.  699;  Stewart  v.  Slater,  6  Duer,  99; 
Raynorv.  Drew,  72  Gal.  307.) 

X.  The  plaintiff  is  not  entitled  to  costs.  As  a  general  rule 
the  com]>lainant  pays  costs  to  the  defendant  on  a  bill  to  redeem, 
although  he  ultimately  obtains  the  relief  prayed  for.  (Phillips  v. 
Jhdsizer,  20  N.  J.  Eq.  308;  2  Jones  Mort.,  Sec.  1111;  Boone 
Mort.,  Sec.  167',  Brockway  v.  Wells,  1  Paige  Ch.  617 ;  Detillin  y.  Gale, 
7  Ves.  583;  Turner  v.  Johnson,  95  Mo.  431;  6  Am.  St.  Rep.  62.) 
Tiie  defendants  cannot  be  deprived  of  their  costs  because  they  have 
overstated  the  amount  due  them.  (Sessions  v.  Richmond,  1  R.  I. 
298.)  If  the  defendants  are  held  to  be  in  fault,  the  plaintiff  also 
being  in  fault,  a  court  of  equity  will  not  give  the  plaintiff  his  costs. 
(Saunders  v.  Frosf,  5  Pick.  271;  16  Am.  Dec.  394;  Righter  v.  Stall, 
3  San.  Gh.  612;  Woodward  v.  PhiUips,  14  Gray,  132.) 
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J,  W.  Dorsey^  for  Respondent. 

I.  The  statute  of  limitations  is  interposed  upon  the  theory 
that  the  right  of  mortgageor  and  mortgagee  being  reciprocal, 
and  the  statute  having  run  against  an  action  on  the  debt,  the 
mortgageor  can  have  no  standing  in  court. 

It  is  true  the  remedy  of  appellants  was  barred  by  the  statute, 
but  the  debt  was  not  thereby  extinguished.  {Cookes  v.  Culbertson, 
9  Nev.  207.) 

Belief  in  equity,  ex  equo  et  bonOf  will  only  be  granted  on 
payment  of  the  whole  debt  *'  He  who  seeks  equity  must  do  it." 
Raywr  v.  Drew,  72  Cal.  307;  Reed  v.  Landsdale,  Hardin,  (Ky.) 
8.) 

The  statute  of  limitations  could  not  be  set  in  motion  for  the 
protection  of  appellants  until  they  ceased  holding  the  horses  as 
security  and  claimed  absolute  ownership.  (Hancock  v.  Franklin  Ins. 
Co.,  114  Mass.  156;  Jones  v.  Thurmond,  6  Tex.  318.) 

II.  The  same  reasons  that  induced  courts  of  equity  to  interfere 
in  relief  of  a  mortgageor  of  realty,  have  operated  to  relieve  a  mort- 
gageor of  chattels.     (Jones  Chat  Mort.,  Sec.  681.) 

The  title  of  the  mortgagee  after  default  is  no  greater  than  it 
was  before,  and  the  right  of  redemption  exists  until  destroyed 
by  some  aggrassive  movement  instituted  for  that  purpose  by. 
the  mortgagee,  or  lost  through  laches  so  persistent  and  extended 
as  to  render  the  right  too  stale  for  equitable  enforcement.  (Her. 
Chat  Mort.  190-4;  Locke*s  Ex.  v.  Falnier,  26  Ala.  325;  Heyland  v. 
Biidger,  35  Cal.  414.) 

III.  Foreclosure  is,  as  to  redemption,  the  converse  and  generally 
the  reciprocal  remedy,  whereby  the  mortgagee  may  acquire  an 
absolute  title  to  the  encumbered  property.  (Her.  Chat.  Mort.,  Sees. 
14,  192,  209.) 

But  if  the  sale  be  non-judicial  it  must  be  bona  fide,  free  from  any 
suspicion  of  fraud  or  sacrifice,  and  the  surplus  must  be  accounted 
for.     (Her.  Chat  Mort,  Sec.  195.) 

In  equity  the  mortgagee  is  only  regarded  as  holding  the  legal 
title  as  collateral  security.  (Hannah  v.  Carrigan,  18  Ark.  101; 
Glass  V.  Ellison,  9  K.  H.  69.) 

A  chattel  mortgage  is  not  a  sale,  absolute  or  conditional,  bat 
is  a  pledge.  It  does  not  vest  an  absolute  title,  but  is  a  mere 
security.       Consequently     all      the     law     applicable     to     pledges 
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applies  with  equal  reason  to  mortgages  of  this  character.  (Her. 
Cliat.  Mort.,  Sees.  15  a,  198.) 

lY.  The  period  within  which  redemption  mast  be  made  is 
to  be  counted  from  the  beginning  of  the  mortgagee's  culverse 
possession.  (Jones  Chat.  Mort.,  Sees.  367,  368,  687,  688;  2  Stor. 
Eq.  Ju.,  Sec.  1031.) 

V.  The  acts  of  the  mortgagee  in  possession,  to  have  the 
effect  of  converting  the  amicable  into  an  adverse,  independent 
holding,  should  be  direct,  unequivocal  and  overt.  {Overlon  v. 
Bigdow,  3  Yer.  613;  Farhrough  v.  NevoeU,  10  Yer.  381;  Fenwick 
V.  Macey's  Ex,,  1  Dana,  (Ky.)  277;  BaJlling«r  v.  Fbrfoy,  1  Bibb,  198; 
Sto.  Bail.,  Sees.  346-7.) 

By  the  Court,  Hawley,  J.: 

This  action  was  commenced  January  7,  1886,  to  redeem  cer- 
tain personal  property  from  the  lien  of  a  chattel  mortgage  exe~ 
cuted  May  16,  1879.  The  cause  was  tried  before  the  court 
without  a  jury.  The  court  found  "  that  on  the  sixteenth  day  of 
May,  1879,  the  plaintiff  was  the  owner  of  about  twenty-six  head 
of  horses,  described  in  the  complaint;  *  *  *  on  that  day 
he  delivered  them  to  defendants  as  security  for  the  payment  of 
the  sum  of  three  hundred  and  seventy-nine  dollars,  to  be  paid 
by  the  plaintiff;  that  the  defendants  took  possession  of  the 
horses,  and  have  kept  possession  of  them  ever  since;"  that  in 
May,  1880,  the  defendants,  at  plaintiff's  request,  paid  for  win- 
tering the  horses;  the  defendants  paid  the  taxes  thereon  from 
1880  to  1886,  inclusive,  without  any  request  from  plaintiff;  also 
paid  out  money  for  other  services,  and  were  entitled  to  other 
named  expenses  for  the  care  and  keeping  of  said  horses;  "that 
up  to  about  May  1,  1885,  the  defendants  at  all  times  admitted 
that  said  hoi-ses  were  the  property  of  the  plaintiff,  and  up  to 
that  time  they  held  them  simply  as  security  for  the  payment  of 
the  sum  due  to  them  from  the  plaintiff;  but  since  on  or  abovt 
said  May  1,  1885,  they  have  claimed  to  be  the  absolute  and  full 
owners  of  the  same,  and  they  have,  during  that  time,  held  them 
adversely  to  the  plaintiff  and  all  other  persons."  As  conclu- 
sions of  law,  the  court  found  "  that,  the  plaintiff  is  the  owner 
of  said  horses,  and  that  his  title  thereto  is  not  barred  by  the 
statute  of  limitations,  nor  is  his  right  to  the  possession  ao 
barrel;"    *<that,  upon   the  plaintiff  paying  to  the  defendants  the 
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sum  of  one  thousand  seven  hundred  and  nineteen  dollars  and 
twenty-nine  cents  (the  amount  found  to  be  due,)  he  will  be  enti- 
tled to  the  possession  of  said  horses  and  all  of  them,  with  all  of 
their  increase/'  and  entitled  to  recover  his  costs  and  disburse- 
ments in  this  action. 

At   the   request   of  defendants  the  court  found   the   following 

additional   findings:     "That    on  or   about   the   day   of 

November,  1878,  the  plaintiff  was  indebted  to  one  James  in  the 
gum  of  one  hundred  and  ninety-six  dollars,  and  that  on  said 
day  plaintiff  executed  and  delivered  to  said  James*  a  bill  of  sale 
of  about  eighteen  head  of  horses,  *  *  *  to  secure  the  pay- 
ment  of  said  sum  of  one  hundred  and  ninety-six  dollars;  that 
Bald  bill  of  sale  was  intended  as  a  mortgage,  and  as  security 
for  the  payment  of  said  one  hundred  and  ninety-six  dollars; 
that  on  the  sixteenth  day  of  May,  1879,  the  plaintiff  was  also 
indebted  to  defendants  in  the  sum  of  one  hundred  and  seventy- 
nine  dollars  which  was  then  due;  that  on  said  May  16,  1879, 
it  was  mutually  agreed  between  said  James,  plaintiff,  and  de- 
fendants, that  defendants  should  pay  said  James  the  amount 
then  due  him,  *  *  *  and  that  said  horses  with  their  increase, 
should  be  delivered  to  defendants,  to  hold  as  security  for  the 
sum  of  two  hundred  dollars,  so  paid  by  them  to  James,  and 
also  for  the  further  sum  of  one  hundred  and  seventy-nine  dol- 
lars, then  due  from  plaintiff  to  defendants;  that  in  pursuance 
of  this  agreement  the  defendants  paid  James  two  hundred  dol- 
lars, and  he  executed  a  bill  of  sale  to  them,  and  the  horses  were 
delivered  accordingly,  all  on  the  sixteenth  day  of  May,  1879; 
that  said  last-mentioned  bill  of  sale  was  intended  as  a  mortgage, 
and  was  a  mere  security  for  the  payment  of  the  said  sum  of 
three-hundred  and  seventy-nine  dollars,  and  defendants  were 
to  hold  said  horses  simply  as  a  security  for  the  payment  thereof; 
that  at  the  time  of  the  execution  and  delivery  of  the  said  last- 
mentioned  bill  of  sale,  there  was  nothing  said  about  when  the 
said  three  hundred  and  seventy-nine  dollars  should  be  paid, 
except  such  as  may  be  inferred  from  the  execution  and  delivery 
of  said  bill  of  sale,  and  the  transfer  of  said  horses;  that  while 
defendants  have  admitted  that  said  last-mentioned  bill  of  sale 
was  intended  as  a  mortgage,  and  that  they  only  held  said  horses 
as  security  for  the  money  so  due  them,  and  for  the  amount 
due  them  for  the  care  thereof,  they  have  only  admitted  so 
verbally,   and   said   admissions   have   not  at    any   time^4)een    in 
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writing;  that  during  the  year  1882,  and  up  to  the  commencement 
of  this  action,  the  plaintiff  has  frequently  demanded  from  de- 
fendants a  statement  of  the  items  and  amounts  which  they 
claimed  against  said  horses  for  their  care  and  expense  of  keep- 
ing them,  and  of  which  he  was  ignorant,  to  enable  him  to 
redeem  them,  but  they  refused  to  make  such  statement,  stating 
to  the  plaintiff  that  he  could  redeem  them  by  paying  a  gross 
sum,  largely  in  excess  of  the  amount  justly  due  them,  and  for 
which  they  would  give  no  items;  that  at  none  of  the  *  times 
during  1882,  and  up  to  the  commencement  of  this  action,  when 
the  plaintiff  demanded  of  the  defendants  an  itemized  account  of 
their  claims  against  the  horses  described  in  the  complaint,  did 
plaintiff  tender  any  sum  in  satisfaction  of  such  account;  that 
plaintiff  had  no  money  at  such  times,  to  make  such  a  tender; 
that,  in  reply  to  such  demands,  plaintiff  was  informed  by  de- 
fendants that  it  was  impossible  to  make  out  such  an  itemized 
account,  but  that  plaintiff  might  have  said  horses  by  paying  a 
stated  sum,  varying  on  successive  occasions  from  one  thousand 
five  hundred  dollars,  in  1882,  to  two  thousand  five  hundred  dol- 
lars, in  1885." 

1.  When  does  the  statute  of  limifations,  in  a  case  like  this, 
begin  to  run*?  Does  it  begin  to  run  from  the  time  the  debt, 
which  the  mortgage  is  given  to  secure,  is  due,  as  claimed  by 
appellants,  or  only  from  the  time  when  the  mortgagee's  posses- 
sion became  adverse,  as  claimed  by  respondent]  At  common 
law,  upon  breach  of  the  conditions  of  a  chattel  mortgage,  the 
title  to  the  property  became  absolute  in  the  mortgagee,  and  no 
right  of  redemption  remained  in  the  mortgageor.  The  harshness 
and  manifest  injustice  of  this  rule,  as  applied  in  many  cases, 
induced  courts  of  equity  to  adopt  the  rule — more  in  consonance 
with  sound  reason  and  justice — that  a  mortgagee  should  not, 
upon  a  failure  of  the  mortgageor  to  comply  with  the  conditions 
of  the  mortgage,  be  regarded  as  having  the  absolute  legal  title, 
but  as  holding  it  merely  as  collateral  security  for  the  pay- 
ment of  the  debt  due  from  the  mortgageor.  Herman, 
after  reviewing  this  question  at  great  length,  says:  "We 
can  thetefore  arrive  at  but  one  conclusion,  and  that  is  that  a 
chattel  mortgage  is  neither  a  sale  absolute  nor  conditional; 
neither  is  it  more  than  a  pledge,  or  an  absolute  pledge;  neither 
does  it  vest  an  absolute  title  in  the  mortgagee;  but  that  a  chattel 
mortgage,   like   a    real-estate   mortgage,    is   nothing  J^ut   a  jnere 

Digitized  by  LjOOQ IC 


July,  1888.]  Shoecraft  v.  Beabd.  189 

Opinion  of  the  Court — Hawley,  J. 

security, — a  lien  upon  the  property  therein  described,  which 
the  mortgagee  may  himself,  or  by  an  agent,  sell  for  the  satis- 
faction of  his  debt;  and  until  so  sold,  or  the  mortgageor's  title 
is  foi-eclosed,  does  not  vest  it  in  the  mortgagee  for  any  other 
purpose  except  that  of  satisfaction.  Were  it  otherwise,  the 
mortgageor  would  have  no  right  of  redemption  after  default." 
(Herm.  Chat.  Mort.  196,  p.  471.)  If  appellants  had  desired  to 
extinguish  respondent's  right  of  redemption,  they  could  have 
done  so  at  any  time  after  default  in  the  conditions  of  the  mort- 
gage, by  a  foreclosure  of  the  mortgage,  or  by  selling  the  prop- 
erty after  giving  due  notice  to  the  mortgageor.  Not  having 
pursued  this  course,  it  follows  that,  as  long  as  the  right  of 
redemption  existed,  a  tender  of  payment  of  the  debt  and  expenses, 
after  default  in  the  conditions  of  the  mortgage,  would  be 
equivalent  to  a  tender  at  the  time  mentioned  in  the  mort- 
gage. In  several  of  the  states  the  time  within  which  the  right 
of  redemption  must  be  exercised  is  expressly  provided  for  by 
statute,  and  where  this  is  the  case  the  redemption  must,  of 
course,  be  made  within  the  time  specified,  or  the  title  of  the 
mortgagee  becomes  absolute.  In  other  states  it  has  frequently 
been  held  that  although  the  conditions  of  the  mortgage  have 
not  been  fulfilled,  there  exists,  as  in  mortgages  of  land,  an 
equity  of  redemption  which  may  be  asserted  by  the  mortgageor 
if  he  brings  his  bill  to  redeem  within  a  reasonable  time.  In 
Bryant  v.  Carson  R.  Lumbering  Co,,  3  Nev.  318,  93  Am.  Dec.  403, 
this  court  said:  "  For  a  reasonable  time  after  breach  of  the  condition 
of  the  mortgage,  and  while  the  property  remains  in  the  possession 
of  the  mortgagee,  the  courts  of  equity  have  uniformly,  upon  a 
proper  application,  allowed  a  redemption  by  the  mortgageor.''  This 
principle  is  too  well  settled  to  require  any  further  citation  of 
authorities. 

The  question  as  to  what  is  a  reasonable  time  within  which  a 
bill  to  redeem  may  be  brought  depends,  to  a  great  extent,  upon 
the  circumstances  of  each  particular  case,  but  it  may,  as  a  gen- 
eral rule,  be  determined,  where  there  is  no  statute  upon  the 
subject,  by  analogy  to  the  statute  of  limitations  applicable  to 
actions  at  law  for  the  recovery  of  personal  property.  As  long 
as  appellants,  the  mortgagees  in  this  action,  held  the  property 
under  and  by  virtue  of  the  mortgage  relation,  the  right  of 
redemption  could  not  be  cut  off.  (Her.  Chat.  Mort.,  194-196; 
Raynar    v.    Drew,    72     Cal.    307.)      The    fact    that    the^mort-j 
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gageor  might,  at  the  time  this  action  was  brought,  have  pleaded 
the  statute  of  limitations  against  an  action  to  recover  from  him 
the  amount  of  the  debt,  does  not  affect  the  question  at  issue  in 
this  case.  The  remedy  upon  the  debt  may  be  lost  by  lapse  of 
time,  but  the  debt  is  not  thereby  extinguished.  {Cookes  v. 
Culh&rtaon,  9  Nev.  207;  Hancock  v.  Franklin  Ins,  Co.,  114  Mass. 
156.)  The  rights  of  the  parties  were  reciprocal,  notwithstanding 
the  fact  that  the  right  of  action  upon  the  debt  was  barred  by  the 
statute  of  limitations.  The  mortgagees  could  still  enforce  their 
lien  under  the  mortg^ige,  and  the  right  of  redemption  existed 
in  the  mortgageor  until  appropriate  proceedings  were  taken  by 
the  mortgagees,  to  cut  it  off.  Applying  the  principles  we  have 
announced  to  the  facts  of  this  case,  it  necessarily  follows  that 
the  statute  of  limitations  did  not  begin  to  run  against  respond, 
ent's  equity  of  redemption  until  the  possession  of  appellantB 
became  adverse.  (1  Jones  Mort.  688;^  Boone  Mort  271.) 
The  conclusions  arrived  at  by  the  court  upon  this  subject  were 
correct. 

2.  Did  the  court  err  in  allowing  respondent  his  costs  and 
disbursements]  The  question  of  allowing  costs  was  within 
the  discretion  of  the  court.  This  discretion  will  not  be  dis- 
turbed unless  it  manifestly  appears  that  there  was  palpable 
error  or  clear  abuse  of  the  discretion.  Ordinarily,  in  actions  of 
this  character,  the  plaintiff,  although  successful,  is  required  to 
pay  the  costs;  but  there  are  recognized  exceptions  to  this  rule. 
(Boone  Mort.,  Sec.  167,  and  authorities  thera  cited.)  The 
mere  fact  that  appellants  claimed  more  than  the  court  allowed 
for  expenses  might  not,  of  itself,  have  justified  the  court  in 
taxing  them  with  the  costs.  But  they  did  more.  They  not  only 
refused  to  render  to  the  mortgageor  any  itemized  account  of  their 
expenses  in  taking  care  of  the  horses,  so  as  to  enable  him  to 
decide  as  to  the  merits  of  their  claim,  but  denied  his  right  to  re- 
cover the  property.  Having  contested  the  case  upon  the  ground 
which  they  were  unable  to  sustain,  that  respondent's  cause 
of  action  was  barred  by  the  statute  of  limitations,  it  was  cer- 
tainly within  the  discretion  of  the  court  to  tax  the  costs  against 
them.  The  rule  upon  this  subject  is  well  stated  in  Vroom  v.  DU- 
man  J  4  Paige  Gh.  535,  as  follows:  ''As  a  general  rule,  a  party 
coming  into  this  court  to  redeem  pays  costs  to  the  defendant^ 
although  he  succeeds  in  obtaining  the  relief  asked  for,  unless 
the  defendant  has  improperly  resisted   his  claim;   in   which   latter 
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case  the  defendant  will  not  only  be  refused  his  costs,  but  may  be 
compelled  to  pay  costs  to'  the  complainant,  in  the  discretion  of 
the  court."  (Davis  v.  Duffie,  18  Abb.  Pr.  360.)  The  judgment  of 
the  district  court  is  affirmed. 


[No.  1283.] 


H.  F.  ROSS,  Rrspondbnt,  v.  BANK  OF  GOLD  HILL,  bt  als., 
RICHARD  MERCER  AND  C.  C.  STEVENSON,  Appel- 
lants. 

Bank  Cobpobations — Stockuoldkrs^Liability  for  Unpaid  Subscrip- 
tion— EviDENCB — Option. — In  an  action  by  a  creditor  of  a  bank  against 
the  subscribers  to  its  capital  stock,  as  to  one  defendant,  it  was  proved 
that,  at  the  organization  of  the  bank,  he  paid  two  hundred  dollars  and 
took  from  its  officers  a  certificate  to  that  effect,  and  that  upon  the  pay- 
ment of  the  "balance  due"  he  would  be  entitled  to  twenty  shares,  at 
one  hundred  dollars  each.  Defendant  testified  that  he  regarded  the 
transaction  as  an  option  giving  him  the  right  to  take  the  stock  by  the 
payment  of  the  residue,  or  forfeit  the  amount  paid.  It  was  proved  that 
the  bank  received  the  money  as  part  of  its  capital,  and  the  managing 
officer  testified  that  there  were  one  thousand  eight  hundred  dollars  yet 
due.  The  hank  kept  no  subscription  book.  Heldj  that  the  evidence 
showed  defendant  to  be  a  subscriber. 

Idem. — ^As  to  another  defendant,  in  such  case,  it  was  shown  that  he  paid 
in  ten  per  cent.,  and  took  a  similar  certificate;  that  he  was  one  of  the 
incorporator 4,  and  kept  an  open  account  at  the  bank  for  several  years 
after  its  organization.  Defendant  testified  that  the  money  paid  was  a 
loan  to  one  of  the  officers  of  the  bank  for  which  he  had  demanded  pay- 
ment before  the  bank's  complications.  The  officer  referred  to  testified 
that  the  money  was  paid  upon  the  capital  stock  of  the  bank.  Held,  that 
as  to  this  defendant  the  evidence  was  also  sufficient  to  show  him  to  be  a 
stockholder. 

Idkbi — Illegality  op  Organization. — It  i?  no  defense  in  such  action  that 
the  by-laws  and  stock  subscriptions  were  illegal,  because  the  trustees 
were  not  stockholders;  the  alleged  subscribers  having  acquiesced  in 
the  acts  of  such  trustees  for  years,  and  allowed  themselves  to  appear  as 
subscribers. 

Idem — Banks  and  Banking — ^Savings  Banks— Statutes  Construed.— 
Whether  such  bank  was  organized  under  Gen,  Stat.  048-974,  providing 
for  the  organization  of  corporations  to  aggregate,  save,  and  invest  the 
funds  of  members,  and  prohibiting  the  issue  of  certificates  of  shares 
until  all  the  subscription  should  be  paid,  and  providing  that  stock  should 
not  be  considered  as  acquired  until  payment  in  full,  or  under  the 
general  incorporation  act,  (Gen.  Stat.  802-829,)  is  immaterial,  as  it  was 
the  duty  of  subscribers  under  the  former  act  to  have  paid  their  subscrip- 
tion in  advance,  and  not  having  done  so,  they  are  still  liable. 
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Argament  for  Appellants. 


Appeal  from  the  District  Court  of  the  State  of  Nevadift,  Storey 
county. 

Richard  Bisino,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Stewart  ds  Coffin,  and  Thoa,  H.  WeUs^  for  Appellants. 

I.  This  case  is  entirely  dissimilar  in  its  facts  from  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103,  3  Am.  St.  Rep.  797.  (Evi- 
dence in  each  case  reviewed  and  distinctions  pointed  out) 

In  this  case  the  evidence  fails  to  show  that  there  ever  was 
any  legal  board  of  trustees,  any  legal  by-laws,  and  any  legal 
subscription  for  stock,  or  any  book  open  for  stock  subscriptions. 

II.  The  corporation  defendant  in  this  case  was  organized, 
if  At  all,  under  the  act  of  March  5,  1869.  (Gen.  Stat.  948,  et 
aeq,)  Being  so  organized,  there  was  only  one  method  by 
which  a  party  could  become  a  stockholder  in  the  corporation; 
and  that  mode  is  plainly  pointed  out  in  section  22  of  said  act. 
This  provision  was  placed  in  the  act  for  a  salutary  purpose.  It  was 
intended  to  prevent  individuals  from  forming  banking  corporations, 
and  doing  business  without  fully  paid-up  capital  stock.  It  is  a 
mandatory,  not  a  directory,  provision. 

III.  Neither  of  the  defendants  was  a  subscriber  to  the  stock  of 
the  Gold  Hill  Bank.  The  paper  issued  to  them  wajs  simply  an  option 
to  obtain  the  stock  of  the  corporation  upon  the  payment  of  the  sum 
therein  named. 

There  must  be  a  contract  of  subscription  to  the  stock  of  a 
company  by  the  party  himself  or  his  authorized  agent,  or  the  ratifi- 
cation of  the  unauthorized  act  of  another.  {McClelland  v.  WhiteUy, 
15  Fed.  Rep  322.) 

Putting  the  name  of  an  alleged  subscriber  upon  the  books  of  a 
company  does  not  render  him  liable  to  creditors  for  a  subscription. 
(Cookv.  Chittenden,  25  Fed.  Rep.  544;  MudgeU  v.  Hi/irreU,  33  Cal. 
25.) 

The  defendants  not  having  entered  into  a  contract  for  subscrip- 
tion are  not  liable  as  stockholders  unless  they  were  held  out  to  the 
public  as  such,  with  their  knowledge  and  consent.  (Thomp.  Liab. 
Stock.,  Sec.  174. 

Only  those  who  are  subscribers  to  the  stock,  or  become  stock- 
holders by  transfer  and  acceptance  by  them  of  stock,  are  stock- 
holders.    (Cook  Stock.,  Sec.  4,  note  2.) 
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Aigument  for  Respondent. 

/^.  S.  Medckj  M.  N.  Stoiie,  and  W,  E,  F.  Deal,  for  Beepond- 
ent. 

I.  The  evidence  fally  supports  the  findings  of  facts  and 
judgment.  There  was  not  a  particle  of  evidence  that  supported 
any  defense  made  by  the  defendantn  who  appeal. 

They  were  subscribers  to  the  stock  of  the  corporation,  or  were 
by  their  acts  estop})ed  from  denying  that  they  were  by  their  dealings 
with  the  corporation. 

II.  The  district  court  in  its  decision  followed  the  principles 
of  law  laid  down  by  this  court  in  similar  cases,  and  its  decisioa 
is  in  accordance  with  the  decisions  of  the  courts  of  the  country. 
{Thompson  v.  Reno  Savings  Bank,  19  Nev.  103;  3  Am.  St.  Rep.  797; 
Haannon  v.  Page,  62  Cal.  448;  Henry  v.  VertniUion  etc,  E,  R.  Co., 
17  Ohio,  189;  Haskins  v.  Handing,  2  Dill.  106;  Hatch  v.  Daaia, 
101  U.  S.  205;  Inatone  v.  Frankfiyrt  B.  Co.,  2  Bibb  (Ky.)  676;  5 
Am.  Dec.  638;  ScaviUe  v.  TJiay&r,  105  U.  S.  155;  Thomp.  Stock., 
Sec.  15;  Ward  v.  Griatvoldmlle  Mfg.  Co.,  16  Conn.  598;  Mann  v. 
Cooke,  20  Conn.  178;  Holmes  y,  Sherwood,  16  Fed.  Rep.  729;  Chul^ 
V.  Upton,  95  U.  S.  669;  WheeUr  v.  MUlar,  90  N.  Y.  357;  Griswold 
v.  Sdigman,  72  ^lo.  110.) 

III.  The  court  did  not  err  in  admitting  in  evidence  the 
various  books  and  documents  objected  to  by  defendants,  and 
even  if  it  did  the  error  could  not  and  did  not  affect  the  result 
(Phipps  V.  HuUy,  18  Nev.  140;  Thomp.  Stock.,  Sec.  177;  Hoag> 
land  V.  BeU,  36  Barb.  57;  Highland  Turnpike  Go,  v.  McKean,  10 
Johns.  153;  6  Am.  Dec.  324;  Tumbull  v.  Payson,  95  U.  S.  421; 
(rVq^v.  Pittsburgh  R,  /?.  Go,,  31  Pa.  St.  495;  Weber  v.  Fickey,  52 
Md.  500;  Wheeler  v.  MUlar,  90  N.  Y.  357;  Griswold  v.  Seligman, 
72  Mo.  110;  Singer  v.  Given,  61  Iowa,  93;  In  h  Glen  Works,  20 
Fed,  Rep.  674;  Lee  v.  Imbrie,  13  Or.  510;  Iron  v.  M.  Bank,  27  Fed. 
Rep.  591;  Gen.  Stat.  817;  First  Nat.  Bank  v.  Brake,  29  Kan.  325; 
44  Am.  Rep.  646;  German  Savings  Bank  v.  Wulfekufder,  19  Kan. 
64;  Merchants'  Bank  v.  Rudolf,  5  Neb.  527;  Martin  v.  Webb,  110 
U.  S.  14;  Bank  ofU,  S,  v.  Dandridge,  12  Wheat.  64;  Morse  Bank. 
118.) 

IV.  In  suits  of  this  character,  irregularities,  errors  and 
defects  in  corporate  proceedings,  the  law  charges  to  the  stock- 
holdei-s  and  not  to  creditors.  (Wal.  Pol.  Cont.  665.)  They  afford 
no  excuse  to  shareholders  or  subscribers  for  keefiing  from  cred- 
itors the  property  of  the  corporation.  {Ossipee  etc.,  Mfg,  Co,  v. 
Canney,  54  N.  H.  312;  Mor.  Corp.,  Sec.  755;  Cook  Stock.,  Secg. 
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183486;  Thomp.  Liab.,  Sees.  407,  408,  409,  412,  414;  Chubb  v. 
Upton,  95  U.  S.  667;  Upton  v.  E'nglefw/rt,  3  DiU.  496;  Upton  v. 
Hansbroughy  3  Bias.  422;  McCarthy  v.  Lavaache,  89  III  270;  31 
Am.  Rep.  83.) 

By  the  Court,  Belknap,  J.: 

This  is  a  suit  in  equity  brought  by  a  judgment  creditor  of 
the  Bank  of  Gold  Hiil,  an  insolvent  corporation,  against  defend- 
ants, Mercer,  Stevenson,  and  Blauvelt,  to  enforce  payment  of  a 
balance  due  from  each  of  them  upon  his  subscription  to  the 
capital  of  the  bank.  The  bank  was  organized  in  the  year  1879, 
under  the  laws  pertaining  to  corporations,  with  a  capital  of  two 
hundred  and  fifty  thousand  dollars,  divided  into  two  thousand 
five  hundred  shares  of  the  par  value  of  one  hundred  dollars  eacL 
The  subscribers  to  the  stock  of  the  corporation  paid  ten  per 
cent,  of  the  face  value  of  their  shares,  but  no  more;  and  with 
this  amount  of  capital  paid  in,  the  bank  commenced  business, 
and  continued  therein  until  the  sixth  day  of  December,  1886, 
when  it  failed.  Respondent  recovered  judgment  in  the  district 
oourt  against  each  of  the  defendants  for  the  amount  of  his 
unpaid  subscription;  that  is  to  say,  against  defendant  StevensoD, 
who  was  adjudged  to  have  been  a  subscriber  to  the  extent  of 
twenty  shares,  one  thousand  eight  hundred  dollars;  against 
defendant  Mercer,  who  was  adjudged  to  have  been  a  subscriber 
to  the  extent  of  one  hundred  shares,  nine  thousand  dollars;  and 
against  defendant  Blauvelt,  who  was  adjudged  to  have  been  a 
subscriber  to  the  extent  of  lifty  shares,  four  thousand  five  hundred 
dollars.     Defendants  Stevenson  and  Mercer  appeal. 

In  their  behalf  it  is  urged  that  the  evidence  fails  to  establish 
a  subscription  to  the  capital  of  the  corporation.  The  determina- 
tion of  this  point  involves  a  consideration  of  some  of  the  facts 
established  at  the  trial.  The  corporation  did  not  keep  a  sub- 
scription book,  and  no  express  agreement  to  subscribe  was 
proven.  On  the  third  day  of  May,  1879,  defendant  Stevenson 
paid  two  hundred  dollars  to  the  bank,  and  received  therefor  a 
oertiiicate  in  the  following  form: 
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Capital 

Stock, 

$250,000.00. 


8 


I 


525 

I 


2,500 

Sharks, 

$100  each. 


No.  8.       Incorporated  July,  1879.       20  Shares. 
Gold  Hill,  Nev.,  May  3d,  1879. 
This  certifiee  that  C.   C.   StevenBon,   having 
paid  the  sam  of  two  hundred  dollars,  is  entitled 
to  twenty  shares  of  the  capital  stock  of  the 

BANK    OF   GOLD    HILL, 
on  payment  of  the  balance  due  thereon,  and  sur^ 
render  of  this  certificate  properly  indorsed. 
M.  G.  Standish,         W.  H.  Blauvelt, 

Secretary.  President. 


He  testified  that  he  considered  this  certificate  an  option,  by 
which  he  had  the  privilege,  upon  i)aying  the  balance  of  one 
thousand  eight  hundred  dollars,  to  receive  a  certificate  for 
twenty  shares  of  stock;  otherwise  the  two  hundred  dollars 
would  be  forfeited.  This  construction  he  deduces  from  the 
language  of  the  certificate.  It  does  not  admit  of  this  construc- 
tion. The  language  implies  that  the  sum  of  two  hundred  dol- 
lars had  been  paid  for  twenty  shares  of  stock,  and  that  there 
was  a  ''balance  due  thereon."  If,  after  payment  of  two  hun- 
dred dollars,  there  was  a  balance  due  upon  the  transaction,  it 
naturally  was  a  purchase.  An  option  in  the  purchase  of  stock 
is  a  privilege  to  be  exercised  within  a  stated  time.  Time  is  of 
the  essence  of  contracts  of  this  nature.  The  two  hundred 
dollars  was  received  by  the  corporation  as  a  part  of  its 
capital,  and  Mr.  Blauvelt,  the  managing  officer,  testified  that 
one  thousand  eight  hundred  dollars  was  due  upon  the  trans- 
action. The  testimony  pertaining  to  defendant  Mercer  was  that 
he  was  one  of  the  incorporators  of  the  bank;  that  he  was  elected 
a  trustee  upon  its  organization,  but  gave  little  attention  to  its 
affairs;  that  he  had  an  open  running  account  with  it  from  Octo- 
ber, 1879,  until  June,  1883;  that  he  paid  the  sum  of  one  thou- 
sand dollars,  which  was  applied  to  the  capital  of  the  bank,  and 
received  a  certificate  for  one  hundred  shares  of  stock  mutatis 
rmUandis,  as  above  set  fort:h.  In  his  own  behalf  he  testified 
that  the  one  thousand  doUara  was  a  loan  made  to  defendant 
Blauvelt,  and  that  long  before  the  bank's  complications  he  had 
requested    payment.      Mr.    Blauvelt's    testimony    was  Jjiat    the 
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one  thousand  dollars  was  received  in  consideration  of  the 
issuance  of  the  certificate  for  one  hundred  shares  of  stock. 
The  district  court  found  as  a  fact  that  each  of  the  ap- 
pellants had  agreed  to  take  the  amount  of  stock  repre- 
sented by  his  certificate.  This  conclusion  is  supported  bj 
the  direct  testimony  of  Mr.  Blauvelt,  and  by  the  conceded 
facts  of  the  case.  Appellants  as  well  as  the  other  subscribers, 
received  certificates  of  stock  upon  which  one  installment  had 
been  paid,  and  which  declared  that  upon  the  payment  of  the 
balance  the  holder  would  be  entitled  to  full  paid  stock.  They 
thus  became,  to  all  appearances,  stockholders,  and  so  remained, 
holding  their  Certificates  of  stock  down  to  the  time  of  trial  of 
this  suit.  Creditors  of  the  bank  had  the  right  to  assume  that  its 
capital  was  what  it  purported  to  be,  and  that  those  who  appeared 
to  be  stockholders  during  its  solvency  would  be  held  as  such 
in  the  event  of  its  failure.  And,  besides  this,  each  subscriber  to 
stock  is  interested  in  having  every  other  subscriber  bear  his 
proportionate  share  of  liability;  and  any  subscriber  might 
well  have  presumed  that  he  stood  upon  the  same  footing  as  all 
the  others,  and  that  no  undisclosed  arrangement  would  relieve  any 
one  from  the  responsibility  he  had  apparently  assumed. 

Objection  to  the  judgment  is  made  upon  the  ground  that 
the*  trustees  were  not  stockholders,  and  therefore  not  legally 
qualified  to  act  as  trustees,  and  that  the  by-laws  adopted  by 
them  and  the  stock  subscriptions  taken  by  them  are  illegal.  If 
there  is  merit  in  the  point,  defendants  could  have  escaped  re- 
sponsibility by  prompt  measures  to  repudiate  their  contracts. 
But  for  more  than  seven  years  they  were  to  all  external  appear- 
ances stockholders.  During  all  that  time  they  were  in  a  posi- 
tion to  participate  in  the  profits  which  might  have  arisen  from 
the  business  in  which  the  bank  was  engaged.  It  had  received 
their  money,  and  could  not  have  excused  itself  from  allowing 
them  to  share  profits  by  setting  up  its  own  irregularities.  Fail- 
ing to  avail  themselves  of  their  defense  (if  any  they  had)  before 
the  failure  of  the  bank  and  tlie  rights  of  creditors  attached, 
their  contracts  must  be  held  binding. 

2.  Counsel  for  appellants  contend  that  the  bank  was  organ- 
ized under  the  law  entitled  "  An  act  to  provide  for  the  formation 
of  corporations  for  the  accumulation  and  investment  of  funds  and 
savings,"  approved  March  5,  1869.  (Gen.  Stat.  948-974.)  This  act 
by  its  first  section  provides:     "  Corporations  for  the  piu:pose  dE  ag- 
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I^regating  the  lunds  and  savings  of  the  members  thereof,  and 
others,  and  preserving  and  safely  investing  the  same  for  their 
<x>mmon  benefit,  may  be  formed  according  to  the  provisions  of 
this  act;  and  such  corporations,  and  the  members  and  stock- 
holders thereof,  shall  be  subject  to  all  the  conditions  and  liabili- 
ties herein  imposed,  and  to  none  other."  And  by  section  22: 
*'  No  certificate  representing  shares  of  stock  shall  be  issued,  nor 
«hall  such  stock  be  considered  as  acquired  until  the  whole  sum 
of  money  which  such  certificate  purports  to  represent  shall  have 
been  paid  into  the  corporation.''  From  these  provisions  it  is 
olaimed  that  appellants  could  not  have  been  stockholders,  since 
they  had  not  fully  paid  for  their  stock,  and  that  the  statutory 
requirement  concerning  full  payment  for  stock  is  one  of  the 
conditions  contemplated  by  section  1,  and  a  limitation  upon  the 
liability  of  appellants.  It  is  unnecessary  to  decide  whether  the 
bank  was  organized  under  the  law  of  March  5,  1869,  which 
contains  the  provisions  above  quoted,  or  under  the  law  entitled 
•'An  act  to  provide  for  the  formation  of  corporations  for  certain 
purposes,"  approved  March  10,  1865,  (Gen.  Stat.  802-829,) 
which  does  not  contain  such  provisions.  If  the  requirement  ia 
applicable  to  the  stock  of  the  defendant  bank,  it  was  the  duty 
of  appellants  to  have  paid  the  amounts  adjudged  to  be  due  at 
the  organization  of  the  corporation.  Not  having  paid  when 
they  should  have  paid,  they  cannot  take  advantage  of  their  own 
wrong,  and  escape  payment  altogether.  Section  22  was  not 
intended  to  exempt  a  subscriber  from  the  payment  of  his  sub- 
scription. Its  purpose  is  probably  two-fold:  (1)  To  protect 
the  public  against  dealing  in  certificates  representing  shares  of 
the  capital  stock  of  savings  banks  until  the  money  which  the 
certificates  represent  shall  have  been  paid  into  the  capital  of  the 
bank;  and  (2)  to  secure  a  paid-up  capital  to  savings  banks.  The 
judgment  and  order  of  the  district  court  denying  a  new  trial 
are  affirmed. 

By  Leonard,  C.  J.,  concurring: 
I  concur  in  the  judgment. 
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95-158  [No.  1292.] 

S*  24?     THE  STATE  OF  NEVADA,  ex  rel.  GEORGE  B.  WHITNEY, 

Relator,   v,   A.     M.    PINDLAY,    REGISTRY    AGENT, 

ETC.,  Respondent. 

CONSTTTUTIONAL       LaW  —  QUALIFICATIONS    OF      AN      ELECTOR — RiOHT      OF 

i^UFFRAOE  —  LBOLSLATrYE  PowER.  —  Any  citizen  possessing  the 
qualifications  of  an  elector  as  defined  in  Sec.  1,  Art.  2  of  the  consti- 
tution is  entitled  to  the  right  of  suffrage.  It  is  not  within  the  power 
of  the  legislature  to  deny,  abridge,  extend  or  change  the  qualifica- 
tions of  an  elector  as  prescribed  in  the  constitution. 

Idem — Act  Prescribing  Qualifications  of  Electors  (Stat.  1887,  106> 
Unconstitutional  —  Registration  —  Oath  —  Mormons.  —  The  act 
prescribing  the  qualifications  of  electors  (Stat.  1887,  106, )  prohibiting 
Mormons  from  voting  and  requiring  applicants  for  registration  to 
take  an  oath  that  they  are  not  members  of  the  Mormon  church  is  in 
direct  violation  of  Sec.  1,  Art.  II  of  the  constitution,  and  is  not 
authorized  by  Sec.  6,  Art.  II,  requiring  provision  to  be  made  by  law 
for  registration. 

Idem  —  Legislature  —  Reasonable  Regulations  —  Electivk  Fran- 
chise.— The  legislature  has  the  power  to  adopt  such  rules  and  pre- 
scribe such  oaths  as  deemed  necessary  to  test  the  qualifications  of 
an  elector,  and  to  adopt  such  reasonable,  uniform  and  impartial 
regulations  of  the  constitutional  rights  of  a  voter  as  may  be  deemed 
necessary  to  preserve  order  at  elections,  to  guard  against  fraud, 
undue  influence  or  oppression,  and  to  preserve  the  purity  of  the 
ballot. 
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Application  for  Mandamus, 

The  facts  are  stated  in  the  opinion. 

Trennior  Coffin  and  Geo.  S,  Sawyer,  for  Relator. 

The  constitution  contains  all  of  the  requirements  and  qualifica- 
tions which  are  or  can  be  required  of,  or  prescribed  for,  an  elector 
in  this  state. 

The  statute  of  1887.  contains  other  and  different  and  additional 
qnalitications,  and  is  therefore  unconstitutional  and  void.  {State 
ex  rel,  v.  WiUiama,  6  Wis.  308;  68  Am.  Dec.  67;  StaU  v.  Lean,  9 
Wis.  283;  StaU  v.  TuttU,  63  Wis.  49;  Barker  v.  The  People,  3 
Cow.  686;  15  Am.  Dec.  325.) 

J.  D,  Torreyaon  and  Thomas  H,  Wells,  for  Respondent. 

By  the  Court,  Hawley,  J.: 

Relator  applied  to  res[>ondent,  a  justice  of  the  peace  and  ex 
officio  registry  agent  of  Panaca  township  in  Lincoln  county,  to 
be  registered-  as  a  voter,  and  offered  to  take  the  oath  required 
by  the  act  providing  for  the  registration  of  the  names  of  the 
electors.  (Gen.  Stat.  1505.)  The  registry  agent  refused  to 
register  his  name  unless  he  took  the  oath  required  by  the  ''act 
prescribing  the  qualifications  and  mcnlifying  the  oath  for  the 
registration  of  votera  in  conformity  therewith.''  (Stat.  1887, 
106.)  This  proceeding  was  thereupon  instituted  for  the  purpose 
of  testing  the  validity  of  that  act.  Relator,  in  his  application 
for  a  mandamus  to  compel  respondent  to  register  his  name, 
affirmatively  shows  that  he  possesses  all  the  qualifications  of  an 
elector,  as  prescribed  by  the  constitution  of  this  state.  (Const. 
Art.  ir.  Sec.  1;)  that  he  could  not  take  the  oath  prescribed  by 
the  act  of  1887,  because  he  is  a  member  of,  and  belongs  to, 
the  "Church  of  Jesus  Christ  of  Latter  Day  Saints,"  commonly 
called  the  "  Mormon  Church,"  and  this  was  the  only  reason 
why  he  refused  to  take  said  oath.  Upon  the  hearing  of  this 
case,  it  ap()earing  so  clearly  to  our  minds  that  the  relator  was 
entitled  to  be  registered,  we  ordered  the  writ  to  issue  as  prayed 
for  by  relator. 

Section  I  of  article  2  of  the  constitution  provides  that  "  every 
male  citizen  of  the  United  States  (not  laboring  under  the  dis- 
abilities named  in  this  constitution)  of  the  age  of  twenty-one 
years  and  upwards,  who  shall  have  actually,  and  not  construct- 
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ively,  resided  in  the  state  six  months,  and  in  the  district  or 
county  thirty  days  next  preceding  any  election,  shall  be  entitled 
to  vote  for  all  officers  that  now  are  or  hereafter  may  be  elected 
by  the  people,  and  upon  all  questions  submitted  to  the  electors 
at  such  election:  provided,  that  no  person  who  has  been  or  may 
be  convicted  of  treason  or  felony  in  any  state  or  territory  of  the 
United  States,  unless  restored  to  civil  rights,  and  no  person  who, 
after  arriving  at  the  age  of  eighteen  years,  shall  have  voluntarily 
borne  arms  against  the  United  States,  or  held  civil  or  military  office 
under  the  so-called  Confederate  States,  or  either  of  them,  unless  an 
amnesty  be  granted  to  such  by  the  federal  government;  and  no  idiot 
or  insane  person,  shall  be  entitled  to  the  privilege  of  an  elector." 
Any  citizen  possessing  the  qualifications  of  an  elector,  as  defined 
and  declared  in  this  provision  of  the  constitution,  and  who  is  not 
disqualified  by  any  of  the  provisions  thereof,  is  entitled  to  the  right 
of  suffrage.  It  is  not  within  the  power  of  the  legislature  to  deny, 
abridge,  extend,  or  change  the  qualifications  of  a  voter  as  prescribed 
by  the  constitution  of  the  stjite.  (Davies  v.  McKeehy^  5  Nev.  369; 
Clayton  v.  Harris,  7  Nev.  64;  State  ex  ret.  v.  WUliarns,  5  Wis.  308; 
68  Am.  Dec.  65;  State  v.  Baker,  38  Wis.  86;  Quinn  v.  State,  35 
Ind.  490;  9  Am.  Rep.  764;  Monroe  v.  CoUina,  17  Ohio  St  685; 
McCaffertyy,  Guyer,  59  Pa.  St.  Ill;  Kinneen  v.  WelU,  144  Mass. 
497;  59  Am.  Rep  105;  RU(m  v.  Farr,  24  Ark.  162;  87  Am.  Dec 
62;  People  v.  Canaday,  73  N.  C.  222;  21  Am.  Rep.  465.)  The  legis- 
latura,  by  the  act  of  1887,  adopted  additional  disqualifications  to 
those  mentioned  in  the  constitution,  by  declaring  in  positive  terms 
that  "  no  person  shall  be  allowed  to  vote  at  an  election  in  this  state 
*  ♦  *  who  is  a  member  of  or  belongs  to  the  *  Church  of  Jesus  Christ  of 
Latter  Day  Saints,'  commonly  called  the  *  Mormon  Church,'  ♦  »  ♦  " 
(Stat.  1887,  107,  Sec.  1;)  and  in  the  same  act  sought  to  amend  the 
oath  to  be  administered  to  the  elector  by  the  registry  agent,  under 
the  provisions  of  the  registration  law,  by  adding  thereto  that  the 
elector  was  not  a  member  of  nor  belonged  to  "  the  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  commonly  called  the  '  Mormon 
Church.'"  (Section  2.)  The  act  was  a  direct  attempt,  in  violation 
of  the  provisions  of  the  constitution,  to  disfranchise  the  members  of 
the  Mormon  church;  to  deny  them  the  right  of  suffrage  regardless 
of  the  question  whether  or  not  they  possessed  the  qualifications  of 
an  elector  as  defined  in  the  constitution. 

It  was  suggested  by  respondent's  counsel  that  the  act  of  1887 
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was,  perhaps,  authorized  by  the  provisions  of  section  6,  articla 
2,  of  the  constitution,  which  declares  that  ''provision  shall  be 
made  by  law  for  the  registration  of  the  names  of  the  electors 
within  the  counties  of  which  they  may  be  residents,  and  for  the 
ascertainment,  by  proper  proofs,  of  the  persons  who  shall  be, 
entitled  to  the  right  of  suffrage,  as  hereby  established,  to  pre- 
serve the  purity  of  elections,  and  to  regulate  the  manner  of 
holding  and  making  returns  of  the  same;  and  the  legislature 
shall  have  power  to  prescribe  by  law  any  other  or  further  rules 
or  oaths  as  may  be  deemed  necessary,  as  a  test  of  electoral 
qualifications."  The  other  or  farther  rules  or  oaths  which  the 
legislature  may  prescribe  are  such  as  may  be  deemed  necessary 
''for  the  ascertainment,  by  proper  proofs,  of  the  persons  who 
shall  be  entitled  to  the  right  of  suffrage,"  as  established  by  the 
provisions  of  section  1  of  article  2  of  the  constitution.  Having 
adopted  a  provision  for  the  registration  of  voters,  the  framers 
of  the  constitution  deemed  it  proper  to  give  the  legislature  the 
power  to  enact  such  rules  and  prescribe  such  oaths  as 
might  be  necessary  in  order  to  determine  who  was  en- 
titled to  be  registered;  and  this  could  only  be  done  by 
ascertaining  in  advance,  by  proper  and  reasonable  proofs, 
the  persons  who  would  on  the  day  of  election,  under  the 
provisions  of  the  constitution,  be  entitled  to  vote.  If  the 
view  suggested  by  respondent's  counsel,  that  the  legislature 
has  the  power,  under  the  guise  of  adopting  further  rules 
or  oaths  as  a  test  of  electoral  qualifications,  to  declare,  as 
set  forth  in  the  preamble  to  the  act  of  1887,  that  "  it  is  deemed 
necessary  for  the  peace  and  safety  of  the  people  of  this  state  to 
exclude  from  participation  in  the  electoral  franchise  all  persons 
belonging  to  the  self-styled  'Church  of  Jesus  Christ  of  Latter 
Day  Saints,'  commonly  called  the  'Mormon  Church,'"  then,  of 
course,  it  could  by  like  methods  exclude  from  the  elective 
franchise  all  persons  belonging  to  any  other  church,  or  mem- 
bers of  any  particular  political  party,  social  organization,  or 
benevolent  order.  In  brief,  the  right  of  suffrage  guaranteed 
by  the  constitution,  and  of  which  we  boast  so  much,  would  be 
placed  entirely  at  the  mercy,  will,  or  caprice  of  the  legislature. 
The  legislature  has  no  such  power.  The  right  of  suffrage,  as 
conferred  by  the  constitution,  is  beyond  the  reach  of  any  such 
legislative  interference.  It  cannot  be  changed  except  by  the 
power    that    established    it,    viz.,    the    people,    in    their    direct 
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sovereign  capacity.  In  McQaffeHy  v.  Guyer^  supra,  where  the 
legislature  attempted  to  disfranchise  certain  persons  who  were 
not  disfranchised  by  the  provisions  of  the  constitution  from 
voting,  the  court,  in  reviewing  the  provisions  of  the  act,  said: 
/'  It  attempts  to  disfranchise  those  who  were  enfranchised  by 
the  fundamental  law  of  the  commonwealth,  and  it  enacts  what 
shall  be  the  evidence  of  disfranchisement.  It  is  not,  it  does 
not  profess  to  be,  a  regulation  of  the  mode  of  exercise  of  the 
right  to  an  elective  franchise.  It  is  a  deprivation  of  the  right 
itself.  Can,  then,  the  legislature  take  away  from  an  elector  his 
right  to  vote,  while  he  possesses  all  the  qualifications  required 
by  the  constitution?  This  is  the  question  now  before  us. 
When  a  citizen  goes  to  the  polls  on  an  election  day  with  the 
constitution  in  his  hand,  and  presents  it  as  giving  him  a 
right  to  vote,  can  he  be  told,  'True,  you  have  every  qualiGca- 
tion  that  instrument  requires.  It  declares  you  entitled  to  the 
right  of  an  elector,  but  an  act  of  assembly  forbids  your  vote, 
and  therefore  it  cannot  be  received.'  If  so,  the  legislative 
power  is  superior  to  the  organic  law  of  the  state;  and  the  legis- 
lature, instead  of  being  controlled  by  it,  may  mold  the  consti- 
tion  at  their  pleasure.  Such  is  not  the  law.''  The  legisla- 
ture may  adopt  such  rules  and  prescribe  such  oaths  as  may  be 
deemed  necessary  to  test  the  qualifications  of  an  elector.  It 
also  has  the  power  to  adopt  such  reasonable  regulations  of  the 
constitutional  rights  of  a  voter  as  may  be  deemed  necessary  to 
preserve  order  at  elections,  to  guard  against  fraud,  undue 
influence  or  oppression,  and  to  preierve  the  purity  of  the  balloL 
"  All  regulations  of  the  elective  franchise,  however,  must  be  reason- 
able, uniform,  and  impartial.  They  must  not  have  for  their  purpose 
directly  or  indirejtly  to  deny  or  abridge  the  constitutional  right  of 
citizens  to  vote,  or  unnecessarily  to  impede  its  exercise;  if  they  do, 
they  must  be  declared  void."  (Cooley  Const.  Lim.  758;  Daggett  v. 
Hudson,  43  Ohio  St.  548;  54  Am.  Rep.  832;  Sta^  v.  ButU,  31  Kan, 
554;  Caiyen  v.  Foster,  12  Pick.  488;  23  Am.  J)ec.  632;  Page  v.  AlUn, 
58  Pa.  St.  346,  347;  98  Am.  Dec.  272;  McMahan  v.  Mayor,  66  Ga. 
224;   42  Am.  Rep.  65.) 

The  reasons  we  have  stated  are  amply  sufficient  to  justify  the 
issuance  of  the  writ  of  niandamiLe  as  prayed  for,  and  we  therefore 
deem  it  unnecessary  to  discuss  the  other  points  presented  by  relator, 
as  to  whether  or  not  the  act  is  repugnant  to  the  provisions  of  section 
4  of  article  I  of  the  constitution. 
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[No.  1280.] 
E.  KUEHN,  Respondent,  v,  P.  PARONI,  Appellant. 

Attachment — Dissolutiok — Disclaimer. — On  a  motion  to  dissolve,  where 
plaintiff  had  levied  two  attachments,  his  counsel  stated  that  plaintiff 
daimed  nothing  under  the  second  writ,  ffeld,  that  such  statement  was  a 
confession  of  error,  and  the  second  writ  should  have  been  discharged. 

Idem  —  Liability  Cbiminally  Incurbbd  ^  Rape  —  Statute  1887,  55, 
Construed. — Under  the  provisions  of  the  amended  act  allowing  an  attach* 
ment  where  the  liability  was  criminally  incurred,  an  attachment  will  lie 
where  the  cause  of  action  arose  out  of  a  rape  on  plaintiff's  daughter. 

Idem — Dissolution  of  Attachment— Affidavit  on  Merits.— Wh»-re  an 
attachment  is  issued  under  a  statute,  aUowing  the  writ  where  the  liability 
was  criminally  incurred,  an  affidavit  denying  the  averments  of  plaintiff's 
complaint  constituting  the  cause  of  action  will  not  support  a  motion  to 
dissolve,  as  that  would  necessitate  a  decision  on  the  merits. 

Idem — When  Cause  of  Action  arose — ^Amended  Statute  applicable. — 
The  alleged  rape  occurred  prior  to  the  passage  of  the  amended  act 
authorizing  attachment  in  cases  where  the  liability  was  incurred:  Held, 
that  the  rape  was  alleged  as  a  matter  of  ioducement;  that  the  cause  of 
action  arose  from  expenses  incurred,  and  services  lost,  in  consequence  of 
defendant's  wrongful  act;  that  these  damages  accrued,  in  part  at  leas^, 
after  the  adoption  of  the  amended  statute,  and  that  for  thf  se  reasons,  as 
as  well  as  others  stated  in  the  opinion,  the  amended  statute  is  applicable 
to  this  case. 

Idem — New  Statutes — Applicability  op— Practice. — New  statutes,  regu- 
lating procedure,  ko  not  always  apply  to  pending  cases;  but  are  always 
applicable  to  new  ones,  unless  expressly  exempted,  or  where  an  existing 
right  would  be  injured  or  prejudiced.  The  present  actioo  having  been 
brought  after  the  amendment  became  a  law,  it  is  a  new  case  within  the 
meaning  of  the  rule. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Eureka 
County. 

A.  L.  Fitzgerald,  District  Judge. 
The  facts  are  stated  in  the  opinion. 
Wren  <t:  Cheney,  for  Appellant. 

I.  The  motion  to  dissolve  the  attachment  should  have  been 
granted.  Every  material  fact  alleged  in  the  affidavit  for  attach- 
ment was  squarely  denied  by  the  affidavit  in  support  of  the 
motion,    and   no   additional    proofs   were  offered   by  the  plaintiff*. 
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This  entitled  defendant  to  have  the  attachment  dissolved, 
because  the  burden  was  upon  the  plaintiff  to  sustain  his  attach- 
ment, and  there  was  no  preponderance  in  his  favor.  (Talbot  v. 
Fierce,  U  B.  Mon.  201;  Wade  Att,  Sec.  281;  Genesee  H.  B.  v. 
Mich,  Barge  Co.,  52  Mich.  164.)  The  provision  requiring  the 
motion  to  be  made  before  the  time  for  answering  expires,  is 
directory  only.  If  the  statute  be  held  mandatory,  the  defend- 
ant would  be  remediless,  no  matter  how  great  the  wrong  that 
might  be  perpetrated  upon  him.  A  statutory  provision  capable 
of  working  such  injustice  should  never  be  held  mandatory. 
In  many  cases  it  would  absolutely  deprive  a  defendant  of 
his  day  in  court.  (Sedg.  Stat,  and  Const.  Law,  316;  Wade  Att., 
Sec.  24.)     In  such  a  case  time  is  not  of  the  essence. 

II.  But  if  the  statute  be  held  mandatory  in  this  particular, 
we  claim  that  the  word  " improi)erly"  means  "irregularly"  and 
nothing  more.  There  is  a  vast  difference  between  the  irregular 
issuance  of  a  writ  in  a  proper  case,  and  the  regular  issuance  of 
a  writ  in  an  improper  case.  In  the  former  the  writ  is  voidable, 
in  the  latter  it  is  utterly  and  incurably  void.  (Drake  Att.,  Sec. 
420;  £UioU  v.  Jackson,  3  Wis.  571;  Griswold  v.  Sha/rpCy  2  CaL 
24;  Miller  v.  BHnkerhoff,  4  Den.  118;  47  Am.  Dec.  242;  Wade 
Att,  Sec.  41;  Waples  Att.  76,  302,  419;  Irwin  v.  Con.  Bank,  3  La. 
Ann.  186;  Coivard  v.  Dillinger,  66  Md.  59;  Doggett  v.  Bell,  32 
Kan.  298.)  The  main  ground  of  the  motion  was  that  the  court  had 
no  jurisdiction  to  issue  the  writ  in  this  action.  Such  an  objection 
can  be  made  at  any  time  and  in  any  manner. 

III.  The  affidavit  for  attachment  was  wholly  insufficient  to 
give  the  court  jurisdiction.  It  fails  to  show  that  the  liability  of  the 
defendant,  if  any  existed,  was  incurred  either  criminally  or  fraudu- 
lently.    (Bish.  Cr.  L.  259,  766.) 

IV.  The  statute  does  not  apply  to  this  case,  as  the  cause  of 
action  accnied  prior  to  the  passage  of  the  law.  (  Williams  v.  Glasgow, 
1  Nev.  533.)  Statutes  are  not  to  be  held  retroactive  unless  such  an 
intent  be  clearly  manifest,  and  no  such  intent  can  be  gathered 
either  from  the  language  of  the  act  or  from  a  consideration  of  its 
general  scope  and  purposes.  (Sedg.  Con.  &  Stat.  L.  162  et  seq.; 
People  V.  Hays,  4  Cal.  127;  Gates  v.  Salmon,  28  CaL  320; 
Shuffleton  v.  Hill,  62  Cal.  483;  Chew  Heong  v.  UniAed  States^ 
112  U.  S.  559;  Gosli^  v.  Stoningtan,  4  Conn.  209;  10  Am.  Dea 
136;    Bedford  v.    Shilling,   4    Serg.    «k   Raw.    401;    8    Am.    Deo. 
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718;  Garrett  v.  Doe  ex.  d,  Wiggins,  1  Scam.  335;  30  Am.  Dec.  663; 
JSaugher  v.  Nelson,  9  Gill.  299;  52  Am.  Dec.  694.) 

V.  The  second  motion  made  was  proper  and  should  have 
been  granted.  The  proof  showed  no  case  at  all  justifying  an 
attachment.  The  evidence  showed  that  the  writ  was  void^  and 
it  mattered  not  when  the  motion  was  made.  (Wade  Att.,  Sees. 
24,  72;  Drake  Att.,  Sees.  33,  86,  420;  Hawes  Jnr.  Courts,  Sec. 
245;  Wap.  Att.  419;  Goodyear  E.  Go.  v.  Knapp,  61  Wis.  103; 
Talbot  V.  Pierce,  14  B.  Mon.  195;  Saunders  v.  Gavett,  38  Ala.  51; 
Moody  V.  Levy,  58  Tex.  532;  Delmas  v.  Morrison,  61  Miss.  314; 
Scrivener  v.  Dietz,  68  Cal.  1.) 

Baker  d:  Wines,  for  Bes()ondent. 

We  contend  that  the  statute  is  mandatory. 

Upon  the  determination  of  this  question  depends  this  appeaL 
(Vaughn Y.  Dawes,  7  Mon.  360;  Magee  v.  Fogerty,  6  Mont.  237; 
Carhett  v.  Bradley,  7  Nev.  106;  Newell  v.  People,  7  N.  Y.  97; 
Blackwood  v.  J<mes,  27  Wis.  498-500.) 

The  defendant  by  filing  an  answer  before  making  an  applica- 
tion to  discharge  the  attachment  waived  the  right  to  make  such 
application  during  the  pendency  of  the  action.  The  language 
of  the  statute  which  provides  for  a  change  of  venue,  is  the  same 
as  the  language  used  in  the  statute  in  question.  (Gen.  Stat. 
3043.)  It  has  never  been  asserted  that  this  statute  was  merely 
directory.  The  law  in  one  csise  must  also  be  the  law  in  the 
other  case.  {Reyes  v.  Sanford,  5  Cal.  117;  JoTies  v.  Frost,  28 
Cal.  246;  Poff-kes  v.  Freer,  9  Cal.  642;  GlarJce  v.  Lyon  Go.,  8  Nev. 
181.) 

By  the  Court>  Belknap,  J.: 

This'  is  an  appeal  from  orders  refusing  to  discharge  attach- 
ments levied  under  two  separate  writs  issued  in  the  above 
entitled  cause.  At  the  hearing  in  the  district  court  counsel  for 
plaintiff  objected  to  the  consideration  of  the  motion,  upon  the 
ground  that  it  was  made  after  the  time  for  answering  had 
expired  and  after  an  answer  had  in  fact  been  filed,  and  added, 
as  an  additional  reason,  that  the  sheriff  had  been  directed 
to  discharge  the  second  writ  of  attachment,  ''and  that  one  of 
the  parties  garnished  under  the  second  writ  had  been  notified  that 
it  had  been  discharged,  but  that  the  others  had  not,"  and  that 
plaintiff  claimed  nothing  under  this  writ. 
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We  are  not  advised  of  the  alleged  defects  of  the  writ  further 
than  appear  in  the  notice  of  the  motion,  nor  are  they  now  a 
subject  of  consideration.  The  statement  of  counsel  was  equiv- 
alent to  a  confession  of  error,  and  upon  this  admission  the 
attachment  levied  under  the  defective  writ  should  have  been 
discharged.  It  is  no  answer  to  this  conclusion  that  the  objec- 
tion to  the  attachment  was  made  after  the  answer  was  filed, 
because  the  admission  involved  the  merits,  and  was  a  waiver  of 
this  defense.  If  we  have  attributed  a  more  serious  result  to 
the  statement  of  counsel  than  was  intended,  our  conclusion 
must  remain  unchanged,  for  the  following  reason:  At  the  time 
of  the  hearing  of  the  motion  some  of  the  property  of  defendant 
had  been  levied  upon,  and  was  held  under  this  writ.  If  noth- 
ing was  claimed  under  it,  the  writ  was  at  least  superfluous,  and 
defendant  was  entitled  to  have  the  attachment  levied  under  it 
discharged.  The  preliminary  objection  to  a  consideration  of 
the  motion  to  discharge  the  attachments  under  each  of  the 
writs  was  based  upon  the  following  provision  of  the  statute: 
''The  defendant  may  also,  at  any  time  before  the  time  for 
answering  expires,  apply,  upon  motion,  upon  I'easonable 
notice  to  the  plaintiff,  to  the  court  in  which  the  action  is 
brought,  or  to  the  judge  thereof,  for  the  discharge  of  the 
attachment,  on  the  ground  that  the  writ  was  improperly 
issued."  (Qen.  Stat.  3163.)  The  assignments  of  error  affecting 
the  proceedings  under  the  other  writ  raise  the  question  of  the 
right  to  have  a  writ  of  attachment  in  this  case,  and  for  the  purpose 
of  determining  the  questions  made  we  shall  waive  the  consideration 
of  the  preliminary  statutory  objection. 

1.  The  complaint  charges  a  forcible  violation  of  plaintiflTs 
daughter,  under  circumstances  amounting  to  rape,  and  alleges 
that  by  reason  thereof,  and  injuries  proceeding  therefrom, 
plaintiff  has  been  damnified,  etc.  Section  123  of  the  civil 
practice  act,  as  amended,  provides  among  other  matters,  that  a 
writ  of  attachment  may  issue  ''where  a  defendant  has  fraudu- 
lently or  criminally  contracted  the  debt,  or  incurred  the  obli- 
gation for  which  suit  has  been  commenced."  (Stat.  1887,  65.) 
The  liability  was  criminally  incuiTed,  because  incurred  in  the 
perpetration  of  a  crime,  to  wit,  a  rape,  and  a  case  is  presented 
by  the  complaint  in  which  the  statute  allows  an  attachment. 
But  appellant's  objection  under  this  head  goes  to  the  merits  of 
the  case.     An    affidavit    was     filed     in    support    of    the  motion. 
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denying  the  general  facts  constituting  the  cause  of  action  set 
forth  in  the  complaint.  A  motion  to  dissolve,  supported  by 
this  proof,  was  denied.  The  cause  was  afterwards  tried  upon 
the  issues  raised  by  the  pleadings,  resulting  in  a  disagreement 
of  the  jury.  Thereupon  the  motion  to  dissolve  was  renewed 
upon  the  testimony  adduced  at  the  trial.  The  question  thus 
presented  could  not  properly  be  raised  upon  a  motion  to  dis- 
solve the  attachment.  The  rule  is  thus'  stated  in  Hermann  v. 
Amedee,  30  La.  Ann.  393:  ''On  the  rule  to  dissolve  an  attach- 
ment, the  defendant  in  the  suit  may  put  at  issue,  and  require  to 
he  passed  on,  all  of  the  allegations  of  the  plaintiff's  affidavit, 
on  which  the  writ  of  attachment  itself  legally  rests;  and  when 
such  allegations  are  thus  put  at  issue,  the  plaintiff  must  prove 
them  to  be  true.  On  such  a  rule,  however,  no  allegation  of  fact 
involving  the  merits  of  the  case  will  be  considered."  (See,  also, 
4Jlm8tead  v.  Bivers,  9  Neb.  234;  Branson  v.  Shmn,  1 3  N.  J.  L. 
250;  Afiller  v.  Chandler,  29  La.  Ann.  88;  Drake  Att.,  Sec.  418.) 
2.  The  order  is  also  attacked  upon  the  ground  that  the 
amendment  made  in  1887  to  the  attachment  law  is  inapplicable 
to  the  present  case.  The  objection  proceeds  upon  the  theory 
that  the  cause  of  action  sued  upon  accrued  prior  to  February  14, 
1887,  the  date  of  the  approval  by  the  governor  of  the  amend- 
atory act;  and  in  support  of  the  position  the  principle  of  con- 
struction is  invoked  that  new  statutes  apply  to  new  cases.  A 
sufficient  answer  to  this  position,  in  the  first  place,  is  that  the 
cause  of  action  set  forth  in  the  complaint  did  not  accrue  on  the 
9th  day  of  January,  1887,  by  reason  of  the  criminal  assault 
upon  the  plaintiff's  daughter.  This  is  matter  of  inducement. 
The  cause  of  action  arose  from  expenses  incurred  and  services 
lost  in  consequence  of  defendant's  wrongful  act,  and  these 
damages  accrued,  in  part  at  least,  after  the  amendment 
became  a  law.  In  the  second  place,  if  the  cause  of  action  had 
accrued  at  the  time  the  amendment  became  a  law,  the  principle 
of  construction  referred  to  would  not  be  violated  by  the  appli- 
cation of  the  amended  statute  to  the  present  case.  New 
statutes,  regulating  procedure,  do  not  always  apply  to 
pending  cases,  but  are  always  applicable  to  new  ones,  unless 
expressly  exempted,  or  where  an  existing  right  would  be 
injured  or  prejudiced.  The  present  action  having  been  brought 
after  the  amendment  became  a  law,  it  is  a  new  case  within  the 
meaning  of  the  rule.     And  in  the  third  place,  if  the  amendment 
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were  inapplicable  in  the  present  case,  the  right  to  proceed  by 
attachment  would  be  denied  in  all  cases  in  which  the  cause  of 
action  had  accrued  at  the  time  of  its  enactment.  The  reason 
for  this  conclusion  is  that  the  attachment  laws  of  this  state  have 
alwajTs  required  the  plaintiff,  or  some  one  in  his  behalf,  to  make 
a  preliminary  affidavit  alleging  the  existence  of  certain  facts  in 
relation  to  the  amount  and  nature  of  his  claim,  and  the  purpose 
of  the  attachment,  in  order  to  obtain  the  writ.  Affidavits  of 
this  nature  were  required  by  the  custom  of  London,  and  have 
generally  been  incorporated  into  the  attachment  laws  estab- 
lished by  the  different  states  of  the  Union.  (Drake  Att.,  Sec. 
6,  84.)  The  adoption  of  the  amendment  operated  as  a  repeal 
of  this  portion  of  the  original  law;  yet  the  legislature,  by  pre- 
scribing a  different  affidavit  in  the  amendatory  law,  manifested 
its  intention  to  preserve  this  feature.  Since  the  writ  cannot 
issue  unless  the  statutory  affidavit  be  filed,  a  plaintiff,  whose 
cause  of  action  accrued  prior  to  the  adoption  of  the  amendment, 
could  not  have  the  writ,  because  there  would  be  no  statutory 
affidavit  available  to  him,  the  affidavit  under  the  original  law 
being  repealed,  and  that  contained  in  the  amendatory  law  being 
inapplicable.  Pi*oceedings  by  attachment  have  been  author- 
ized by  our  laws  ever  since  the  organization  of  the  state.  It 
would  be  unreasonable  in  the  legislature  to  surprise  creditors, 
and  disappoint  their  well-founded  expectations  by  suddenly 
depriving  theni  of  the  remedy  in  all  cases  where  the  cause  of 
action  had  accrued,  and  at  the  same  time  enlarging  the  remedy 
in  all  cases  thereafter  to  accrue.  It  is  enough  to  say  that  no 
such  result  was  contemplated.  It  is  ordered  that  the  orders  of 
the  district  court  refusing  to  discharge  attachments  levied 
under  the  writ  issued  October  19,  1887,  be  affirmed,  and  that 
the  orders  refusing  to  discharge  attachments,  leWed  under  the 
writ  issued  November  25,  1887,  be  reversed,  and  the  district 
court  be  directed  to  discharge  said  last-mentioned  attachments. 
It  is  further  ordered  that  the  costs  be  taxed  equally  against  the 
parties. 
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[No.  1290.] 

THE    STATE    OF    NEVADA,    Respondent,   v.   JOSEPH    F. 

ESPINOZEI,  Appellant. 

Criminal  Law  —  Labcen y  —  Evidence  —  Venue  —  Verdict.— On  a  trial 
for  larceny  direct  evidence  was  fp.yen.  of  the  defendant's  possession 
of  the  stolen  horse  in  an  adjoining  counfcy,  and  ckcumstantial  evidence 
of  his  taking  the  same  in  the  county  where  the  case  was  tried:  Held, 
that  a  Verdict  of  guilty  was  warranted  by  the  evidence. 

Idem  —  Character  of  Defendant. —  Where  evidence  was  introduced 
of  defendant's  bad  character  while  residing  near  the  place  of  trial: 
Held,  that  in  order  to  strengthen  the  case,  other  evidence  was 
admissible  as  to  his  character  while  residing  in  a  neighboring  state  fifteen 
years  before. 

Ii>BM — Evidence — Preparations  for  Fuqht. — A  telegram  offering  horses 
for  sale,  sent  by  defendant  shortly  after  leaving  the  place  where  the 
larceny  was  committed,  is  admissible  as  tending  to  prove  a  desire  to 
speedily  dispose  of  property  and  flee. 

Idkm  —  Possession  of  Stolen  Property  —  Instructions.  —  An  instruc- 
tion that  in  order  to  convict,  the  jury  must  believe  beyond  a  reason- 
able doubt  that  the  animal  was  taken  by  the  defendant  in  the  county 
of  trial,  and  must  draw  no  inference  of  his  guilt  from  the  fact  that 
they  believed  he  had  the  animal  in  another  county,  was  properly 
refused. 

Idem. —  \n  instruction  that  the  accused  is  bound  to  explain  the  possession  of 
stolen  property,  in  order  to  remove  its  effect  as  a  circumstance  to  be 
considered  by  the  jury  in  connection  with  other  circumstances  indicative 
of  guilt:    Held,  correct. 

Idsm  —  Instructions  —  Knowledge  of  Crime. —  Where  there  was  no 
evidence  of  defendant's  knowledge  that  another  had  committed  the 
larceny,  an  instruction  that  such  knowledge  was  not  a  circumstance 
from  which  the  conclusion  of  guilt  could  be  drawn  was  properly 
refused. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lander 
Ooonty. 

R.  R.  BiGELow,  District  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

2).  (7.  McKenney  and  D,  S,  Truman^  for  Appellant. 

I.  The  court  erred  in  admitting  the  telegram  in  evidence. 
It  did  not  tend  to  prove  preparation  for  flight,  because  the  time  as 
to  conversation  for  sale  of  horses  was  not  shown.  Without  this 
foundation  the  evidence  was  wholly'  irrelevant.  (State  v.  SotUey  14 
Nev.  453;  State  v.  Daugherty,  17  Nev.  376.) 

Vol.  XX-U  ^  I 
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II.  The  court  erred  in  admitting  testimony  of  bad  character  of 
defendant  in  state  of  California.      (Whar.  Cr.  Ev.,  Sec.  487.) 

III.  The  court  erred  in  refusing  to  give  defendant's  second 
instruction.     (People  v.  Parksy  44  Cal.  105;  Whar.  Cr.  Ev.,  107.) 

IV.  The  court  erred  in  refusing  the  third  instruction.  The 
burden  of  proof  of  every  material  fact  to  constitute  the  offense 
charged  rests  on  the  state,  and  here  one  of  the  material  facts  to 
be  proven,  by  competent  evidence,  is  the  fact  that  a  crime  has 
been  committed  in  Lander  county,  and  the  defendant's  agency 
therein.  (SkUe  v.  Davidson,  30  Vt.  377;  73  Am.  Dec.  312;  StaU  v. 
Keeler,  28  Iowa,  551;  PeopU  v.  Bennett,  49  N.  Y.  137.) 

V.  The  court  erred  in  refusing  to  give  instruction  four. 
When  proof  of  a  fact  is  based  on  circumstantial  evidence  it  is 
the  well  settled  law  of  this  and  other  states,  that  this  instruction 
should  have  been  given.  (State  v.  Hamilton,  13  Nev.  394;  State  v. 
Nelson,  11  Nev.  341;  Home  v.  State,  1  Kan.  42;  81  Am.  Dec  499; 
State  V.  Grebe,  17  Kan.  461;  People  v.  WiUiams,  32  Cal.  280;  Sum- 
ner V.  State,  5  Biackf.  676;  Commonwealth  v.  Goodwin,  14  Gray,  57; 
People  V.  Lambert,  5  Mich.  367;  People  v.  Phippa,  39  Cal.  333; 
CampbeU  v.  State,  10  Tex.  App.  565;  Commonwealth  v.  York,  9 
Met.  93;  43  Am.  Dec.  373;  Findley  v.  State,  5  Biackf.  576;  36  Am. 
Dec.  557;  Commontoealth  v.  Webster,  5  Cush.  295;  52  Am.  Dec. 
711. 

VI.  The  court  erred  in  refusing  the  tenth  instruction.  (PeopU 
V.  Ramirez,  13  Cal.  172;  People  v.  WiUiams,  17  Cal.  148;  Whar. 
Cr.  Ev.,  Sec.  440;  Bish.  Cr.  L.,  Sees.  207,  642,  893;  Connoughty  v. 
StaU,  1  Wis.  143.) 

John  F.  Alexander,  Attorney  General,  and  W.  D.  Jones,  District 
Attorney  of  Lander  County,  for  Resi)ondent: 

The  court  did  not  err  in  admitting  the  evidence  of  defend- 
ant*s  character  fifteen  years  ago.  (1  Bish.  Cr.  L.,  Sec.  1118;  Law. 
Pr.  Ev.  180;  Sleeper  v.  Van  Middleswortlh,  4  Den.  431;  McMahan 
v.  Uarrisyn,  6  N.  Y.  443.) 

By  the  Court,  Belknap,  J.: 

Defendant  was  convicted  of  the  larceny  of  a  horse.  He  appeals 
from  the  judgment,  and  from  an  order  overruling  a  motion  for  a 
new  trial. 

1.  The  first  assignment  of  error  is  that  the  verdict  is  con- 
trary to  the  evidence.  The  only  point  necessary  to  consider 
under  this  head  relates  to  the  sufficiency  of  the  evidence  .touch. 
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in^  the  ventie -^the  questioa  being  whether  the  larceny  was 
committed  in  Lander  county,  as  alleged  in  the  indictment,  or 
in  an  adjoining  county.  Witnesses  introduced  by  the  prose- 
cution testified  to  defendant's  possession  of  the  stolen  horse  in 
a  neighboring  county,  but  the  evidence  was  circumstantial  as 
to  the  taking  in  Lander  county.  The  evidence  was  that  the 
stolen  animal — a  colt — was  accustomed  to  range  in  the  immedi- 
ate vicinity  of  the  place  in  Lander  county  where  he  had  been 
raised  and  was  owned;  that  he  was  always  gentle,  never  more- 
than  a  mile  from  his  owner's  home,  and  could  be  found  at  any 
time  in  an  hour's  search.  This  evidence  tended  to  proVe  that 
the  animal  was  upon  his  accustomed  range  at  the  time  of  the 
larceny.  It  is  urged  that  he  may  have  strayed  into  the  adjoin- 
ing county  of  Eureka.  This  is  possible;  but  the  probability  of 
his  having  done  so  is  not  shown  by  any  evidence  touching  the 
proximity  of  the  Eureka  county  line  to  the  locality  where  the 
animal  ranged,  or  his  propensity  to  stray.  But,  in  any  event, 
the  issue  upon  this  point  was  submitted  with  instructions  favorable 
to  defendant,  and  the  jury  was  warranted  in  finding  that  the  crime 
was  committed  in  Lander  county. 

2.  Exceptions  were  taken  to  the  orders  of  the  court  in 
admitting  evidence.  One  of  these  was  the  admission  of  the 
testimony  of  a  witness  upon  the  part  of  the  state  as  to  the  char- 
acter defendant  had  at  Santa  Clara,  in  the  state  of  California, 
some  fifteen  years  ago  when  he  resided  there.  Testimony  had 
been  introduced  tending  to  prove  bad  character  in  defendant 
in  the  neighborhood  in  which  he  resided  at  the  time  of  the 
trial,  and  the  objected  testimony  was  offered  and  allowed  for 
the  purpose  of  strengthening  the  case.  The  testimony  was  correctly 
admitted.  In  MitcheU  v.  CommonioecUth,  78  Ky.  221,  39  Am.  Rep. 
227,  testimony,  tending  to  impeach  a  witness  by  proving  his  charac- 
ter two  years  prior  was  rejected  because  there  was  no  proof  that  his 
character  was  then  bad,  although  he  was  then  residing  in  the 
same  community  in  which  he  resided  at  the  time  in  reference  to 
which  the  witness  was  called  to  testify.  The  court  said:  **  In  order 
to  impeach  a  witness  the  evidence  of  bad  character  should  be  di- 
rected to  the  time  of  trial,  and  to  this  end,  under  proper  circum- 
stances, evidence  of  previous  bad  character  is  competent.  While 
evidence  of  bad  character  at  a  time  previous  may  tend  to  show 
the  character  of  the  witness  at  the  present,  it  should  be  admit- 
ted  with   some    caution.     When   the   witness    has    a/^-permaiieLnt 
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and  long-continued  residence  in  the  community  in  which  it  is 
attempted  to  impeach  him,  the  evidence  of  bad  character  at  a 
time  long  anterior  should  not  be  admitted  until  a  basis  is  laid 
by  other  proof  tending  to  show  that  the  chai'acter  is  then  bad." 
In  People  V.  Abbot,  19  Wend.  200,  it  is  said:  **The  character  of 
the  prosecutrix  for  truth  and  veracity  had  already  been  slightly 
impeached,  when  it  was  proposed  to  follow  that  out  by  showing 
that  it  was  also  bad  several  years  before.  The  inquiry  is  not  in 
its  nature  limited  as  to  time.  The  character  of  the  habitual 
liar  or  perjurer  seven  years  since  would  go  at  least  to  fortify 
the  testimony  which  should  now  fix  the  same  chai*acter  to  the 
same  person.  Witnesses  must  speak  on  this  subject  in  the  past 
tensa  Character  cannot  be  brought  into  court  and  shown  to 
them  at  the  moment  of  trial.  A  long-established  character  for 
good  or  for  evil  is  always  more  striking  and  more  to  be  relied 
on  than  that  of  a  day,  a  month,  or  a  year.''  The  other  excep- 
tion was  to  the  introduction  of  a  copy  of  a  telegraphic  message 
sent  by  defendant  from  Beowawe  to  John  Pollock,  at  Austin, 
and  reading  as  follows:  **  Do  you  want  my  horses,  price  I  gave 
you)  Answer."  It  appeared  that  defendant,  learning  that  the 
Lander  county  authorities  were  investigating  the  larceny,  col- 
lected money  due  him  from  his  employer,  and  left  ostensibly 
for  Eureka.  He  rode  to  a  station  on  the  railroad  leading  from 
Palisade  to  Eureka,  where  he  took  the  cars  in  the  oppo- 
site direction  and  went  to  Palisade,  and  thence  by  the  Central 
Pacific  Railroad  to  Beowawe,  when  he  sent  the  message.  The 
message  was  offered  as  tending,  in  connection  with  the  other 
circumstances,  to  show  preparation  for  flight,  and  was  clearly 
admissible.  Its  terms  import  a  previous  offer  to  sell  defend- 
ant's horses,  and  the  renewal  of  an  offer  by  telegram  under 
the  circumstances  tended  to  prove  a  desii-e  to  speedily  dispose  of  the 
property,  and  flee. 

3.  The  remaining  exceptions  are  based  upon  the  refusal  of 
the  court  to  give  ceilain  instructions  asked  for  by  defendant, 
and  numbered,  respectively,  2,  3,  4,  5,  7,  10,  and  12.  No.  2  is  as 
follows:  "The  jury  is  instructed  that  before  they  can  convict 
defendant  of  the  crime  charged  in  the  indictment  you  most 
first  be  satisfied  beyond  a  reasonable  doubt  that  the  animal  men- 
tioned  in  the  indictment  was  taken  and  stolen  by  the  defend- 
ant in  Lander  county;  and  you  can  draw  no  inference  of  guilt 
against    the   defendant  should   you   believe   beyond  apneasonable 

°  ''  CJlgitized  byVjC 


Oct.  1888.]  State  v.  Espinozbi.  213 

Opinion  of  the  Court— Belknap,  J. 

doubt  that  the  defendant  had  such  animal  in  his  possession  in 
Nye  county,  Nevada."  The  prosecution  established  the  larceny 
by  circumstantial  evidence  only.  Recent  possession  of  the  stolen 
animal  was  one  of  the  links  in  the  chain  of  evidence  fastening 
the  crime  upon  the  defendant,  and  was  a  fact  proper  for 
the  jury  to  consider.  No.  7  is  as  follows:  **The  jury  is 
instructed  that  when  there  is  no  other  evidence  tending  to 
establish  the  guilt  of  the  defendant  except  the  fact  of  his  hav- 
ing the  possession  of  the  property  stolen,  and  the  jury  believes 
that  the  defendant  gives  a  reasonable  account  of  such  posses- 
sion, it  is  your  duty  to  acquit  the  defendant."  The  instruction 
was  inapplicable,  because  there  was  other  evidence  tending  to 
establish  defendant's  guilt  Upon  this  point  the  court  instructed 
as  follows:  ''When  a  stolen  horse  is  found  in  the  possession 
of  a  person  accused  of  the  theft,  the  accused  is  bound  to  explain 
the  possession  in  order  to  remove  its  effect  as  a  circumstance  to 
be  considered  by  the  jury  in  connection  with  other  circum- 
stances indicative  of  guilt."  No.  10  is  a  request  to  charge  the 
jury  that  knowledge  by  the  defendant  that  another  had  commit- 
ted the  larceny  was  not  of  itself  a  circumstance  from  which  the 
conclusion  could  be  drawn  that  defendant  took  any  part  in  the 
commission  of  the  offense.  The  evidence  contained  in  the 
record  nowhere  suggests  a  knowledge  on  the  part  of  defendant 
that  some  other  person  committed  the  offense.  The  proposi- 
tion was  therefore  inapplicable.  Again,  it  was  misleading.  The 
jury  was  instruct-ed  in  the  law  relating  to  principal  and  accessory 
upon  the  theory  that  some  other  person  participated  in  the  crime. 
If  defendant  acquired  knowledge  of  the  offense  as  an  accom- 
plice, according  to  the  theory  of  some  of  the  instructions  he 
would  have  been  equally  guilty  with  the  principal.  We  deem 
it  unnecessary  to  set  forth  at  length  Nos.  3,  4,  5,  and  12.  The 
principles  of  law  upon  which  instructions  were  asked  by  them, 
were  fully  covered  by  other  instructions  given  by  the  court. 
The  order  and  judgment  of  the  district  court  are  affirmed. 
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[No.  1288.] 

THE  STATE  OF  NEVADA,  ex  rel.  J.  F.  HALLOCK, 
STATE  CONTROLLER,  Relator,  v.  H.  DONNELLY, 
COUNTY   TREASURER    OF  EUREKA  COUNTY,    Rb- 

8P0NDENT. 
1.      CONSTITCTTIONAL      LaW — TAXATION  —  COLLECTION    OF      POLL-TAXBS  — 

Payment  of  Cohbhssion  —  Statutes  Construed.  —  The  act  providiDg 
for  the  payment  of  a  commission  by  the  state  of  ten  per  cent,  of  all  poll- 
taxes  collected  to  the  county,  (Stat.  1885,  62)  does  not  violate  Art.  2,  Sec. 
7,  providing  that  one* half  of  the  poll-tax  collected  shall  be  paid  to  the 
state,  and  one-half  to  the  county;  the  commission  being  an  allowance  for 
the  expenses  of  collection,  and  the  state  being  liable  for  its  share. 
Idem— Payment  of  Salaries  by  State — Statute— Repeal.— The  act  pro- 
viding that  for  the  services  rendered  under  the  revenue  act  b^the  county 
officers  the  state  shall  pay  such  proportion  of  their  salaries  as  the  state 
tax  bears  to  the  county  tax,  allowing  such  payment  in  addition  to  the 
commission  already  given  by  the  act  of  March  5,  (see  Stat,  1885,  85,  Sec. 
21)  is  not  repugnant  to  and  does  not  repeal  the  latter  act;  there  being 
no  provision  in  the  former  that  counties  shall  receive  no  other  compensa- 
tion than  is  therein  provided. 

Application  for  mandamus. 

The  facts  are  stated  in  the  opinion. 

J,  F,  Alexander,  Attorney-General,  for  Relator. 

R.  M.  Beauty,  for  Respondent. 

By  the  Court,  Leonard,  C.  J.: 

Prior  to  respondent's  semi-annual  settlement  with  relator, 
June  11,  1888,  the  assessor  of  Eureka  county  collected  138  poll- 
taxes  of  three  dollars  each;  in  all  four  hundred  and  fourteen 
dollars.  Of  this  amount  relator  demands  one-half,  two  hun- 
dred and  seven  dollars,  for  the  state;  while  respondent  claims 
that  it  is  his  official  right  and  duty  to  retain  for  Eureka  county 
ten  per  cent,  of  the  whole  amount,  to  wit,  forty  one  dollars  and 
forty  cents,  and  that  of  the  balance  the  state  is  entitled  to 
receive  one-half,  to  wit,  one  hundred  and  eighty-six  dollars  and 
thirty  cents.  The  amount  last  stated  has  been  paid  to  the 
state,  and  this  proceeding  is  instituted  to  compel  respondent  to 
pay   into   the   state   treasury  the  balance   claimed  by  relator,    to 
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wit,  twenty  dollars  and  seventy  cents.  To  sustain  his  claim 
respondent  relies  upon  the  statute  of  March  5,  1885,  which  is 
as  follows:  "  On  all  moneys  collected  from  personal  property 
tax,  poll-tax  and  the  tax  on  the  proceeds  of  mines,  by  the  sev- 
eral county  assessors  in  this  state,  there  shall  be  reserved  and 
paid  into  the  county  treasury,  for  the  benefit  of  the  ^general 
fund  of  their  respective  counties,  by  said  county  assessor,  the  ^ 
following  perceotage  commissions:  First y  on  the  gross  amount 
of  collections  from  personal  property  tax,  six  per  cent.;  second, 
on  the  gross  amount  of  collections  from  poll-tax,  ten  per  cent.; 
third,  on  the  gross  amount  of  collections  from  the  tax  on  the 
proceeds  of  mines,  three  per  cent."  (Stat.  1885,  62.)  Against 
respondent's  claim  relator  urges,  first,  that  the  part  of  the 
statute  quoted  which  allows  counties  to  reserve  10  per  cent,  of 
the  poll-taxes  collected  by  the  assessor  for  the  benefit  of  the  gen- 
eral fund  is  unconstitutional.  The  constitution  provides  that, 
of  poll-taxes  collected,  one-half  shall  be  applied  for  state, 
and  one  half  for  county  purposes.  (Art.  2,  Sec.  7.)  Under 
this  constitutional  provision  the  state  has  a  half  interest 
in  all  poll  taxes  collected,  but  counties  are  equally  entitled 
to  the  other  half.  There  are,  necessarily,  expenses  incident 
to  collection,  of  which  it  is  just  that  the  state  should  bear  one- 
half  and  the  counties  the  same.  Before  assessors  received  sala- 
ries they  were  allowed  ten  per  cent,  of  all  poll-taxes  collected  by 
them;  that  is  to  say,  the  state  paid  ten  per  cent,  on  its  moiety 
for  collection,  and  each  county  did  the  same.  It  would  hardly 
be  claimed  that  under  the  fee  system  the  state  failed  to  receive 
one-half,  although  ten  per  cent,  of  its  portion  was  then,  as  now, 
paid  for  collection.  The  percentage  commission  allowed  for 
collection  was  applied  for  state  purposes,  as  much  as  was  the 
ninety  ])er  cent,  actually  paid  into  the  state  treasury.  The 
legislature  placed  the  correct  construction  upon  this  consti- 
tutional provision,  when  it  provided  that  "of  the  moneys  col- 
lected as  poll-tax,  »  *  *  after  all  the  expenses  of  collec- 
tion are  paid,  fifty  per  cent,  shall  be  paid  into  the  county  treas- 
ury for  county  purposes,  and  the  lemaining  fifty  per  cent, 
shall  be  paid  in  for  state  purposes."  (Gen.  Stat.  1128.)  It  is 
incumbent  upon  the  legislature  to  establish  the  method  of  col- 
lection, and  to  ^x  the  compensation  therefor.  The  power  is 
with  the  legislature,  and  presumably  it  has  been  and  will  be 
properly  exercised. 
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Admitting  the  constitutionality  of  the  statute  of  March  5, 
1885,  it  is  next  claimed  by  relator  that  under  the  constitution 
one-half  of  all  poll-taxes  must  be  paid  to  the  state,  less  one-half 
the  expenses  of  collection;  that  such  expenses  are  provided  for 
and  allowed  by  the  twenty-first  section  of  the  statute  of  March 
11,  18.85;  that  the  latter  statute,  being  the  latest,  is  the  control- 
ing  one,  and  prescribes,  and  was  intended  to  prescribe,  tlie 
only  compensation  to  counties  for  the  collection  of  poll-taxes. 
In  a  word,  it  is  claimed  that  the  statute  of  March  5th,  in  respect 
to  compensation  for  the  collection  of  poll-taxes  by  the  assessor, 
was  repealed  by  the  twenty-first  section  of  the  statute  of  March 
11th,  which  reads  as  follows:  ''The  state  of  Nevada  shall  allow 
the  several  counties  herein  named,  for  the  services  rendered 
under  the  revenue  act  by  the  auditor,  assessor,  and  treasurer  of 
each  county,  a  sum  which  shall  be  the  proportion  of  the  state 
tax  to  the  whole  tax  levied  by  the  county  on  the  basis  of  the 
salaries  allowed  by  the  act,  including  the  compensation  allowed 
for  deputies  by  the  commissioners.  These  allowances  shall 
be  made  at  the  time  of  the  semi-annual  settlement  provided  by 
law,  upon  vouchers  furnished  the  county  treasurer  by  the 
board  of  county  commissioners  of  each  county."  The  twenty- 
third  section  repeals  all  acts  and  parts  of  acts  in  conflict  with 
said  act.  Was  the  act  of  March  5th  repealed  by  that  of  March 
llthi  Certainly  it  was  not  repealed  in  terms.  If  a  repeal  was 
effected  it  was  by  implication,  and  because  the  later  statute  is 
i-epugnant  to  the  earlier  one.  May  not  both  stand  together, 
and  remain  in  force?  The  statutes  in  question,  having  been 
passed  at  the  saaie  session,  and  being  in  pari  mcUeria^  the  t.yell- 
established  rule  is  that  they  must  be  construed  together  as  one 
statute.  {Board  of  Comers,  v.  Cutler^  6  Ind.  354;  McMahon  v.  Cinr 
cinnati  R,  R,  Co,,  5  Port.  (Ind.)  415;  Gain  v.  StaU,  20  Tex.  358; 
Ranoul  v.  Grijffie,  3  Md.  60;  Cannon  v.  Vaughan,  12  Tex.  402; 
Goddard  v.  BoatoUj  20  Pick.  410;  Brown  v.  Commissioners,  21  Pa.  St. 
42;  United  States  v.  Tynen,  1 1  Wall.  92;  United  States  v.  Glaflin,  97  U, 
S.  551;  BotJoen  v.  Lease,  5  Hill,  225;  Dodge  v.  Gridley,  10  Ohio,  173.) 
"  If  there  be  two  affirmative  statutes  upon  the  same  subject,  the 
one  does  not  i*epeal  the  other,  if  both  may  consist  together;  and 
we  ought  to  seek  for  such  a  construction  as  will  reconcile  them 
together."  {Warder  v.  AreU,  2  Wash.  (Va.)  283;  1  Am.  Dec 
488.)  ''  When  two  statutes  are  so  flatly  repugnant  that  both 
eannot    be   executed,    and     we    are    obliged    to   choose   between 

Digitized  by  LjOOQ IC 


Oct.  1888.]  State  v.  Donnelly.  217 

Opinion  of  the  Court— Leonard,  C.  J. 

them,  the  later  is  always  deemed  a  repeal  of  the  earlier.  »  *  ♦ 
But  whenever  two  acts  can  be  made  to  stand  together,  it  is  the 
duty  of  the  judge  to  give  both  of  them  full  effect  Even  when 
they  are  seemingly  repugnant,  they  must,  if  possible,  have 
such  a  construction  that  one  may  not  be  a  repeal  of  the  other, 
unless  the  later  one  contains ,  negative  words,  or  the  intention 
is  made  manifest  by  some  intelligible  form  of  expression." 
{Brown  v.  Commiasionera,  21  Pa.  St.  42.)  "The  pi*esumption 
is  always  against  the  intention  to  repeal  where  express  terms 
are  not  used.  Hence  the  rule,  as  laid  down  by  Chief  Justice 
Marshall,  that  a  repeal  by  implication  ought  not  to  be  pre- 
sumed, unless  from  the  repugnance  of  the  provisions  the  infer- 
ence be  necessary  and  unavoidable;  «  «  »  and  the  like 
rule  by  Judge  Story,  who,  in  considering  whether  a  later  stat- 
ute repeals  a  foimer  one,  says  that  the  inquiry  is  whether  it 
(the  former  statute)  is  repealed  by  necessary  implication.  We 
say,  by  necessary  implication,  for  it  is  not  sufficient  to  establish 
that  subsequent  laws  cover  some,  or  even  all,  of  the  cases  pro- 
vided for  by  it;  for  they  may  be  merely  affirmative,  or  cumula- 
tive, or  auxiliary.  But  there  must  be  a  positive  repugnancy 
between  the  provisions  of  the  new  laws  and  those  of  the  old; 
and  even  then,  the  old  law  is  repealed  by  implication  only  pro 
tanto  to  the  extent  of  the  repugnancy."  (Ilogan  v.  Guigon,  29 
Grat  709.     And  see  Thorpe  v.  Schooling,  7  Nev.  17.) 

In  this  case  there  are  two  affirmative  statutes  allowing  coun- 
ties certain  compeosation  for  services  performed  for  the  state  in 
carrying  out  the  provisions  of  the  revenue  law.  One  was  passed 
six  days  before  the  other.  The  first  allows  each  county  in  the 
state  certain  percentage  comminsions  on  all  moneys  collected 
by  the  assessor  upon  personal  property  tax,  poll-tax,  and  the 
tax  on  the  proceeds  of  mines.  The  last  provides  that  "for  the 
services  rendered  under  the  revenue  act  by  the  auditor,  assessor 
and  treasurer  of  each  county,"  the  state  shall  pay  such  propor- 
tion of  the  salaries  of  said  officers,  and  of  the  amounts  allowed 
their  deputies,  as  the  state  tax  on  real  and  personal  property 
bears  to  the  entire  county  and  state  tax.  That  is  to  say,  if  the 
state  tax  is  ninety  cents  and  a  county  tax  is  two  dollars  and  ten 
cents,  making  in  all  three  dollars,  the  state  shall  pay  nine-thir* 
tieths  of  the  salaries  of  the  officers  named  and  the  county 
twenty-one   thirtieths.       If   the    two    statutes    under    considera- 
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tion  be  construed  as  one  for  the  purposes  of  this  case, — 
in  other  words,  if  they  be  construed  as  though  the  earlier 
had  been  embodied  in  the  later, — it  seems  plain  that  the  legisla- 
tive intent  must  have  been  to  allow  counties  the  proportion  of 
the  officers'  salaries  mentioned  in  the  last  act,  in  addition  to 
the  percentage  commissions  allowed  in  the  first.  Besides,  there 
is  no  positive  repugnancy  between  the  two  acts.  It  is  true, 
section  21  provides  that  the  state  shall  allow  the  counties 
named  in  the  act — of  which  Eureka  is  one — a  certain  sum  "  for 
the  services  rendered  under  the  revenue  act  by  the  auditor, 
assessor  and  treasurer;"  and  it  is  true  that  the  collection  of 
poll-taxes  is  required  by  the  revenue  law.  If  the  language  of 
section  2 1  had  been  that  the  allowance  was  made,  ''  for  ser- 
vices," instead  of  "  for  the  services,"  there  would  have 
been  no  semblance  of  repugnancy.  But  it  is  not  declared 
that  this  is  an  allowance  for  all  the  services  of  the  auditor, 
assessor  and  treasurer,  or  that  the  counties  shall  receive  no 
other  compensation  for  services  rendered  under  the  revenue 
act  for  the  benefit  of  the  state.  On  the  contrary,  it  is 
provided  in  the  first  section  that  the  oounty  officers,  whose 
compensations  are  fixed  by  the  act,  "  shall  receive  the  following 
compensations,  which  shall  be  in  full  for  all  services  and  all 
ex  officio  services  required  by  law."  If  it  was  intended  to  re- 
peal a  law  passed  six  days  before,  granting  important  benefits 
to  counties,  that  intention  ought  to  have  been,  and  we  think 
would  have  been  manifested  with  as  much  particularity  and 
certainty  as  was  shown  in  the  case  of  county  officers.  Com- 
menting upon  the  maxim,  leges  poateriores  priores  contrarian 
abroganty  in  Easton  Bank  v.  Gammonwealthf  10  Pa.  St.  448,  the 
court  said:  ''The  maxim  is  subject  to  the  i*estriction  that  an  an- 
cient statute  will  be  impliedly  repealed  by  a  more  modem  one  only 
when  the  latter  is  couched  in  negative  terms,  or  when  the  mat- 
ter is  so  clearly  repugnant  that  it  necessarily  implies  a  negative; 
for  implied  repeals  are  not  favored  by  law.  *  *  *  Where 
both  act^  are  merely  affirmative,  and  the  substance  such  that 
both  may  stand  together,  both  shall  have  a  concurrent  efficacy. 
♦  *  *  In  our  case  it  is  to  be  observed  the  posterior  statute 
contains  no  negative  words.  It  ordains  that  the  tax  shall  be  paid 
after  May,  1887,  bat  it  does  not  say  it  shall  not  be  paid  be- 
fore that  period.  It  is  tiierefore  not  clearly  repugnant  with  the 
first  act,  which    provides  for  an  earlier  payment,    ami^  no    more. 
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They  are  both  merely  affirmative  laws,  and  may  both  stand  together, 
having  an  operation  during  different  periods."  In  carrying  out 
the  provisions  of  the  revenue  law,  in  part  for  the  benefit  of  the 
state,  counties  are  compelled  to  bear  other  expenses  besides  pay- 
ing the  salaries  of  assessors,  auditors,  and  treasurers.  The  distiict 
attorneys,  county  commissioners,  and  county  clerks  all  perform 
important  services  for  the  Ijenetit  of  the  state,  for  which  the 
statute  makes  no  specific  allowance.  For  years  before  the 
adoption  of  the  salary  system  the  state  paid  its  proportion  of 
the  expenses  attending  the  offices  of  assessor,  auditor  and  treas- 
urer, as  fixed  by  the  legislature,  and  in  addition,  its  proportion 
of  the  percentage  commissions  allowed  the  assessor  upon  poll- 
taxes,  personal  property  taxes,  and  the  taxes  on  the  proceeds 
of  mines  collected  by  him,  just  as  it  is  now  required  to  do 
under  the  statutes  in  question  of  March  5  and  March  11,  1885. 
Whether  the  amounts  paid  by  the  state  under  the  old  system 
were  more  or  less  than  those  allowed  under  the  new,  we  are 
unable  to  say  nor  does  it  matter  for  the  purposes  of  this  opin 
ion.  As  before  stated,  it  was  the  duty  of  the  legislature  to 
adjust  these  matters  equitably  between  the  state  and  counties, 
and  the  presumption  is  that  it  did  so.  It  is  plain  to  our  minds 
tLat  the  legislature  did  not  intend  to  complete  the  adjustment 
by  the  act  of  March  5th,  and  we  cannot  say  that  by  the  act  of 
March  11th  it  intended  to  declare  that  the  entire  compensation 
to  counties  for  the  assessment  and  collection  of  the  state's  pro- 
portion of  taxes  from  all  sources,  including  poll,  should  be 
merely  that  stated  in  section  21  of  the  statute  of  March  11,  1885. 
'We  should  be  compelled  to  come  to  the  conclusion  last  stated, 
if  our  opinion  was  that  the  act  of  March  5th  was  repealed  by 
that  of  March  11th.  If  the  latter  act  repealed  any  portion  of 
the  former,  it  repealed  the  entire  law.  Our  opinion  is  that 
there  is  no  such  repugnancy  between  the  two  statutes  in  ques- 
tion, if  indeed  there  is  any,  as  permits  the  conclusion  that  a 
repeal  of  the  earlier  statute  was  effected  or  intended.  There  is 
nothing  to  hinder  the  enforcement  of  both.  If  counties  receive 
too  much  from  the  state,  the  legislature  can  correct  the  error 
Jfandamtu  denied. 
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[No  1297.] 

/&Sr/    ^^^    STATE    OF    NEVADA,    ex    rkl   C.    H.    GALUSHA, 
'^J?!/  Relator,  v.   H.  C.  DAVIS,  LIEUTENANT  GOVERNOR 

OF  NEVADA,  Respondent. 

CONBTITITTIONAL  LaW— AMENDMENTS— PUBLICATION— NOTICK  TO  VOTEKS,— 

The  oonstitation  (Ajt.   16,  Sec.   1,)  provides  that  the  legislatare  shall 
•  submit  proposed    amendments  to  the    people   "in  such  manner  and 

at  such  time  as  the  legislatare  may  prescribe."  Stat.  1887,  122, 
provider  for  the  publication  of  proposed  amendments  in  one  daily 
newspaper  of  general  circalation,  for  ninety  days  next  preceding 
the  general  election  at  which  the  amendments  are  to  be  voted  on, 
and  that  as  many  copies  of  such  paper  shall  be  sent,  without  extra 
compensation,  to  the  ulerk  of  each  county  as  there  are  registered 
voters  therein,  and  by  the  clerk  mailed  to  the  voters.  Held,  that  this 
act  is  a  reasonable  requirement,  sanctioned  by  the  constitution,  and 
that  amendments  voted  on  without  compliance  with  such  requirement 
are  inoperative .    ( K awlby,  J. ,  dissenting. ) 

AppLiCATfON  for  Qiu)  Warranto. 

The  facts  are  stated  in  the  opinion. 

John  F.  Alexander,  Attorney  General,  for  Relator. 

(Authorities  cited  by  Relator:  National  M,  <k  C.  Co,  v.  Mead, 
60  Vt.  257;  Walker  v.  Oswald,  27  Am.  L.  Reg.  509.) 

T.  H,  WeUs,  for  Respondent. 

(Authorities  cited  by  Respondent:  State  ex  rel  Stevenson  v. 
Tujly,  19  Nev.  391;  CoUier  v.  Triereon,  24  Ala.  108;  Cool.  Cont 
Lira.,  40,  7oO;  KoeJiUyr  v.  HiU,  60  Iowa,  643;  State  v.  Swifi,  69 
Ind.  506;  GiUespie  v.  Paiimr,  20  Wis.  544;  People  v.  Warfield,  20 
Ills.  160;  People  v.    Wiant,  48  Ills.  263.) 

By  the  Court,  Bblknap,  J.: 

At  the  general  election  of  November,  1888,  the  people  ratified 
a  proposed  amendment  to  the  constitution  of  the  state  abolish- 
ing the  office  of  lieutenant  governor.  At  the  same  election 
other  proposed  amendments  were  ratified,  and,  among  them» 
one  changing  the  time  for  the  meeting  of  the  legislature  from 
the  first  to  the  third  Monday  in  January  next  ensuing  the 
election  of  members  of  tlie   assembly.     A   question  arose   in   the 
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public  mind  whether  these  amendments  were  regularly  adopt- 
ed and  became  part  of  the  fundamental  law,  and  the  governor 
of  the  state,  for  the  purpose  of  placing  the  matter  in 
such  position  that  a  judicial  determination  of  the  question 
could  be  obtained,  appointed  relator  to  the  office  of  state 
librarian.  A  statute  of  the  state  '  constitutes  the  lieuten- 
ant governor,  as  such,  the  state  librarian.  If  the  office 
of  lieutenant  governor  was  abolished  by  the  adoption  of 
the  pro}K)sed  amendment,  it  necessarily  follows  that  he  is  no 
longer  entitled,  by  virtue  of  that  office,  to  exercise  the  functions 
of  state  librarian,  and  the  governor's  appointee  should  be  in- 
stalled. The  question,  then,  is  whether  this  proposed  amend- 
ment to  the  constitution  has  been  legally  adopted.  The  objec- 
tion urged  against  the  adoption  of  the  amendment  is  equally 
applicable  to  the  proposed  amendment  changing  the  time  for 
the  meeting  of  the  legislature,  and  the  conclusion  to  be  reached 
must  be  common  to  each  of  the  proposed  amendments.  Sec- 
tion 1,  art.  16,-  of  the  constitution,  prescribes  how  amendments 
may  be  made  without  calling  a  convention.  It  reads  as  follows: 
'^  Any  amendment  or  amendments  to  this  constitution  may  be 
proposed  in  the  senate  or  assembly,  and,  if  the  same  shall  be 
agreed  to  by  a  majority  of  all  the  members  elected  to  each  of 
the  two  houses,  .  such  proposed  amendment  or  amendments 
shall  be  entered  on  their  respective  journals,  with  the 
yeas  and  nays  taken  thereon,  and  referred  to  the  legis- 
lature then  next  to  be  chosen,  and  shall  be  published 
for  three  months  next  preceding  the  time  of  making  such 
choice;  and  if,  in  the  legislature  next  chosen  as  aforesaid, 
such  proposed  amendment  or  amendments  shall  be  agreed 
to  by  a  majority  of  all  the  members  elected  to  each  house, 
then  it  shaU  be  the  duty  of  the  legislature  to  submit  such  proposed 
amendment  or  amendments  to  the  people,  in  sucJi  manner,  and  ai 
gtuJi  time,  as  the  legislatu/re  shall  prescribe;  and,  if  the  people 
shall  approve  and  ratify  such  amendment  or  amendments  by  a 
majority  of  the  electors  qualified  to  vote  for  members  of  the 
legislature  voting  thereon,  such  amendment  or  amendments 
shall  become  a  part  of  the  constitution.''  It  is  the  mandate  of 
the  constitution  contained  in  the  iicUicized  portion  of  the  above 
section,  that  the  legislature,  having  agreed  to  an  amendment 
proposed  and  agreed  to  at  a  preceding  session,  shall  prescribe 
the    time    and    manner    for    the    submission    of    the^  proposed 
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amendment  to  the  people.  In  obedience  to  this  requirement, 
the  legislature,  at  the  session  of  1887,  enacted  a  law  entitled 
**An  act  providing  for  the  manner  of  submitting  constitutional 
amendments  to  the  votei-s  of  the  state  of  Nevada.  (Stat.  1887, 
122.)  The  portions  of  this  law  bearing  upon  the  question  in 
hand  ai-e  as  follows:  "Section  1.  Whenever  the  conditions 
prescribed  by  the  constitution  of  the  state  of  Nevada  for 
amending  the  same  have  been  complied  with  by  the  legislature, 
the  state  board  of  examinera  shall  order  such  proposed  amend- 
ments to  the  constitution  published  in  one  daily  newspaper  of 
general  circulation,  published  in  the  state  of  Nevada,  for  a 
period  of  ninety  days  next  preceding  any  general  election  held 
in  this  state,  when  any  proposed  amendments  are  pending. 
Sec.  2.  The  publisher  of  the  newspaper  publishing  the  pro- 
posed amendments,  as  required  by  this  act,  shall  print,  and 
send  to  the  county  clerk  of  each  county  in  this  state,  as  many 
copies  of  said  newspaper  containing  the  publication  of  said 
proposed  amendments  as  there  were  registered  voters  for  the 
general  election  of  1886,  and  the  printing  and  mailing  of  said 
extra  copies  required  under  this  act  shall  be  done  by  the  pub- 
lisher without  expense  to  the  state.  It  is  hereby  made  the  duty 
of  the  clerk  of  each  county  to  mail  to  every  registered  voter 
within  his  county  a  copy  of  the  newspaper  containing  the 
proposed  amendments.  Sec.  3.  The  several  boards  of  county 
commissioners  in  this  state,  before  the  next  general  election 
after  final  agreement  by  the  legislature  to  any  proposed 
amendments  to  the  constitution,  shall  in  their  proclamation 
order  that  there  be  printed  upon  the  ballots:  *  Amendment 
No.  ,  Yes,'  or  'Amendment  No. ,  No."  The  pub- 
lication herein  i-equired  was  not  made  of  either  of  the  pro- 
posed amendments,  nor  of  any  proposed  amendment  voted 
upon  by  the  people  at  the  last  general  election.  The  purpose 
of  the  act  and  the  intent  of  the  legislature  are  expressed  in  the 
title,  to  wit:  "An  act  providing  for  the  manner  of  submitting 
constitutional  amendments  to  the  voters  of  the  state  of  Nevada." 
The  law  was  adopted  in  view  of  the  fact  that  at  the  general 
election  of  1888  no  less  than  eleven  different  proposed 
amendments  were  to  be  submitted  to  the  people  for  their 
approval.  With  eleven  separate  questions  to  vote  upon, 
numbered  upon  the  ballots,  respectively,  amendment  No.  1, 
No.  2,  No.  3,  No.  5,  No.  8,  No.  9,  No.  20,  No.  23,  No.  24,  No- 
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25,  No.  27,  as  provided  by  the  third  section  of  the  law  above 
aet  forth,  and  with  no  convenient  means  generally  at  hand 
suggesting  the  contents  or  purposes  of  these  different  proposi- 
tions, confusion  and  uncertainty  would  naturally  arise  in  the 
mind  of  the  voter  concerning  the  questions  upon  which  he  was 
called  upon  to  act.  To  remove  this  uncertainty,  and  enable 
the  elector  to  vote  understandingly  upon  the  propositions 
presented,  the  legislature  ordained  that  the  proposed  amend- 
ments should  be  published.  The  wisdom  of  the  requirement  is 
apparent,  but,  whatever  may  be  said  of  the  policy  of  the  law, 
the  conditions  imposed  are  within  the  proper  province  of  the 
legislature,  and  being  ini])osed,  were  indisjiensable  to  a  valid  adop- 
tion of  the  proposed  amendments. 

It  is  claimed  that  the  matter  of  publication  is  regulated  by 
the  constitution,  and  that  the  requirement  of  the  statute  in  this 
regard  is  not  essential  to  the  adoption  of  the  proposed  amend- 
ments, and  was  not  contemplated  by  the  constitution.  The 
constitution  does  require  that  an  amendment  proposed  and 
agreed  to  at  a  session  of  the  legislature  shall  be  published  for 
ninety  days  next  preceding  the  succeeding  election  of  members 
of  the  legislature,  so  that  the  people  may,  if  they  desire,  elect 
members  specially  to  consider  it.  But  the  constitution  having 
unconditionally  referred  to  the  legislature  the  subject-matter  of 
the  manner  of  submitting  proposed  amendments,  by  declaring 
that  they  shall  be  submitted ''in  such  manner  and  at  such  time 
as  the  legislature  shall  prescribe,"  such  reasonable  requirements 
may  be  imposed  by  the  legislature  as  its  discretion  may  suggest. 
A  publication  two  years  prior  was  made  in  obedience  to  the  con- 
stitution, but  if,  in  submitting  the  proposed  amendments  to  the 
people,  the  legislature  required  another  and  further  publica- 
tion, the  power  to  impose  the  requirement  is  expressly  con- 
ferred by  the  language  of  the  constitution  heretofore  quoted, 
and  as  follows:  ''It  shall  be  the  duty  of  the  legislature  to 
submit  such  proposed  amendment  or  amendments  to  the  people 
in  such  manner  and  at  such  time  as  the  legislature  shall  pre- 
scribe." In  view  of  the  fact  that  no  extra  compensation  is 
allowed  the  publisher  for  the  extra  copies  of  the  newspaper,  it 
has  been  suggested  that  the  legislature  did  not  consider  publi- 
cation and  distribution  essential  to  the  submission  of  the  amend- 
ments, and  that,  if  these  conditions  had  been  considered  essen- 
tial, compensation  for  the  services  would  have  been  a! 
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such  inference  can  be  drawn,  it  would  seem  that  it  should  be 
restricted  to  the  extra  copies  for  distribution;  for  compensation 
for  the  printing  ia  provided  for  under  another  law.  Upon  the 
question  of  the  i*easonableness  of  the  compensation  for  the  ser- 
vices to  be  performed  by  the  publisher,  we  are  not  informed 
further  than  by  the  law  fixing  the  rates  allowed  for  printing. 
In  the  absence  of  any  showing  in  this  regard,  it  is  reasonable  to 
assume,  from  the  length  and  number  of  the  amendments,  and 
the  unusual  length  of  time  during  which  they  were  to  be  pub- 
lished, and  from  other  considerations  unnecessary  to  mention, 
that  the  legislature  considered  the  compensation  reasonable. 
It  results  from  the  views  stated  that  the  proposed  amendment  to 
the  constitution  abolishing  the  office  of  lieutenant  governor,  and 
the  one  changing  the  time  for  the  meeting  of  the  legislature,  were 
not  legally  submitted  to  the  electors  of  the  state,  and  have 
therefore  failed.  It  is  ordered  that  judgment  be  entered  in 
favor  of  defendant,  with  costs. 

Hawlby,  J.,  dissenting: 

The  methods   of   proposing   and   adopting  amendments  to  the 
constitution  are  clearly  defined.     The  provisions  of  the  constitution 
in   this    respect  are    plain,   simple,   and   explicit.     The   language 
used  in  the  constitution  is  too  clear  to  admit  of  doubt.     ''It  needs 
no   interpretation.     It   is    so   clear  that  interpretation  could  not 
make   it  clearer.     It   would   only   confuse   and    mystify,   instead 
of   making    it    plainer    and   more   perspicuous.     Its    meaning    is 
so  plain   that  there  is  no  room  or  necessity  for  interpretation." 
(Oakland  Paving   Co,    v.    Hilton,   69    Cal.    490.)     If   the  legis- 
lature would  do  just  what  the  constitution,  in  plain  and  unmis- 
takable  language,   requires, — nothing   less, — and   not    attempt  to 
do    anything    more,   then    the    validity   of  the  adoption  of  the 
amendments   could   never  be  questioned.     What  did  the  framers 
of  the   constitution   mean  when  they  declared  that  "it  shall  be 
the  duty  of  the  legislature  to  submit  such  proposed  amendment 
or  amendments  to  the  people  in  such  manner  and  at  such  time 
as    the   legislature    shall   prescribe."     (Const.    Art.     16,    Sec.  1.) 
As  to  the  time,  they  meant  that  the  legislature  should  designate 
the  time  when  the  election  should  be  held, — whether  at  a  special 
or  general  election.     As  to    the   manner,   they   meant   that  the 
legislature   should   prescribe   the    method    as    to    how  the   votes 
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thereon  should  be  cast,  —  whether  upon  separate  ballots,  or 
upon  the  ballots  containing  the  names  of  officers  to  be  voted 
for  at  such  election,  and  prescribing  the  manner  in  which  the 
electors  should  express  their  votes.  The  word  "  manfter,"  as 
used  in  the  constitution,  does  not  necessarily  require  anything 
more,  and  was  not  intended  to  embrace  anything  else.  "  The 
word  'manner'  is  one  of  large  signification;  but  one  thing  is 
dear, — it  cannot  exceed  the  subject  it  qualifies  or  belongs  to. 
The  incident  cannot  be  extended  beyond  its  principal."  (Wells 
V.  Bain,  75  Pa.  St.  54.)  The  legal  definition  of  the  word  "  sub- 
mit "  is :  "To  propound,  as  an  advocate,  a . proposition  for  the 
approval  oi  the  court."  (Rap.  &  Law.  Diet.)  When  the  framers 
of  the  constitution  said  that  it  should  be  "  the  duty  of  the  legis- 
lature to  submit  such  pro^x>sed  amendment  or  amendments  to 
the  people,  in  such  manner  and  at  such  time  as  the  legislature 
shall  prescribe,"  they  meant  that  the  legislature  should  submit 
the  question  by  propounding  the  proposition  for  the  approval 
or  rejection  of  the  voters,  and  that  the  legislature  should  desig- 
nate the  manner  in  which  the  voter  should  answer  the  proposi- 
tion. "Are  you  in  favor  of  adopting  amendment  No.  8,  abol- 
ishing the  office  of  lieutenant-governor  1  If  you  are,  say,  *  Yes/ 
if  opposed  to  it,  say,  *No.'"  The  legislature  might  declare  that 
the  amendments  should  be  printed  in  full  on  the  ballots,  or 
(what,  in  my  opinion,  would  be  the  best  and  most  intelligent 
manner)  that  a  brief  synopsis  of  the  proposed  amendment 
should  be  printed  thereon,  designating  clearly  just  what  the 
proposed  amendment  is.  To  illustrate:  Amendment  No.  1: 
"To  change  the  time  of  meeting  of  the  legislature  to  the  third 
Monday  in  January^  *  Yas '  or  *  No.*  "  Amendment  No.  8 :  "To 
abolish  the  office  of  lieutenant-governor.  *  Yes  *  or  *  No;' "  or  to 
do  as  they  did,  require  that  the  ballot  should  be,  "Amendment 
No.  1.  'Yes'  or  'No.'"  The  adoption  of  some  specific  mode 
was  essential,  and  is  all  that  was  essential,  in  order  to  comply 
strictly  with  the  provisions  of  the  constitution.  If  this  be 
true,  —  and  it  certainly  cannot  be  successfully  denied,  —  then 
sections  3  and  4  of  the  act  of  March  5,  1887,  subiitantially 
embody  all  that  is  demanded  by  the  constitution;  and  it  was 
unnecessary  to  insert  the  provisions  of  sections  1  and  2,  in 
order  to  comply  with  the  provisions  of  the  constitution.  It  is 
evident  to  my  mind  that  the  framers  of  the  constitution  did  not 
Vol.  XX— 15.  ^  . 
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intend  that  any  publication,  sncb  as  provided  for  in  sections  1 
and  2,  was  essential.  Why  not?  Because  they  did  make 
a  publication  of  the  proposed  amendments  essential  after  they 
had  passed  both  houses  of  the  legislature  at  the  session  when 
they  were  proposed,  and  did  not  require  the  amendments  to  be 
published  after  they  had  been  agreed  to  by  "  the  legislature  next 
chosen." 

Did  the  legislature  intend  that  the  publication  and  distribu- 
tion of  the  proposed  amendments,  as  provided  for  in  sections  1 
and  2  of  the  act  of  1887,  should  be  considered  as  an  essential 
part  of  the  manner  of  submitting  the  amendments)  The 
cumbrous  machinery  necessary  to  be  used  in  order  to  carry  out 
the  provisions  of  these  sections  convinces  me  that  the  legisla- 
ture did  not  intend  that  they  should  be  strictly  complied  with 
in  order  to  render  valid  the  act  of  submitting  the  amendments 
to  the  people.  To  be  consistent,  it  must  be  held  that,  if  any  of 
the  provisions  of  these  sections  are  absolutely  necessary  to  be 
complied  with  in  order  to  render  the  election  valid,  all  are. 
If,  therefore,  any  failure,  either  upon  the  part  of  the  board  of 
examiners  to  order  the  amendments  to  be  published,  or  of  the 
publisher  publishing  the  same  to  send  the  required  copies  to 
the  several  county  clerks,  or  of  the  clerks  to  mail  a  copy  of  the 
same  to  every  voter  who  had  his  name  registered  in  1886,  then 
such  failure  or  failures  would  invalidate  the  law.  Now,  enter- 
taining these  views,  let  us  look  for  a  moment  at  the  language 
of  the  act,  in  order  (if  we  can)  to  arrive  at  the  real  intent  of 
the  legislature  in  passing,  it.  The  second  section  requires  the 
publisher  to  print  and  mail  to  the  several  county  clerks  over 
12,000  extra  copies  of  the  newspaper  containing  the  proposed 
amendments,  ''without  expense  to  the  state."  Why  was 
this  last  clause  inserted?  The  intention  of  the  legisla- 
ture was  to  have  the  publication  made,  as  designated  in 
section  1,  provided  the  newspaper  publisher  would  agree  to 
do  the  extra  work  without  any  extra  pay.  It  must  be 
conceded  that  there  was  no  direct  legal  method  by  which 
the  courts  could  have  enforced  the  duty  imposed  upon 
the  publisher.  True,  the  pay  for  publishing  the  same  might 
have  been  withheld  by  the  state,  provided  a  contract  had 
been  made  to  that  effect;  but  the  act  does  not  in  express 
terms  declare  that  any  such  contract  should  be  made.  All  that 
the  board   of    examiners   were    required    to   do   was    to    "order 
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such  proposed  amendments''  to  be  "  published."  This  duty 
upon  the  ]iart  of  the  board  would  have  been  performed  by 
ordering  the  amendments  in  some  designated  ''daily  newspaper 
of  general  circulation."  Now,  to  enforce  the  views  I  have 
•expressed,  suppose  the  newspaper  publisher  had  refused  or  failed 
to  furnish  the  extra  copies.  What  then  1  Would  this  failure  have 
invalidated  the  law  ?  I  think  not.  To  otherwise  construe  this  act 
convicts  the  legislature  of  an  inconsistency,  at  least, — of  making 
the  validity  of  the  election  depend  upon  acts  that  might  not  be 
done,  and,  if  not  done  voluntarily,  could  not  be  enfoi-ced.  The 
provisions  in  sections  1  and  2  of  the  act  of  1887  were,  in  my 
opinion,  only  inserted  for  the  purpo.se  of  disseminating  a  more 
extended  knowledge  of  the  contents  of  the  proposed  amend- 
ments. They  may  have  been  inserted  in  obedience  to  a  demand 
for  more  information  than  it  was  claimed  could  be  given  by 
simply  complying  with  the  required  provisions  of  the  constitu- 
tion. Conceding  that  these  provisions  ought,  as  a  matter  of 
public  convenience  and  the  better  infoimation  of  the  people,  to 
have  been  complied  with,  or,  at  least  that  an  honest  effort  to 
oomply  therewith  should  certainly  have  been  made,  yet  I  do 
not  think  the  omission  was  such  as  to  invalidate  the  adoption  of 
the  amendments.  The  act  of  March  5,  1887,  independent  of 
the  conditions  prescribed  in  sections  1  and  2,  prescribed  the 
time  and  manner  of  the  submission  of  the  pi-oposed  amend- 
ments to  the  people.  A  large  majority  of  the  qualified  electors 
of  this  state,  at  the  time  and  in  the  manner  prescribed  by  the 
law,  voted  upon  the  question  of  the  adoption  or  rejection  of  the 
proposed  amendments.  The  official  canvass  of  the  votes  cast 
shows  that  one  proposed  amendment  was  defeated;  that  others 
were  carried  by  a  very  small  majority,  and  others  adopted  by  an 
almost  unanimous  vote.  It  must,  therefore,  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  the  electors 
acted  intelligently,  and  had  knowledge  of  what  they  were  doing, 
and  how  they  were  voting.  In  view  of  all  these  facts,  if  the 
requirements  of  the  constitution  in  all  other  particulars  have 
been  complied  with,  it  seems  to  me  that  this  court  ought  not  to 
declare  the  adoption  of  the  amendments  void  because  the  pro- 
posed amendments  were  not  published  as  required  by  section  1. 

I  wish  it  to  be  distinctly  understood  that  I  adhere  to  the 
-views  expressed  by  this  court  in  State  ex  rel.  Stevenson  v.  Tujly, 
19  Kev.  391,  3  Am.  St.  Bep.  395.     The  power  to  amend  the  consti- 
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tutioa  resides  la  the  people,  and  they  have  the  power  to  change  its 
provisions  whenever  in  their  judgment  it  is  deemed  best  so  to  do;  but 
their  will,  in  this  respect,  can  only  be  expressed  in  the  modes  pre- 
scribed by  the  constitution,  and  by  the  necessary  and  essential 
acts  of  the  legislature  relating  thereto.  What  I  claim  is  that 
when  every  requirement  demanded  by  the  constitution  has  been 
observed,  and  the  time  and  manner  of  submitting  the  amend- 
ments to  the  electors,  as  specified  in  section  3  of  the  act  of  1887, 
has  been  complied  with,  then  it  becomes  the  duty  of  the  court 
to  sustain  the  will  of  the  people,  regardless  of  the  question 
whether  or  not  all  the  foi-ms  and  methods  inserted  in  the  law, 
for  the  convenience  or  information  of  the  people,  which  do  not 
partake  of  the  estence  or  substance  of  the  iaw  required  by  the 
constitution,  have  in  any  or  all  respects  been  complied  with. 
Judge  Cooley,  in  discussing  the  question  whether  statutes  are 
mandatory  or  directory,  says:  **  Those  directions  which  are  not 
of  the  essence  of  the  thing  to  be  done,  but  which  are  given  .with 
a  view  merely  to  the  proper,  orderly,  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  be 
regarded  as  mandatory;"  especially  **  if  that  which  is  done  accom- 
plishes the  substantial  purpose  of  the  statute."  (Cooley  Const. 
Lim.  78,  and  the  numerous  authorities  there  cited).  Many  illus- 
trations of  this  principle  are  to  be  found  in  the  decisions  of  the 
several  states  relative  to  the  validity  of  tax  sales,  where  it  is 
held  that  every  provision  of  the  statute  that  is  intended  for  the 
security,  benefit,  or  protection  of  the  citizen  are  conditions  pre- 
cedent, and  must  be  observed.  ''But  many  regulations  are 
made  by  statutes,  designed  for  the  information  of  assessors  and 
officers,  and  intended  to  promote  method,  system,  and  uniform- 
ity, in  the  modes  of  proceeding,  a  compliance  or  non-compliance 
with  which  does  in  no  respect  affect  the  rights  of  tax-paying 
citizens.  These  may  be  considered  directory.  Officers  may  be 
liable  to  legal  animadversion,  perhaps  to  punishment,  for  not 
observing  them,  but  yet  their  observance  is  not  a  condition  pre- 
cedent to  the  validity  of  the  tax."  (Id.  77,  and  authorities  there 
cited.)  The  same  general  principle  is  found  in  all  of  the  decided 
case^^,  where  the  question  is  discussed,  construing  the  various 
provisions  of  the  election  laws.  All  the  provisions  necessary  to 
preserve  the  elective  franchise,  and  protect  the  candidates  for 
office,    should    be    strictly     pursued;   but    whenever  a    nou-com- 
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pliance  with  the  provisions  of  the  statute,  either  upon  the  part 
of  registry  agents,  or  of  the  officers  of  the  election,  are  not 
essential  for  these  purposes,  and  the  election  is  fairly  and  hon- 
estly conducted,  the  electors  should  not,  on  account  of  such 
non-compliance  on  the  part  of  the  officera,  be  deprived  of  their 
votes.  (Stinson  v.  Sweeney,  17  Nev.  309.)  Courts,  in  determin- 
ing these  questions,  always  stand  upon  high  ground,  in  order 
to  secure  and  reach  the  ends  of  justice,  to  preserve  the  purity  of 
elections,  and  the  rights  of  the  qualified  electors  to  cast  their 
ballots  and  have  them  counted.  Technicalities  are  brushed 
aside.  Forms  not  affecting  the  substance,  although  required  in 
direct  terms  by  the  provisions  of  the  election  law,  are  dispensed 
with  or  not  adhered  to.  The  vital  questions  only  are  considered 
of  controlling  effect.  When  the  elector  is  legally  qualified  and 
entitled  to  vote,  and  does  '  vote  at  the  time  and  place  and  in 
the  manner  designated  by  the  statute,  he  ought  not  to  be 
deprived  of  his  vote  simply  because  the  officers  at  such  election, 
by  mistake,  ignorance,  inadvertence,  or  intentional  design, 
failed  to  do  their  duty.  It  seems  to  me  that  this  principle  ought 
to  be  applied  to  the  act  under  consideration;  that  a  broad  and 
liberal,  instead  of  a  strict,  construction  should  prevail;  that  the 
right  of  the  electors  who  voted,  as  I  have  before  stated,  intelli- 
gently and  knowingly,  upon  the  questions  submitted  to  them, 
to  have  their  votes  considered,  should  be  upheld  and  main- 
tained. 

There  is  another  question  that  suggests  itself  to  my  mind  as 
proper  to  be  considered,  upon  the  theory  that  I  am  in  error 
and  the  court  right,  in  the  views  we  have  discussed.  The 
strongest  reason  that  can  be  advanced  in  favor  of  the  construc- 
tion given  to  the  statute  by  the  court,  is  that  if  the  publication 
and  distribution  of  the  amendments  had  been  made,  as  pix>- 
vided  in  the  statute,  a  *;reater  number  of  people  would  have 
been  advised  as  to  what  the  amendments  were.  If,  then,  this 
statute,  in  its  entirety,  was  essential  for  the  convenience  and 
information  of  the  people,  still  it  must  be  admitted  that  this 
was  not  the  only  means  by  which  the  necessary  information 
could  be  obtained.  The  proposed  amendments  were  published 
at  length  prior  to  the  general  election,  in  1886,  in  compliance 
with  the  requirements  of  the  constitution,  in  a  newspaper  of 
general  circulation.  They  were  again  published  in  full  in  the 
statutes  of  1887,  (165-170.)     The  boards  of  county  commissioners 
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ia  the  seveml  counties  issued  a  proclamation,  and  caused  the 
same  to  be  published  for  a  period  of  more  than  twenty  days 
prior  to  the  general  election  in  1888,  informing  the  people  that 
these  amendments  mpst  be  voted  upon.  As  a  matter  of  fact, 
which  I  have  taken  the  pains  to  verify,  though  not  legally  pre- 
sented in  this  proceeding  or  discussed  by  counsel,  the  procla- 
mations of  the  county  commissioners  in  Storey,  Washoe, 
Elko,  Humboldt,  Douglas  and  Nye  counties  contained  a 
brief  synopsis  of  the  change  proposed  by  the  several 
amendments,  or  a  brief  reference  to  the  subject  of  said 
amendments.  Surely  the  electors  had  the  right  to  read 
these  publications,  or  any  of  them,  in  oi'der  to  obtain  the 
necessary  information  to  enable  them  to  vote  intelligently 
upon  the  pro[)Ositions  submitted  to  them.  The  statutes  con- 
taining the  amendments  are  distributed  in  every  county  and 
can  be  found  in  the  possession  of  the  county  ofScers,. 
or  in  the  offices  of  the  justices  of  the  peace,  and  are 
accessible  to  every  citizen  wishing  to  examine  the  same. 
It  is  fair  to  presume  that  the  local  county  papers,  in 
which  the  proclamation  before  referred  to  was  published,, 
have,  at  least,  an  equal  circulation  in  the  home  county 
with  any  other  paper  that  is  published  in  another  coun- 
ty. The  votes  cast  in  the  counties  named,  as  well  as  in  several 
of  the  other  counties,  as  appears  by  the  official  returns,  show 
clearly  that  the  electors  who  voted  had  knowledge  of  the  ques- 
tions submitted  to  them,  and  understood  the  manner  of  vot- 
ing thereon.  If  the  proposed  amendments  had  been  published 
and  distributed  as  required  by  the  act  of  1887,  still  it  is  safe  to> 
say  that  a  large  majority  of  the  electors  would  have  been  com- 
pelled to  seek  other  information  before  they  could  have  intelli- 
gently voted  upon  some  of  the  amendments.  For  instance,  take 
amendment  No.  8,  as  that  is  the  amendment  presented  to  us  in 
this  proceeding.  If  it  had  been  published  as  required  by  law,  it 
would  have  read  as  follows:  "Amendment  No.  8.  Resolved 
by  the  senate,  the  assembly  concurring,  that  the  constitution  of 
the  state  of  Nevada  be  amended  as  follows:  Amend  section 
17  of  article  V  of  the  constitution  of  the  State  of  Nevada 
by  entirely  repealing  and  striking  out  the  same."  Now,  in 
all  candor  and  fairness,  is  it  not  true  that  the  elector  receiv- 
ing a  copy  of  the  newspaper  containing  this  amendment 
would  have  had   to  look   elsewhere  in  order  to  know  what  thia 
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amendment  was?  He  would  have  been  compelled,  even  if 
the  act  in  question  had  been  in  all  respects  fully  complied 
with,  to  look  at  the  constitution  itself,  or  to  inquire  of  his 
neighbor  or  strangers  who  had  examined  the  constitution,  in 
order  to  find  out  what  this  amendment  was.  If,  without  such 
publication,  the  elector  looked  at  the  proclamation  of  the  board 
of  county  commissioners,  he  would,  at  a  glance,  have  known 
exactly  what  the  amendment  was.  ''No.  8.  Abolishing  the 
office  of  lieutenant  governor.  *Yes  or  No.*  "  If  the  object  in- 
tended by  the  legislature  in  requiring  the  publication  and  dis- 
tribution of  the  amendments,  in  order  to  impart  information  to 
the  people,  was  accomplished  by  any  other  means,  ought  the 
electors  of  this  state  to  be  deprived  of  their  votes  simply  because 
this  particular  means  of  knowledge  was  not  placed  before  them 
in  the  way  set  forth  in  the  statute?  I  answer  unhesitatingly, 
"  No."  The  election  law  of  this  state  requires  the  clerks  of  the 
several  counties  to  transmit  the  returns  of  the  election,  as  can- 
vassed and  declared  by  the  county  commissioners,  to  the  secre- 
tary of  state,  when  not  "otherwise  directed  by  the  board  of 
county  commissioners,"  by  mail,  and  makes  it  a  misdemeanor 
on  the  part  of  the  clerk,  if  they  are  otherwise  sent,  to  be  pun- 
ished by  a  fine  ''not  less  than  one  hundred  dollars,  or  more 
than  five  hundred  dollars,  and  impiisonment  in  the  county  jail 
for  not  less  than  one  month,  or  more  than  six  months,  or  both 
such  fine  and  imprisonment,  in  the  discretion  of  the.  court,  and 
shall  be  removed  from  office.*'  (Gen.  Stat.  1558.)  Now,  sup- 
pose a  clerk  should  violate  this  law,  and  send  the  returns  by 
express,  or  any  other  unauthorized  way,  and  they  arrive  safely 
at  the  office  of  the  secretary  of  state,  within  the  proper 
time,  duly  sealed  and  correctly  endorsed,  and  there  is  no 
pretense  that  they  were  in  any  manner  tampered  with; 
should  not  the  returns  be  canvassed  and  counted  in  order 
to  protect  the  rights  of  the  electors  who  were  not,  in  any 
way,  responsible  for  the  wrongful  and  illegal  act  of  the  clerk  1 
It  has  been  decided  in  this  court,  in  a  case  where  the  provisions 
of  a  statute  were  deemed  essential  to  impart  notice,  and  had 
not  been  complied  with,  that,  notwithstanding  the  ruling  of  the 
lower  court  was  erroneous,  yet,  it  appearing  that  the  object  of 
the  notice  had  been  fully  accomplished  by  other  means,  the 
error  was  not  such  as  to  warrant  a  reversal  of  the  case. 
(Lake  V.    Lake,    16   Nev.   366.)     It    is    this   general,  legal    and 
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familiar  prinsiple  that  I  here  wish  to  invoke.  Its  application 
would  not  violate  any  established  principle  of  law  or  equity. 
It  would  not  be  injurious  to  the  people  whose  rights  are  ma- 
terially affected,  abridged,  and  lost  by  not  considering  it.  If 
it  had  been  applied,  then,  to  my  mind,  there  ought  not  to  have 
been  a  general  wreck,  crushing  all  the  amendments  at  one  fell 
blow.  Other  questions  would  have  to  be  considered.  Although 
some  of  the  amendments  would  have  fallen  by  the  wayside, 
because  the  assembly  failed  to  enter  them  in  their  journal,  us 
they  were  correctly  entered  in  the  senate,  journal,  still  the 
chances  are  that  amendment  No.  1,  changing  the  time  of  meet- 
ing of  the  legislature  to  the  thirrl  Monday  in  January;  No,  3, 
concerning  special  laws  that  might  be  passed  by  the  legislature; 
No.  23,  authorizing  the  investment  of  school  funds  in  the  bonds 
of  other  states;  No.  24,  to  provide  a  special  school  tax,  not  to 
exceed  two  mills  on  the  dollar  of  all  taxable  property;  and, 
perhaps,  some  others  that  also  received  a  majority  of  all  the 
votes  cast  in  this  state — would  have  run  the  gauntlet  of  all 
other  objections  and  technicalities.  For  the  reasons  stated,  I 
am  compelled  to  dissent  from  the  views  expressed  by  the  court 
I  concur  in  the  judgment  that  the  defendant  in  this  proceeding 
is  entitled  to  his  costs,  upon  the  ground  that  amendment  No. 
8,  which  is  entered  on  the  assembly  journal  of  1885,  as  follows: 
"Senate  concurrent  resolution  No.  40,  relative  to  the  amend- 
ment of  the  constitution  of  the  state  of  Nevada.  Amendment 
Na  8  shall  be  repealed  and  entirely  stricken  out,"  (page  232,) 
— is  uncertain  and  unintelligible,  and  is  not  such  an  entry  as 
is  required  by  the  constitution. 


[No.  1281  ] 

MARY    J.    POWELL,    Respondent,    v.    D.    C.    CAMPBELL, 

Appellant. 

DrvoRCB  —  Property  Set  Apart  for  Support  of  Wife  —  Statutes  Cok- 
STRUSD  (Gen.  Stat.  496. )  —  When  a  divarca  is  granted  at  the  instance 
of  the  wife  agaiast  her  husband,  on  the  ground  of  extreme  cruelty,  the 
court  is  authorized  under  the  statutes  of  this  state  (Gen.  Stat.  i96)  to 
set  apart  such  portion  of  the  husband's  separate  property  for  the  support 
of  the  wife  and  children  as  shall  be  deemed  just,  and  the  court,  in  a 
proper  case,  has  the  power  under  the  statute  to  invest  the  wife  with  the 
husband's  title  to  the  property  as  one  of  the  means  of  securing  such  sap- 
port.     ( IVuest  v.  Wuest,  17  Nev.  221,  affirmed.) 
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Aliment  for  Appellant. 

loKM — Plsadixos — Lis  Pkndens— Knowlkdob  of  Pdbchassr.— Inan  action 
for  divorce,  where  the  wife  alleges  her  necessities  and  her  hnsband's  abil- 
ities, and  prays  that  specific  real  property  be  set  apart  for  her  support: 
Heldf  that  the  rule  of  lis  pendens  applies  against  a  purchaser,  pendetUelUe, 
with  actual  knowledge  of  all  the  facts. 

Ii>BM— Equity— Deed  Set  Aside.— In  an  action  in  equity  the  court  will  at 
the  instance  of  the  wife  set  aside  the  deed  of  such  a  purchaser  and  require 
the  legal  title  to  the  property  to  be  conveyed  to  her. 

Ii>BM — EviDENCB— Statements  of  Wife— Consideration. — In  such  a  suit  it 
is  not  error  to  exclude  evidence  that  the  wife,  pending  the  divorce  pro- 
ceedings, told  her  husband  that  he  might  sell  the  ranch  in  question,  if 
he  wished  to;  that  it  was  always  'a  millstone  about  their  necks,— 
it  not  being  contended  that  the  purchaser  had  knowledge  of  the 
remark,  upon  which  he  relied,  as  her  consent,  not  founded  on 
any  consideration,  would  not  amount  to  a  release  of  her  right  to 
support 

Ldkm — Necessary  Parties. — To  such  a  suit  the  former  husband,  who  was 
duly  served'  with  process  in  the  divorce  action,  and  all  hia  inter- 
est in  the  land  divested  by  the  decree  therein,  is  not  a  necessary 
party. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Wasboe 
County. 

B,  E,  Bigelow,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  H,  Lindsay  and  R.  M.  Clarke,  for  Appellant. 

I.  The  judgment  in  Powell  v.  Powdl  is  invalid  because  the  court 
panted  relief  in  excess  of  what  the  pleadings  warranted.  (Gen. 
Stat.  495,  496,  3172,  3174.)  . 

II.  The  pendency  of  the  divorce  suit  did  not  of  its  own 
force  deprive  Richard  Powell  of  the  power  to  dispose  of  his 
property. 

The  divorce  proceedings  are  special,  and  the  power  of  the 
court  over  the  property  of  the  parties  must  be  derived  from  the 
statute. 

The  statute  must  be  construed  strictly.  The  remedy  it  provides 
is  not  cumulative,  but  exclusive.  When  a  statute  creates  a  right 
and  provides  a  remedy  for  its  enforcement,  the  remedy  is  exclusive. 
(^fei8ter  v.  Moi/re,  96  U.  S.  79;  2  Kent's  Com.  104;  Gen.  Stat. 
492-494.) 

III.  The  decree  in  Powell  v.  Powell  did  not  operate  to  clothe 
respondent  with  title.  (Pom.  Eq.  Jur.,  Sees.  134,  135,  170,428, 
1317,  1318.) 
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Respondent,  having  failed  to  avail  herself  of  the  proviBions  of  the 
statute  and  of  the  law  in  the  divorce  case,  cannot  now  be  heard  to 
complain  in  another  and  a  separate  action.  (Stewart  M.  &  D.,  Sec. 
326;  Jfarris  v.  Harris,  36  Barb.  88;  Clemens  v.  Cletnens,  37  N.  Y. 
529;     Smith's  L.  *C.  787.) 

IV.  The  court  erred  and  exceeded  its  jurisdiction  in  decreeing 
to  Mrs.  Powell  the  title  to  her  husband's  separate  property  uncon- 
ditionally. (Gen.  Stat.  496,499-533,  3174;  Darrenberger  v.  Havpt, 
10  Nev.  43;  Lake  v.  Bender,  18  Nev.  402.) 

V.  But  if  the  judgment  in  Powell  v.  Powell  is  valid  and  binding 
in  so  far  as  it  attempts  to  vest  title  in  respondent,  then  such  title  is 
complete  by  the  terms  of  the  decree,  and  respondent  has  a  com- 
plete and  ample  remedy  at  law,  and  this  equitable  action  cannot 
be  maintained.  (Sherman  v.  Clark,  4  Nev.  138;  Conley  v.  Chedic, 
6  Nev.  222;  Crosier  v.  McLaugldin,  1  Nev.  348;  Champion  r. 
Sessions,  1  Nev.  478;  Sampson  v.  Ohleyer,  22  Cal.  206;  Sharp  v. 
Lwmley,  34  Cal.  611;  Howard  v.  Kennedy,  4  Ala.  592;  39  Am.  Dec 
•307.) 

y  I.  Richard  Powell  was  a  necessary  pai-ty  to  this  action.  (Gen. 
Stat.  3039;  Ousterhoudt  v.  Board  of  Sup.,  98  N.  Y.  239;  StUetnbre 
V.  Putnam,  30  Cal.  490;  Gates  v.  Lane,  44  Cal.  395;  O'Connor  v. 
Irvine,  74  Cal.  435.) 

VII.  The  question  is  not  one  of  estoppel  of  respondent,  but 
authority  in  Riduird  Powell  to  sell.  If  the  divorce  proceeding  bua- 
pended  this  authority  respondent's  consent  revived  it.  (Kottman  v. 
Peyton,  1  Speers  Eq.  Rep.  46;  Terry  v.  Hopkins^  1  Hill  Eq.  Rep. 
1;  Cheshire  v.  Payne,  16  B.  Mon.  618.)  The  act  defining  the  rights 
of  husband  and  wife,  approved  March  10,  1873,  (Cren.  Stat. 
510),  is  subsequent  to  the  divorce  act,  and  dealing  with  iden- 
tical subject  matter  supersedes  and  repeals  it  by  implication. 
(Thorpe  v.  Schooling,  7  Nev.  15;  State  ex  rel.  Flack  v.  Rogers^ 
10  Nev.  319;  United  States  v.  Cheesem^n,  3  Saw.  424;  United 
States  V.  Barr,  4  Saw.  254;  Gen.  Stat.  516,  524,  533.) 

Wm.  Webster,  and  S.  D.  King,  for  Respondent. 

I.  Campbell  is  bound  by  the  judgment  and  decree  in 
Powell  \.  PoweM.  (Barber  v.  Barber,  21  How.  582;  Cheever  ▼. 
Wilson,  9  Wall.  108;  Tilton  v.  Cojleld,  93  U.  5^.  163.)  The  court 
rendering  the  judgment  was  a  court  of  general  jurisdiction. 
(Const.  Art.  VI.,  Sec.  6;    mide    v.    WiUe,    2  Nev.    306;    Wuesi  v. 
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Wtiesty  17  Nev.  217;  Darrenherger  v.  Haupt,  10  Nev.  43;  Haroey 
V.  TyleTy  2  Wall.  328.)  The  jurisdiction  of  the  person  in 
Powell  V.  Powell  appears  upon  the  face  of  the  record.  (Freem*  * 
Judg.  124,  125;  Bank  U.  S,  v.  Dandridge,  12  Wheat.  69;  Afc. 
Nitt  V.  Turner,  16  Wall.  352;  Rich  v.  Lambert,  12  How.  353;  1 
Green.  Ev.,  Sec.  19.)  Any  claim  that  Jane  Powell  thereby 
vested  Richard  Powell  with  a  power  to  convey  seems  equally 
fallacious.  (Gen.  Stat.  2624,  2643;  Hepburn  v.  Dubois,  12 
Pet.  345.) 

II.  The  objections  to  the  questions  asked  Mrs.  Powell  were 
well  taken.  Jane  and  Richard  Powell  were  husband  and  wife 
at  the  time,  and  the  declarations,  if  made,  were  communications 
between  husband  and  wife.  (Gen.  Stats.  3403;  Terry  v.  Belcher, 
I  Bail.  (S.  C.)  568;  GommonweaUh  v.  Hayes,  145  Mass.  289; 
Bowman  v.  Patrick,  32  Fed.  Rep.  368;  Brock  v.  Brock,  116 
Penn.  St.  109;  Dext&r  v.  Booth,  2  Allen,  559;  Jacobs  v.  Healer, 
113  Mass.  157;  Drew  v.  TarbeU,  117  Mass.  90;  Broum  v.  Wood,  121 
Mass.  137.) 

III.  Richard  Powell  is  not  affected  by  the  decree,  and  he  is 
not  a  necessary  party  to  the  action.  {Cole  S,  M,  Co,  v.  Va,  d&  G,  H, 
W.  Co.  1  Saw.  470;  Kerr  v.  Watts,  6  Wheat.  650;  Hickox  v.  EUiott, 
10  Saw.  415.) 

By  the  Court,  Leonard,  C.  J.: 

On  the day  of  March,  1886,  respondent  commenced  an 

action  in  the  district  court  of  Washoe  county,  to  obtain  a  decree 
of  divorce  a  vinculo  against  her  husband,  Richard  Powell,  on  the 
ground  of  extreme  cruelty.  In  her  complaint  she  fully  and  specifi- 
cally described  certain  lands  whereon  was  the  residence  of  Powell 
and  wife,  and  certain  personal  property,  all  the  separate  prop- 
erty of  the  said  Powell,  of  the  value  of  about  three  thousand 
dollars;  which  she  alleged  might,  by  order  of  the  court,  be 
applied  to  her  support  and  maintenance,  and  in  aid  of  the  prose- 
cution of  her  action  against  the  defendant.  She  also  alleged 
that  said  property  was  all  the  property  owned  by  the  defendants 
that  she  was  without  means  to  prosecute  her  action,  that  she 
was  impecunious,  and  in  delicate  health;  that  her  health  bad 
suffered  because  of  the  defendant's  cruelty  towards  her;  that 
she  was  dependent  upon  her  friends  and  relatives  for  support 
and   subsistence.     She   prayed   for   a  decree   of  divorce,  and  that 
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all  the  real  and  personal  property  of  the  defendant  be  set  apart 
to  her  for  her  support  and  maintenance,  except  such  as  might 
be  appropriated  for  her  maintenance  and  in  aid  of  her  action 
against  the  defendant,  pending  litigation;  that  the  title  to  the 
real  property  of  defendant  be  decreed  to  her;  and  for  such  other 
relief  as  she  might  be  entitled  to  receive. 

Personal  service  of  summons,  attached  to  a  certified  copy  of 
the  complaint,  was  made  upon  the  defendant  Powell,  in  Washoe 
county,  March  3,  1886.  Defendant  appeared  for  the  purpose  , 
of  contesting  plaintiff's  application  for  an  allowance  for  suit  I 
money  and  support  pending  the  litigation,  but  he  failed  to 
answer  the  complaint,  or  to  appear  in  the  action,  except  as  before 
stated. 

On  the  thirtieth  day  of  March,  1886,  the  cause  came  on  for  trial-  | 

Plaintiff  introduced  her  evidence,  and,  it  appearing  that  defend.  j 

ant's  default  had    been   entered,  the   court  entered  a   decree  dift.  I 

solving  the  marriage  of  plaintiff  and  defendant,  "and  that  the 
plaintiff  do  have  for  her  support,  from  and  out  of  the  separate 
proi)erty  of  the  defendant,  two  horses  and  their  harness  and 
one  wagon,  *  *  *  described  in  the  complaint  and  findings 
of  fact  filed  in  said  action;  *  *  *  that  plaintiff  have  title  to 
said  property,  and  all  of  it,  against  the  defendant,  and  that  she 
have  possession  thereof;  that  plaintiff  do  have  against  the  defend' 
ant,  and  from  and  out  of  his  separate  property,  the  following 
described  real  property,  and  real  property  interests  and  appurte- 
nances, to  wit:  (Then  following  a  definite  description,  as  stated 
in  the  complaint.)  It  is  ordered,  adjudged  and  decreed  by  the 
court,  that  the  title  to  said  land  and  water,  and  the  use  of  said 
water,  together  with  the  improvements  and  appurtenances  with 
said  lands  and  water,  and  the  use  of  said  water,  be,  and  the 
same  is,  taken  from  and  out  of  the  defendant,  and  placed  in 
and  confirmed  to  the  plaintiff,  and  to  her  heirs  and  assigns,  and 
that  she  have  possession  thereof  as  against  the  defendant/* 
March  25,  1886,  pending  the  divorce  suit,  defendant  in  this 
action  took  a  deed  of  conveyance  to  himself  from  Richard  Powell 
of  all  the  real  property  and  property  rights  described  in  the 
complaint  and  decree  in  the  divorce  case,  and  a  transfer  and 
assignment  of  all  the  personal  property  described  therein;  and 
at  the  commencement  of  this  action  this  defendant  still  held  the 
title  and  possession  of  said  real  proi)erty.  The  decree  in  the  divorce 
case  remains  unreversed  and  unmodified. 
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Prior  to  and  at  the  time  he  received  said  conveyance,  and 
before  making  any  payment  on  account  of  said  purchase, 
defendant  had  actual  personal  knowledge  of  the  pendency  of 
the  divorce  suit  of  Powell  v.  PoweUy  and  that  the  title  and  dispo- 
sition of  all  of  said  property,  real  and  personal,  was  involved  in 
said  action,  and  that  the  plaintiff  therein  claimed  and  demanded 
relief  therein  in  respect  of  all  of  said  property.  The  value  of 
the  property  sold  by  Powell  to  defendant  was  at  least  three 
thousand  dollars,  while  the  price  paid  was  but  one  thousand  four 
hundred  dollars. 

This  action  was  commenced  June  26,  1886,  to  annul  the 
deed  from  Powell  to  defendant,  and  to  compel  the  latter  to 
convey  to  plaintiff,  by  good  and  sufficient  deed,  the  real  prop- 
erty described  in  Powell's  deed  to  him.  Defendant,  Campbell, 
appeared  and  answered.  In  her  complaint  plaintiff  charges 
that  Powell  gave,  and  Campbell  received,  the  deed  above 
mentioned,  with  intent  to  cheat  and  defraud  plaintiff,  and  to 
defeat  the  operation  of  any  judgment  that  might  be  i^ecovered 
in  the  said  divorce  suit,  but  the  findings  do  not  cover  this 
issue.  The  court  proceeded  upon  the  theory  that  defendant 
was  a  purchaser  pendente  litSy  with  actual  knowledge  of  the  then 
pending  suit  for  divorce,  the  property  to  be  affected  thereby, 
and  the  relief  demanded;  that  in  this  action  he  was  as  conclu- 
sively bound  by  the  deci-ee  in  that  case  as  he  would  have  been 
if  he  had  been  made  a  party  defendant;  and  that  plaintiff 
could  maintain  this  action  to  acquire  from  him  the  legal  title  to 
property  to  which  she  had  acquired  the  equitable  title  in  the 
divorce  suit.  A  decree  was  entered  accordingly.  From  that 
decree,  and  an  oi*der  overruling  defendant's  motion  for  a  new 
trial,  this  appeal  is  taken. 

At  the  trial  plaintiff  offered,  and  the  court  admitted,  in  evi- 
dence the  judgment  roll  in  the  case  of  Powell  v.  Poioell,  against 
defendant's  objections,  based  upon  several  grounds  stated,  the 
first  and  most  important  of  which  was  as  follows:  ^'That  said 
judgment  roll;  decree,  and  each  and  all  of  said  papers,  are 
irrelevant,  immaterial,  and  incompetent  as  evidence  for  any 
purjKise  in  this  case,  for  the  reason  that  the  said  decree  is  a 
nullity,  in  so  far  as  it  attempts  to  divest  the  title  of  the  property 
mentioned  in  said  decree  out  of  Richard  Powell,  and  vest  it  in 
the  plaintiff  in  this  action."  The  fourth  is  as  follows:  "It 
being    admitted   by   the     pleadings    in   this    action    that  all   the 
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property  in  dispute  herein  was,  before  the  commencement  of 
the  action  of  Powell  v.  Powell,  the  separate  property  of  said 
Richard  Powell,  the  court  which  tried  said  action  had  no  power 
to  decree  the  title  to  any  of  it  to  the  plaintiff  in  said  divorce 
case," 

These  grounds  of  objection  may  be  considered  together.  K, 
under  the  stitute,  the  district  court  has  power,  in  any  suit  for 
divorce  ou  the  ground  of  extreme  cruelty  of  the  husband,  to  divest 
him  of  the  title  of  his  separate  property,  and  invest  the  wife 
with  the  same,  so  far  as  that  may  be  done  by  a  deci-ee,  then  the 
objection  made  upon  the  grounds  above  stated  was  not  well 
taken;  because,  if  there  was  power,  then  the  most  that  can  be 
claimed  is  that  it  was  error  to  deci-ee  the  title,  and  the  decree 
cannot  be  assailed  collaterally.  It  is  undoubtedly  true  that,  if 
the  court  had  power  to  decree  the  title,  such  power  must  be 
found  in  the  statute.  (Perkins  v.  Perkins,  16  Mich.  167;  Bcuon 
V.  Bacon,  43  Wis.  202;  Donovan  v.  Donovan,  20  Wis.  586,  Barker 
V.  DayCon,  28  Wis.  379.) 

Does  our  statute,  in  a  proper  case,  confer  such  power  1 

In  Wtiest  V.  Wuest,  upon  the  facts  shown,  the  court  upheld  a 
decree  awarding  certain  real  estate  to  the  wife  absolutely.  (17 
Nev.  221.) 

In  Lake  v.  Bender,  we  did  say,  and  now  reiterate  the  same,  that 
the  object  of  the  statute  was  to  provide  proper  support  for  the 
wife  and  minor  children,  and  that  the  legislative  intent  to  limit 
the  disposition  of  the  husband's  property  to  their  proper  sup- 
port was  manifest.  In  that  case,  where  there  was  a  direct  ap- 
peal, and  where,  consequently  we  could  consider  mere  errors, 
the  court  below  had  decreed  to  Mrs.  Lake  one  hundred  and 
fifty  dollars  per  month  for  her  support,  and  made  the  same  a 
charge  and  lien  upon  certain  real  estate.  She  appealed,  and  it 
was  urged  in  her  behalf  that  Lake's  separate  property  should 
have  been  divided  between  the  spouses,  and  that  in  making  an 
order  for  a  monthly  payment  of  one  hundred  and  fifty  dollars 
the  court  abused  its  discretion.  It  was  to  this  claim  for  a 
division,  under  the  circumstances,  that  we  directed  our  argument, 
and  we  tried  to  show  that,  in  the  case  then  in  hand,  a  decree 
investing  Mrs.  Lake  with  the  title  to  specific  property  was 
not  necessary  for  her  proper  support,  and  consequently  that 
it  should  nut  be  granted.  If,  in  an  action  of  this  character,  the 
statute  permits  the  court  to  decree  to  the   wife   ai^y  portion  of 
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the  husband's  separate  property  absolutely,  it  should  never  be 
done  unless  such  action  is  reasonably  necessary  for  the  accom- 
pHshment  of  the  primary  object  of  the  statute — support  of  the 
wife  and  minor  children;  and  if,  in  any  case,  the  discretion  of 
the  trial  court  should  be  abused,  this  court,  upon  direct  appeal, 
would  not  fail  to  correct  the  error. 

The  statute  provides  that,  "when  the  marriage  shall  be  dis- 
solved by  the  husband  bein^  sentenced  to  imprisonment,  and 
when  a  divorce  shall  be  ordered  for  tlie  cause  of  adultery  com- 
mitted by  the  husband,  the  wife  shall  be  entitled  to  the  same 
proportion  of  his  lands  and  property  as  if  he  were  dead;  but  in 
other  cases  the  court  may  set  apart  such  portion  for  her  support 
and  the  support  of  their  children  as  shall  be  deemed  just  and 
equitable."     (Gen.  Stat,  496.) 

The  court  may  "  set  apart "  so  much  of  the  husband's  sepa- 
rate property,  in  case  of  divorce  for  extreme  cruelty,  as,  under 
the  circumstances,  is  just  and  reasonable  for  the  support  of  the 
wife  and  their  children.  If  more  is  set  apart  than  is  just  and 
reasonable  for  support,  it  is  error;  but,  until  reversed  or  modi- 
fied  on  appeal,  the  decree  in  this  respect  is  not  void.  Does  the 
power  to  set  apart,  include  the  power  to  decree  the  husband's 
title  to  her,  if  in  a  given  case  it  is  necessary  to  do  so  in  order 
.to  provide  proper  support  for  the  wife  and  children?  In  this, 
4»  in  all  other  cases  of  statutory  construction,  we  must  find,  if 
possible,  the  legislative  intent,  and,  in  an  earnest  endeavor  to 
do  so  in  this  case,  the  first  thought  that  comes  to  our  minds  is, 
as  before  stated,  that  the  primary  object  of  the  legislature  was 
to  give  the  wife  and  children  a  support  out  of  his  property; 
and,  if  the  accomplishment  of  this  object  depends  upon  decree- 
ing to  her  the  title,  what  good  reason  can  be  given  for  with- 
holding iti  Is  the  entire  title  any  more  sacred  than  the  abso- 
lute right  of  use  for  life,  if  the  whole  is  required  1 

The  learned  counsel  for  appellant  say:  "The  pretense  that 
clothing  the  wife  with  the  absolute  title  to  the  husband's 
property,  and  imposing  no  restrictions  upon  its  disposal,  is  do- 
ing nothing  more  than  setting  it  apart  for  her  support,  is  too 
nbeurd  for  ai^ument."  Let  us  see.  The  section  of  the  statute 
under  consideration  was  first  passed  by  the  legislature  of  1861, 
.(Stat.  1861,  99,  Sec.  27.)  That  section  was  amended  in  1865, 
{Stat.  1864-65,  99,)  although  the  amended  section,  in  respect 
to  the  part  under  considemtion,   is  substantially  the  same  as  the 
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onginal.       The  divorce  act   of    1861,  was  passed  November   28, 
1861.      The   following    day  the   probate   act    was    passed,  (Stat. 
1861,    186;)   and    yet    in  the   last   named   act^    these  words  are 
used:     "  If  there  is  no  law  in  force  exempting  property  from  exe. 
cution,  the  following  shall  be  set  apart  for  the  use  of  the  widow 
or  minor  child  or  children,  and  shall  not  be  subject   to  adminis- 
tration.    *     *     *     When  property  shall  have  been  set  apart  for 
the  use  of  the  family,  in  accordance  with  the  provisions  of  this 
chapter,  if  the  deceased  shall  have  left  a  widow,  and  no   minor 
child,  such  property  shall   be   the    property   of    the   widow.      If 
he  shall  have   left,  also,  a  minor  child  or  children,. the  one-half 
of  such  property  shall   belong  to  the  widow,  and   the   remainder 
to  the  child,  or  in  equal  shares  to  the  children,  if  there  be  more 
than  one.     If  there  be  no  widow,  the  whole  shall  belong  to  the 
minor  child   or  children."      And    in   the   fourth   section   of   the 
homestead  act  of  1865,  (Gen.  Stat.  542,)  is  this  language:     <<The 
homestead  and   all   other  property   exempt  by  law  from  sale  un- 
der execution  shall,  upon  the  death  of  either  spouse,  be  set  apart 
by  the  court  as  the  sole  property  of  the  surviving  spouse,  for  his  or 
her  benefit,  and  that  of  his  or  her  legitimate  child  or  children.** 
So  we  see  that,  in  the  probate  act  or  homestead  law,  the  words 
*<set  apart"    were    used   in   the   sense    that    property   set   apart 
should    belong  absolutely   to   the   persons    for   whose   benedt  the 
statute  made  provision.     It  is  true  that  in  the  divorce  act  it  is  not 
declared  that  the  property  set  apart  for  the  support  of  the  wife  and 
children  shall  belong  to  the  wife,   and  for  a  good  reason.      The 
legislature  intended  only  to  provide  support  out  of  his  property, 
and  it  was  not  intended  that  the  title  should  be  set  apart  unless 
necessity   required  it.      But  if  such   necessity   exists,   why    may 
not  the  words   ''set    apart"  have  as  broad   meaning  as  they  are 
declared  to  have  in  the  other  statutes  quoted  1 

Again,  if  in  no  case  can  the  court  decree  to  the  wife  any  por- 
tion of  the  husband's  real  estate  in  its  entirety,  then  the  same 
is  true  in  relation  to  his  peraonal  property.  No  greater  power 
is  given  in  one  case  than  in  the  other.  Did  the  same  legislar 
ture  that  gave  to  widows  and  fatherless  children,  absolutely,  a 
liberal  amount  of  property,  including  household  goods,  intend 
in  all  cases  to  prohibit  courts  from  providing  the  same  security  of 
home  and  su{)port  to  the  woman  who  is  compelled  to  seek  the 
law's  protection  against  the  husband's  cruelties  and  indignities. 
The  language  and  spiiit  of   the  divorce    law   do   not   show  such 
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intention,  and  the  same  words  used  in  the  other  statutes  referred 
to  lead  the  mind  to  an  0{)posite  conclusion.  Authorities  upon 
this  question  diifer  greatly,  because  they  are  generally  based  upon 
dissimilar  statutes.  But  an  examination  as  brief  as  possible  of 
8ome  of  them  will,  we  think,  sustain  our  conclusion. 

Counsel  for  appellant  refer  us  to  Maguire  v.  Maguire,  7  Dana, 
187;  Rogers  v.  Vines,  6  Ired.  293;  Darrenberger  v.  Haupt^  10  Nev. 
43;  Lake  v.  Bender,  18  Nev.  402. 

The  last  two  are  not  opjwsed  to  our  construction. 

In  Maguire  v.  Mag^uire,  the  court  decreed  a  divorce  a  vincuh, 
allowed  the  wife  to  marry  again  after  two  yeare,  interdicted  a 
future  marriage  by  the  husband,  and  secured  to  the  wife  all  the 
property  owned  by  her  in  her  own  right  at  the  time  of  her  mar- 
riage. The  case  was  taken  to  the  court  of  appeals  by  writ  of 
error  for  a  revision  of  the  decree.  The  court  said:  "But  the 
decree  itself  is  not  for  alimony,  and,  if  it  had  been  such,  it 
would  be  erroneous;  because  it  does  not  secure  to  the  wife,  as 
wife,  an  annuity  or  other  personal  right  to  maintenance,  but  it 
purports  to  confirm  to  her,  as  a  feme  sole,  the  absolute  title  to 
property,  which  should  never  be  done  in  case  of  mere  alimony." 
The  seventh  section  of  the  statute  of  1809,  under  which  the 
chancellor  proceeded  in  that  cas**,  was  as  follows:  **  The  court 
pronouncing  the  decree  of  divorce  shall  regulate  and  order  the 
division  of  the  estate,  real  and  personal,  in  such  way  as  to  them 
shall  seem  just  and  right,  having  due  regard  to  each  party,  and 
the  children,  if  any;  provided,  however,  that  nothing  herein 
contained  shall  be  construed  to  authorize  the  court  to  compel 
either  of  the  parties  to  divest  himself  or  herself  of  the  title  to 
the  real  estate."  (1  Litt.  &  S.  Dig.  Ky.  1822,  p.  443.)  Under 
such  a  statute,  the  decision  is  not  an  authority  against  our  con- 
clusion under  our  statute.  The  same  may  be  said  of  Qiiisen» 
berry  w.  Quisenberry,  1  Duv.  198;  Lavett  v.  Lovett,  11  Ala.  767; 
FisJdi  V.  Fishli,  2  Litt.  337.) 

But  Berlhelemy  v.  Johnson,  3  B.  Mon.  90,  38  Am.  Dec.  179,  does 
throw  light  upon  our  case.  We  quote  from  the  opinion:  ** Jacques 
O.  Berthelemy  seeks  the  reversal  of  a  judgment  in  bar  of  an  action 
of  ejectment  brought  by  him  against  Cave  Johnson,  the  defend- 
ant in  error.  The  plaintiff  claims  a  legal  right  of  entry  in  the 
land  in  contest,  as  sole  heir  of  his  deceased  father,  to  whom 
the  defendant  had  conveyed  the  title  in  fee,  in  the  year  1797. 
Vol.  XX— 16. 
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The  defendant  relied  on  a  divorce  a  vinculo  of  the  wife  of 
the  decedent,  adjudged  in  virtue  of  an  act  of  assemblj  passed 
in  December,  1803;  a  judicial  sentence  declaring  that  the  fee- 
simple  title  to  said  land  should  vest  absolutely  in  the  divorced 
wife;  and  a  subsequent  sale  and  conveyance  of  it  by  her  to  him. 
*  *  *  The  same  enactment  (1803)  authorized  the  court, 
without  qualification  as  to  mode,  to  secure  to  the  wife  support 
out  of  the  husband's  estate,  and  the  court  adjudged  that  the 
fee-simple  to  the  said  tract  of  land  should  vest  in  her  as 
one  of  the  means  of  securing  that  support.  This  did  not,  in 
our  opinion,  exceed  either  the  legislative  power,  or  the  plenary 
discretion  confided  to  the  court;  and  therefore,  were  it  deemed 
erroneous,  it  would  not  be  void/'  We  have  not  been  able  to 
find  the  act  of  assembly  referred  to,  but,  taking  the  court^s 
statement  of  its  provisions  as  correct,  they  were,  in  substance 
and  effect,  like  ours. 

In  Rogers  v.  Vines,  the  question  was  whether  under  the  stat- 
ute, when  slaves  were  assigned  to  the  wife  for  alimony  out  of 
the  husband's  estate,  she  had  the  absolute  property  in  them. 
The  statute  authorized  the  court  to  allow  her  such  alimony  as 
her  husband's  circumstances  would  permit,  not  exceeding  one- 
third  of  the  annual  income  or  profits  of  his  estate  or  occupation, 
or  to  assign  to  her  separate  use  such  part  of  the  real  and  per- 
sonal estate  of  the  husband  as  the  court  should  think  fit,  not 
exceeding  one- third  part  thereof,  as  the  justice  of  the  case 
might  require,  which  should  continue  until  a  reconciliation 
should  take  place  between  the  parties.  The  court  held  that  the 
provision  that  her  separate  use  should  continue  until  reconcilia- 
tion was  absolutely  inconsistent  with  the  power  of  sale  in  the 
wife;  because  either  the  sale  would  prevent  the  revesting  of  the 
property  in  the  husband  upon  a  reconciliation,  which  would 
defeat  the  policy  of  the  legislature,  and  directly  contradict  the 
act,  or  the  wife  would  have  the  power  of  defeating  her  sale  by 
returning  to  her  husband,  which  the  legislature  could  not  have 
intended.  The  conclusion  of  the  court  was  that  the  separate 
enjoyment  of  specific  things  was  given  as  alimony  in  lieu  of 
money,  and  that  the  wife's  right  was,  by  its  nature  ■  and  the 
terms  of  the  statute,  limited  to  the  perioct  of  separation,  and 
that  it  terminated  by  the  death  of  either. 

In  Galame  v.  Ccdame,  25  N.  J.  Eq.  548,  the  decision  was 
similar  to  that  in   Rogers  v.    Vines,     The   statute   prpxided   that 

Digitized  by  LjOOQIC 


Oct.  1888.]  Powers  v.  Campbell.  243 

Opinion  of  the  Court— Leonard,  C.  J. 

the  court  might  make  such  order  touching  alimony  and  main- 
tenance of  the  wife  and  children  by  the  husband  as  should  be 
£t,  reai>onable,  and  just.  It  then  provided  the  manner  and 
means  of  enforcing  i>ayment.  The  court  held  that  the  modes 
appointed  to  enforce  payment  of  the  alimony,  such  as  requir- 
ing security  from  the  husband,  and  authorizing  the  sequestra- 
tion of  his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate,  were  in  opposition  to  the  idea  that  a  part  of  the  land 
itself  could  be  set  apart  for  the  wife.  And  from  the  entire  statute 
it  was  held  that  the  words  "alimony"  and  "maintenance"  were 
used  in  their  established  technical  sense;  that  is,  money  pay- 
ments of  the  character  of  an  annuity.  The  two  cases  last  referred 
to  are  not  against  our  conclusion.  The  words  "  alimony "  and 
'* maintenance"  are  not  used  in  the  body  of  our  statute,  and  there 
are  no  similar  provisions  indicating  an  intention  shown  in  the 
INorth  Carolina  and  New  Jersey  statutes. 

In  Illinois  the  statute  authorizes  courts  to  make  such  order 
touching  alimony  and  maintenance  of  the  wife,  and  ttie  care, 
•custixly,  and  support  of  the  children,  as  shall  be  fit,  reasonable, 
and  just;  and,  when  the  wife  is  complainant,  to  order  the  hus- 
band to  give  reasonable  security  for  such  alimony  and  mainten- 
ance, or  to  enforce  the  payment  of  such  alimony  and  mainten- 
ance in  any  other  manner  consistent  with  the  practice  of  the 
court.  And  the  court  may  from  time  to  time  make  such  altera- 
tions in  th^  allowance  of  alimony  and  maintenance  as  shall 
appear  i-easonable  and  proper.  (Scates  Stat.,  151,  Sec.  6.)  Yet, 
under  this  statute,  similar  in  most  respects  to  that  of  New  Jer- 
sey, the  supreme  court  has  held  in  many  cases  that  courts  have 
power  to  assign,  as  alimony,  to  the  wife  a  part  of  the  real  estate  of 
the  husband,  but  has  said  at  the  same  time  that  this  should  not  be 
done  except  under  special  circumstances,  rendering  such  action 
necessary  for  the  support  of  the  wife  and  children. 

In  Ohio,  under  a  statute  allowing  alimony  out  of  the  hus- 
band's real  and  personal  property,  "which  may  be  allowed  in 
real  or  personal  property,"  the  supreme  court  held  that,  if 
allowed  in  real  property,  it  was  not  error  to  decree  to  her 
the  absolute  title  in  fee.  {Broadwdl  v.  Broad  well,  21  Ohio  St. 
657.)  Without  a  further  examination  of  authorities,  our  con- 
clusion is  that  if,  in  the  proper  accomplishment  of  the  primary 
object  of  the  statute, — the  support  of  the  wife  and  children,— it 
is   reasonably   necessary   to   invest   the   wife   with   the^husband's 
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titl6  to  property;  if,  in  other  words,  without  an  investiture  of  the 
title,  the  object  of  the  statute  will  be  defeated, — then  the  statute 
permits  such  investiture  in  the  wife,  as  one  of  the  means  of  securing 
her  support. 

In  an  action  for  divorce,  where  the  complaining  wife  alleges 
her  necessities  and  the  defendant's  abilities,  and  asks  that  cer- 
tain particularly  described  real  estate  be  set  apart  and  deci*eed 
to  her  for  her  support,  can  the  rule  of  lis  pendens  be  invoked  by 
the  wife  against  one  who  purchases  pendente  lite,  with  actual 
notice  of  the  divorce  suit  and  other  facts  before  stated)  We 
think  it  can  upon  reason  and  authority.  The  statute  provides 
that,  if  either  party  is  about  to  do  any  act  that  may  defeat  or 
render  less  effectual  any  order  which  the  court  may  ultimately 
make  concerning  property,  an  order  shall  be  made  for  the  pi*es- 
ervation  thereof.  It  is  claimed  that  this  remedy  is  exclusive; 
that,  unless  restrained,  PowelFs  sale  to  defendant  was  valid. 
Our  opinion  is  that  this  preventive  remedy  does  not  affect  the 
ordinary  rule  as  to  purchasei*3  pendente  liie,  if  this  is  a  case 
where  that  rule  can  be  invoked. 

"  In  order  to  bring  the  doctrine  of  lis  pendens  into  effect,  it  is 
indispensable  that  the  litigation  should  be  about  some  specific 
thing,  which  must  necessarily  be  affected  by  the  termination  of 
the  suit  *  *  *  It  is  further  essential  to  the  existence  of 
lis  pendens  that  the  particular  property  involved  in  the  suit 
must  be  so  pointed  out  by  the  proceedings  as  to  waj* n  the  whole 
world  that  they  intermeddle  at  their  peril."  (Freem.  Judg.,  Sees. 
196,  197.)  The  same  author  says:  "Zw  pe7idens  is  notice  of  all 
facts  apparent  on  the  face  of  the  pleadings,  and  of  those  other 
facts  of  which  the  facts  so  stated  necessarily  put  the  purchaser  on 
inquiry.     (Id.,  Sec.  198.) 

In  many  cases  where,  in  divorce  proceedings,  the  application  is 
for  alimony  proper, — that  is,  an  allowance  to  be  paid  at  regular  pe- 
riods for  the  wife's  support, — and  especially  where  there  was  no 
statute  allowing  her  any  specific  part  of  the  husband's  estate,  it  has 
been  held  that  the  rule  of  lis  pendens  does  not  apply  because  such  a 
suit  is  in  personam,  and  does  not  apply  to  any  specific  part  of  the 
persoDal  or  real  estate  of  the  husband.  (Almond  v.  A  Imond,  4  Eand. 
(Va.)  662;  15  Am.  Dec.  781;  Brightman  v.  Brlghtman,  1  R.  I.  112; 
Feiyley  v.  FeigUy,  7  Md.  562;  61  Am.  Dec.  375.)  But  where  the 
statute  permits  the  husband's  estate  to  be  set  apart  to  the  wife 
for  life,   or,  if  necessary,   in   fee,   for  her  support,   and   in   her 
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C3inplaint  she  specifically  describes  property  which  she  asks 
the  court  to  decree  to  her  for  her  support,  there  seems  to  be  no 
well-founded  reason  why  the  rule  of  lis  pendens  should  not 
apply.  True,  it  may  be  said  that  the  decree  of  divorce  is  the 
first  object  of  the  suit,  and  that  support  is  but  an  incident. 
But  it  is  also  true  that  when  divorce  is  sought  and  granted,  and 
support  is  required  from  the  husband,  the  law  permits  the 
court,  and  it  is  the  court's  duty,  to  provide  such  support  as  is 
reasonable  and  just,  under  all  the  circumstances.  In  such  a 
cise,  a  purchaser  pendente  lite,  with  notice  of  the  suit  and  its 
objects,  knows  that  the  property  described  may  be  decreed  to 
the  wife,  and  that  one  of  the  objects  of  the  suit  is  to  obtain  a 
d^ree  awarding  such  property  to  her.  "The  primary  object 
for  which  the  suit  is  brought  is  not  material,  provided  the  court 
has  jurisdiction  of  the  property  for  secondary  purposes;  and 
so  it  would  seem  that  where  a  bill  for  divorce  and  alimony  is 
filed  by  the  wife  against  the  husband,  and  there  is  no  8f)ecial 
allegation  in  it  pointing  out  any  particular  property  which  is 
sought  to  be  charged  with  the  payment  of  the  alimony,  there 
will  be  no  lis  pendens  as  to  either  real  or  personal  property  of 
the  defendant.  Such  a  case  cannot  be  distinguished  from  those 
where  the  action  is  professedly  in  persoriam,  and  where  the 
contention  in  the  case  is  entirely  independent  of  any  particular 
property.  *  ♦  *  If^  however,  the  bill  should  contain  special 
allegations, — should  point  out  particular,  real  or  personal  prop- 
erty,— and,  within  the  limits  of  the  manifest  jurisdiction  and 
powers  of  the  court  to  grant  the  relief,  should  seek  to  have  ali- 
mony assigned  out  of  such  specific  property,  there  would  be 
constructive  notice  of  the  lis  pendens,*^  (Benn.  Lis.  Pend.,  Sec. 
99;  see,  also,  Sec.  219.)  Daniel  v.  Hodges,  87  N.  C.  98, 
supports  the  text  just  quoted.  In  Ulrich  v.  Ulrich,  3  Mackay, 
290,  the  court  followed  Daniel  v.  Hodges,  and  held  that  while 
the  rule  is  that,  in  a  bill  for  alimony  and  maintenance, 
there  is  no  lis  pendens  as  to  the  property  generally,  yet 
where,  as  in  that  case,  a  certain  lot  is  described  in  the 
bill,  and  it  is  alleged  that  the  lot  constitutes  the  principal 
property  of  the  defendant,  oub  of  which  alimony  should  be 
decreed,  there  is  lis  pendens  as  to  such  property.  (And  see 
Draper  v.  Draper,  68  111.  22;  Vanzant  v.  Vanzant,  23  111.  543; 
Tolerton  v.  Williard,  30  Ohio  St.  588;  Sapp  v.  Wightman,  103  111. 
158.)     We  are   satisfied   that  the  rule   of  lis  pendens  applies^ 
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this  case  as  to  the  property  in  question,  and  it  follows  that  the 
defendant  occupies  the  attitude  of  a  pendente  lite  purchaser,  and 
is  therefore  bound  by  the  decree  in  the  divorce  case,  and  by  all 
the  proceedings  therein  that  are  not  coram  nonjudice,  unless  other 
facts  existed  which,  if  proven,  would  relieve  him  from  the  operation 
of  the  general  rule. 

This  leads  us  to  an  exception  taken  at  the  trial,  to  the  exclu- 
sion of  testimony.  On  cross  examination  plaintiff  was  asked 
this  question:  "During  the  pendency  of  the  divorce  suit 
between  you  and  Richard  Powell,  and  before  the  trial  of  said 
cause,  and  before  Powell  sold  the  property  to  Campbell,  at  the 
house  of  George  Anderaon,  in  this  county,  did  you  not  state  to 
Bichard  Powell  words  as  follows,  or  to  this  effect:  *You  can 
sell  the  ranch  if  you  wish  to,'  meaning  the  ranch  sold  to  Camp, 
bell.  'I  wish  to  God  you  would  sell  it,  as  it  has  always  been  a 
millstone  around  our  necks?'"  It  was  not  claimed  that  these 
words,  if  uttered,  were  communicated  to  Campbell,  and  the 
court  sustained  plaintiff's  objection  to  the  question  Counsel 
for  appellant  say:  "The  question  is  not  one  of  estoppel  of 
respondent,  but  authority  in  Richard  Powell  to  sell.  If  the 
divorce  proceeding  suspended  this  authority,  respondent's  con- 
sent revived  it."  Since  there  is  no  element  of  estoppel  in  the 
case,  the  objection  raised  is  easily  disposed  of.  Powell  required 
no  authority  from  his  wife  or  anybody  else  to  sell  He  had  the 
power  to  sell,  and  the  sale  as  between  him  and  Campbell  was. 
valid;  but  he  could  not  affect  her  rights  by  a  sale  pendente  iiie^ 
at  least  without  a  valid  release  or  satisfaction  of  her  claim  for 
support,  and  neither  release  nor  satisfaction  was  effected  by  her 
statement  to  Powell,  if  she  made  it.  Nothing  less  than  a  valid 
contract,  based  upon  a  sufficient  consideration,  could  release 
the  property  from  the  claim  already  impressed  upon  it.  Sup- 
pose, pending  the  divorce  suit,  plaintiff  had  said  to  Powell, 
"  You  may  keep  the  property, — I  do  not  want  it;"  and  Powell, 
without  selling  the  property,  had  set  up  that  statement  in  hia 
answer  to  her  claim  for  support,  and  had  offered  evidence 
showing  what  she  stated.  It  would  hardly  be  claimed  that 
such  a  statement  would  have  deprived  her  of  provision  for  support, 
if  at  the  tiial  she  had  insisted  upon  her  rights.  The  court  did  not 
err  in  excluding  this  testimony. 

At  the  close  of  plaintiff's  case  in  chief,  defendant  moved  the 
court  to  require  plaintiff  to  make  Richard  Powell  a  ppty  defend- 
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and  to  this  action,  and  that  he  be  brought  in  as  a  party  defend- 
ant for  the  reason  that  the  pleadings  and  proofs  showed  that  a 
complete  determination  of  the  controversy  could  not  be  had 
without  his  presence.  The  motion  was  denied,  and  it  is  claimed 
that  the  court  erred.  We  do  not  think  so.  In  the  divorce  case, 
the  court  had  jurisdiction  of  the  person  of  the  defendant  and 
the  entire  subject-matter  of  the  action.  He  did  not  answer  or 
defend,  but,  in  a  legal  sense,  he  had  his  day  in  court.  Neither 
he  nor  Campbell,  in  this  action,  could  assail  the  decree  in  the 
divorce  case,  or  any  proceeding  therein,  except  for  want  of  juiis- 
diction.  The  record  before  us  does  not  show  that  in  the 
divorce  case  the  court  exceeded  its  jurisdiction.  Powell's  rights 
were  determined  in  that  case,  and  could  not  be  retried  in  this. 
Campbell  had  the  same  defenses  that  he  and  Powell  would  have 
had.  The  decree  in  the  divorce  case  being  in  force,  we  are  unable 
to  see  that  Powell  has  any  interest  in  this  case,  or  is  affected  by  the 
decree. 

It  is  further  urged  that,  "  if  the  judgment  in  the  divorce  suit 
is  valid  and  binding  in  so  far  as  it  attempts  to  vest  title  in  respond- 
ent, then  such  title  is  complete  by  the  terms  of  the  decree,  and 
respondent  has  a  complete  remedy  at  law,  and  this  equitable  action 
cannot  be  maintained;  that  a  defendant  cannot,  by  a  transfer  penr 
dente  lUe^  defeat  the  action;  the  plaintiff  may  notwithstanding,  pro- 
ceed to  judgment  and  eject  the  assignee." 

In  support  of  the  statement  last  made,  three  cases  in  eject- 
ment are  cited.  Undoubtedly,  in  an  action  of  ejectment,  plaint- 
iff prevailing,  all  persons  entering  under  the  defendant,  pen- 
dente lite,  may  be  dispossessed  under  the  judgment.  (Freem. 
Judg.,  Sec.  171.)  But  we  are  cited  to  no  authorities  holding 
that  this  may  be  done  under  a  decree  like  that  in  Powell  v.  Powell, 
or  that  Mrs.  Powell  could  have  sustained  ejectment  against 
Campbell  after  obtaining  her  decree  against  Powell.  Campbell 
had  the  legal  title  and  possession.  She  had  only  an  equitable 
right  to  both.  The  original  equity  doctrine  was  that  a  decree 
was  not,  of  itself,  a  legal  title,  and  did  not  transfer  title.  (3 
Pom.  Eq.  Jur.  Sec.  1317.)  But  in  many  of  the  states  statutes 
have  been  passed  providing  that  a  decree  shall  operate  as  a  convey- 
ance. ''When  the  object  of  a  suit  is  to  compel  the  convey- 
ance of  the  legal  title  by  the  defendant,  and  the  decree  does 
not  require  a  sale,  the  title  will  not  pass  until  the  deed  is  exe- 
cuted, unless  it  be  provided,  as  has   been   done   in   s^me   of  the 
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States,  by  statute,  that  the  decree  itself  shall  operate  as  a  convey- 
ance."    (Miller  v.  ^Aerry,  2  Wall.  248.) 

It  is  probable  that  plaintiff  might  have  made  Campbell  a 
party  to  the  divorce  suit  after  the  conveyance  to  him  from 
Powell,  if  she  was  aware  of  the  sale  —a  fact  not  disclosed  by  the 
record.  Still,  was  she  not  entitled  to  maintain  this  action  to 
recover  a  conveyance  by  defendant  of  a  legal  estate  correspond- 
ing to  her  equitable  title  1  (I  Pom.  Eq.  Jur.,  Sec.  152.) 
Such  actions  have  been  sustained  by  the  most  distinguished 
courts. 

In  Bishop  of  Wincfiester  v.  Paine^  11   Ves.  199,  the  court  said: 

*'  This  is  not  the  case  of  the  legal  estate  acquired  during  the 
pendency  of  the  suit,  in  which  instance  it  might  be  necessary, 
in  order  to  avoid  it,  to  have  i-ecourse  to  a  new  suit,"  "  Although 
the  maxim  is,  pendente  lite  nil  innovetur,  that  maxim  is  not  to  be 
understood  as  warranting  the  conclusion  that  the  conveyance  so 
made  is  absolutely  null  and  void,  at  all  times  and  for  all  pur- 
poses. The  true  interpretation  of  the  maxim  is  that  the  con- 
veyance does  not  vary  the  rights  or  the  parties  in  that  suit,  and 
they  are  not  bound  to  take  notice  of  the  title  acquired  under  it, 
but,  with  regard  to  them,  the  title  is  to  be  taken  as  if  it  had 
never  existed."  "If,  however,  the  purchaser  pendente  lite  be  a 
purchaser  of  the  legal  estate,  and  not  of  a  mere  equitable  estate,  it 
may,  after  the  determination  of  the  pending  suit,  be  necessary, 
in  order  to  compel  a  surrender  of  his  title,  or  to  declare  it  void, 
to  institute  a  new  suit  against  him."  (2  Story  Eq.  Jur.,  Se3.  908, 
and  note  3.) 

Besides,  it  is  admitted  by  counsel  for  appellant  that  Campbell 
could  have  been  made  a  part}'  defendant  in  the  divorce  suit,  and, 
if  the  facts  and  law  warrant  it,  he  could  have  i)een  made  to  pass 
the  title  to  the  proi)erty  in  question  to  plaintiff.  The  recoixl  does 
not  show  that  plaintiff  knew,  or  had  reason  to  know,  of  the  convey- 
ance from  Powell  to  Campbell,  before  the  trial,  or  until  after  it  was 
completed.  It  is  shown  by  the  court's  iindings  thit  the  divorce 
suit  was  commenced  in  March,  1886;  that  during  its  i>endency 
March  25,  1886,  Powell  conveyed  to  Campbell.  But  it  nowhere 
appears  that  plaintiff  had  any  knowledge  of  the  conveyance,  or  of 
any  facts  making  it  incumbent  upon  her  to  make  inquiiies  concern 
ing  it,  until  after  the  trial. 

The  judgment  and  order  appealed  f  r^m  are  affirmed. 
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[No.  1284.] 
HENRY  DENO,  Appellant,  v.  W.  E.  GRIFFIN,  Respondent, 

Mines  and  Minning  —  Patents  ~  Dismissal  of  Adverse  Claim. — One 
whoae  adverse  claim  has  been  dismissed  cannbt  contend  that  the  patent 
issued  to  another  is  void  because  the  receiver  of  the  public  land  office  ac- 
cepted the  purchase  price  and  gave  his  receipt  while  the  suit  was  pending. 

Ldbh — Locator's  Rigut — Assessment  Work.  — After  the  purshase  price  is 
paid,  a  id  the  receiver's  receipt  taken,  the  locator's  right  to  a  patent  is 
vested,  and  he  is  not  required  to  do  assessment  work. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lincoln 
County. 

A-  L.  Fitzgerald,  District  Judge. 

The  facta  are  stated  in  the  opinion. 

Trenmor  Gaffing  Geo.  S.  Sawyer,  and  G.  H,  Patchen,  for  Appellant. 

I.     The  judgment,  upon   the    facts  agreed   upon,   should   have 
been  for  the  plaintiff.  ^  ^ 
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Argument  for  Bespondent. 

The  issuance  of  the  patent  to  defendant,  and  its  yaliditj 
were  put  in  issue,  and  the  burden  of  establishing  its  validity 
was  upon  the  defendant.  (Rose  v.  Richmond  M.  Co.,  17  Nev. 
25;  1  Green.  Ev.,  Sec.  74;  Gilson  v.  Price.  18  Nev.  117.) 

II.  The  facts  agreed  upon  show  that  the  patent  of  defendant 
was  void.  In  order  to  overcome  the  admitted  infirmities  of  the 
patent,  it  was  obligatory  upon  the  defendant  to  show  that  he 
had  made  the  necessary  and  required  annual  expenditures  up 
to  the  time  of  the  issuance  of  the  patent.  (U.  S.  Rev.  Stat. 
Sees.  2322,  2324,  2326;  Best  v.  Polk,  18  Wall.  112;  St.  Louis  Snielt- 
ing  Co.  v  Kemp,  104  U.  S.  636;  Ryan  v.  Cart^,  93  U.  S.  82;  Pal^ 
terson  v.  Tafum,  3  Saw.  165;  Chapman  v.  Toy  Long,  4  Saw.  28.) 

III.  It  was,  at  least,  obligatory  upon  defendant  to  show 
annual  expenditures  up  to  the  time  of  the  termination  of  the 
pending  suit  in  order  to  avoid  the  statutory  grant  to  plaintiff 
by  virtue  of  his  admitted  location. 

IV.  The  testimony  offered  by  the  plaintiff  and  excluded  by 
the  court,  was  admissible,  whether  considered  as  offered  in 
anticipation  of  the  defense,  or  in  rebuttal:  First — It  tended 
to  prove  the  actual  and  exclusive  possession  by  the  plaintiff  of 
the  locus  in  quo.  Second — It  tended  to  establish  the  fact 
that  when  the  plaintiff  made  his  location  of  the  Free  Coinage 
mining  claim,  the  same  was  subject  to  location  under  the  laws 
of  the  United  States,  and  that  thereby  he  became  the  grantee 
of  the  government  of  the  exclusive  right  to  the  possession  of 
all  of  the  ground  embraced  in  such  location.  (U.  S.  Rev.  Stat., 
Sec.  2324;  Ryan  v.  Carter,  93  U.  S.  82;  Belk  v.  Meagher,  104 
U.  S.  279.)  Third—It  tended  to  rebut  the  plea  of  justifica- 
tion of  the  defendant  ane  to  show  that  the  patent  upon  which 
he  relied  was  void.     (Sherman  v.  Buick,  93  XJ.  S.  209.) 

Baker  d:  Wines,  Henry  Rives  and  T.  J.  Osborne,  for  Respond- 
ent. 

I.  When  a  mineral  patent  is  issued,  the  title  of  the  patentee 
by  relation  attaches  as  of  the  date  of  the  first  step  taken  by  him 
to  acquire  title.  (Yount  v.  Howell,  14  Cal.  465;  Ely  v.  FriMe, 
17  Cal.  250;  Stark  v.  Starrs,  6  Wall.  402.)  * 

II.  When  the  government  has  been  paid  the  purchase  price, 
received  through  a  proper  application  for  a  patent,  annual 
assessment   work   is   no   longer    required.      (Stark  y.^<^BarretL    15 
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Cal.  362;  Alta  Af.  dh  S.  Co.  v.  BenUm  M.  4c  S.  Co.,  Ariz.,  Feb.  1888, 
16  Pac.  Rep.  565.) 


By  the  CJourt,  Murpht,  J.: 

This  is  an  action  of  trespass  quare  clausum  tregit  upon  a 
mining  claim  particularly  described  in  the  complaint,  situated 
in  the  Bristol  mining  district,  Lincoln  county,  Nev.  The  de- 
fendant in  his  amended  answer  denies  the  ownership  and  right 
of  possession  of  the  plaintiff,  and  avers  that  he  is  the  owner  of 
the  title  in  fee  to  the  Great  Eastern  mine,  by  patent  from  the 
government  of  the  United  States.  The  cause  was  tried  before 
the  court,  without  a  jury. 

It  appears  from  the  statement  of  facts  that  on  the  4  th  day  of 
October,  A.  D.  1877,  A.  Kickard,  a  citizen  of  the  United  States, 
located  the  Great  Eastern  mine,  containing  fifteen  hundred  feet 
in  length  by  six  hundred  feet  in  width,  and  sufficiently  marked  the 
boundaries  thereof.  The  respondent,  Griffin,  succeeded  to  all 
the  rights  and  interest  of  the  said  locator,  Rickard,  and  is  now 
the  owner  and  holder  of  the  same.  In  the  month  of  April,  A. 
D.  1882,  respondent,  Griffin,  applied  to  the  United  States  for  a 
patent  for  and  to  said  Great  Eastern  mine  and  lode.  In  the 
month  of  June,  A.  D.  1882,  in  due  time  and  form,  appellant, 
Henry  Deno,  and  the  Bristol  Silver  Mining  Company,  protested 
against  the  issuance  of  a  patent,  and  filed  an  adverse  claim  in 
the  United  States  land  office,  and  in  due  time  commenced  the 
required  action  to  determine  the  right  of  possession  to  the 
Great  Eastern  mine.  That  said  action  was  pending  and  unde- 
termined until  the  4th  day  of  April,  A.  D.  1887,  and  on  said 
last-mentioned  date  said  action  was  dismissed  by  the  supreme 
court  of  this  state.  That  on  the  26th  day  of  December,  1884, 
respondent  paid  to  the  government  of  the  United  States,  through 
the  receiver  of  public  money  at  the  United  States  land  office,  at 
Eureka,  Nev.,  the  price  of  said  land  embraced  in  the  Great 
Eastern  application,  and  received  the  receiver's  receipt  therefor.' 
On  the  6th  day  of  February,  A.  D.  1886,  appellant  located  the 
Free  Coinage  mine,  which  location  embraces  and  includes  the 
larger  portion  of  the  Great  Eastern  mine  or  lode.  That  on  the 
26th  day  of  December,  A.  D.  1886,  respondent  entered  upon 
the  Free  Coinage  mine,  or  that  portion  of  it  which  embraces 
the    Great    Eastern    ground,    for    the    purpose    of    woi^ng    the 
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same.  Appellant  commenced  this  action  on  the  1st  day  of 
March,  1887.  On  the  7th  day.  of  September,  A.  D.  1887,  the 
government  of  the  United  States  issued  to  respondent  a  patent  for 
said  Great  Eastern  mine. 

Appellant  claims  that  by  reason  of  the  action  of  the  receiver 
in  receiving  the  money  from  respondent,  and  issuing  his  receipt 
therefor,  during  the  pendency  of  the  former  action,  the  patent 
issued  thereon  is  void.  Such  would  have  been  the  case  had 
appellant  prosecuted  his  former  suit  to  final  judgment,  provided 
the  judgment  had  been  in  his  favor.  He  having  failed  to  do  so, 
and  that  action  having  been  dismissed,  he  is  not  now  in  a  posi- 
tion to  complain  of  the  action  of  the  government  officials  in  the 
issuance  of  the  patent.  (GwiUim  v.  Donnellan,  116  U.  S.  48; 
Deffehack  v.  llawke,  115  U.  S.  392;  Stark  v.  Starrs,  6  Wall.  418; 
St.  Louis  Smelting  Co,  v.  Kemp,  104  U.  S.  636;  Patterson  v.  Tatufn, 
3  Saw.  172.) 

Under  the  act  of  Congress  of  1872,  when  a  party  applying  for 
a  patent  to  mining  ground  gives  the  proper  notice  as  therein 
required,  any  other  claimant  can  object  to  the  issuance  of  the 
patent,  either  on  account  of  its  extent  or  form,  or  because  of 
asserted  prior  location.  They  must  come  forward  with  their 
objections,  and  present  them,  or  they  will  be  precluded  from 
objecting  to  the  issuing  of  the  patent.  Therefore  the  doctrine 
of  relation  applies  to  patents  to  mining  claims,  so  as  to  cut  off 
intervening  claimants,  if  any  there  should  be,  such  as  might 
arise  from  a  subsequent  location.  {Ueydenfeldt  M.  Co.  v.  Daney, 
93  U.  S.  640;  The  Eureka  Case,  4  Saw.  303;  Deffehack  v.  Hawke, 
115  U.  S.  392;  Courchaine  v.  Bullion  Mining  Co.,  4  Nev.  375.) 

On  the  tidal  of  the  cause  in  the  district  court,  plaintiff,  by  his 
attorneys,  offered  to  prove  that  the  defendant.  Griffin,  did  not 
pei-form,  or  cause  to  be  performed,  any  work  or  labor  upon  said 
Great  Eastern  mine,  or  make  any  improvements  thereon,  from 
December  26,  l.'^84,  until  the  twenty-eighth  day  of  December, 
A.  D.  1886.  Defendant,  by  his  attorneys,  objected  to  the  evi- 
dence so  offered,  uj)on  the  ground  that  it  was  irrelevant,  im- 
material and  incompetent,  under  the  admitted  facts  in  the  case. 
The  court  sustained  the  objection,  and  the  plaintiff,  by  his  attor- 
neys, excepted.  Did  the  court  err  in  ruling  out  the  proffered  evi- 
dence ]  Title  to  niinintf  claims  may  be  acquired  by  possession 
and  by  ])urchase.  Title  by  possession,  being  a  mere  right  of 
enjoyment  of  the  profits  without  purchase  and    uponr^conditions, 
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may  be  defeated  at  any  time  by  tlie  failure  of  the  party  in  pos- 
session to  comply  with  the  conditions,  which  are,  marking  the 
boundaries  of  his  claim,  and  performing  the  labor,  or  making 
the  improvements  as  required  by  the  statute.  The  equitable 
title  accrues  immediately  upon  payment  of  pui-chase  money  to 
the  government;  for  the  entry  entitles  the  purchaser  to  a  patent; 
and  the  light  to  a  patent,  once  vested,  is  equivalent  to  a  patent 
issued.  {Si ark  v.  Starrs,  6  Wall.  418.)  When  proofs  are  com- 
pleted, and  purchase  money  paid,  the  equilable  title  of  the 
purchaser  is  complete;  and  the  patent  when  issued  is  evidence 
of  the  regularity  of  the  previous  acts,  and  relates  back  to  the 
date  of  entry,  to  the  exclusion  of  all  intervening  claimants. 
{Dfffeback  v.  Hawke,  115  U.  5S.  405;  CourcJiaine  v.  Bullion  Mining 
Co,,  4  Nev.  374.)  Upon  the  payment  of  the  purchase  money,  and 
the  issuance  of  the  patent  certificate  by  the  authorized  agent  of 
the  government,  the  purchaser  is  not  required  to  do  annual 
assessment  work.  {Aurora  Hill  v.  3'angemian,  12  Saw.  355; 
Alta  M,  d:  S,  Oo.  v.  Benton  M.  d  S,  Go,,  Ariz.,  Feb.  1888,  16  Pac. 
Eep.  565.) 

It  follows  from  the  views  we  have  expressed  that  the  court 
did  not  err  in  refusing  to  hear  the  offered  evidence.  Judgment 
affirmed. 

[No.  1293.1 

JOSEPH  FREY,  et  al.^  Ebspondents,  v,   WM.   THOMPSON, 

ET  AL.,  Appellants. 

Assumpsit  —  Money  had  and  Rkceived  —  Plea  of  Payment  —  Evi- 
dence.—T.,  as  trastee  fur  numerous  creditors,  sued  for  and  collected 
divers  claims  against  the  Reno  Savings  Bank.  Two  creditors  sent 
their  claims  to  him,  one  evidenced  by  a  bank  book,  and  the  other  by  a 
draft,  through  W.,  another  creditor.  These  claims  were  sued  upon 
and  collected  by  T.  as  independent  and  separate  demands.  In  an 
action  against  T.  to  recover  the  amount  by  him  collected  he  offered 
himself  as  a  witness  to  testify  that  at  the  time  he  received  the  claims 
W.  represented  himself  to  be  the  owner  thereof  and  that  he  had  paid 
W.  the  fnll  amount  due  on  said  bank  book  and  draft:  Held,  that  the 
court  properly  excluded  said  testimony. 

Idkm  —  Stipulation  —  Purchase  for  Value  —  Accounts  Overdue  — 
Trvstesl—HM,  that  the  transaction  between  T.  and  W.  was  imma- 
terial to  the  issues  presented  by  the  stipulation  (see  opinion);)  that  T. 
having  received  the  bank  book  and  draft  after  their  dishonor  was  not 
a  purchaser  for  value;  but  a  mere  trustee  for  the  collection  of  the 
demands,  and  was  not  in  a  position  to  assert  any  title  thereto  as 
against  the  tnie  owners  thereof. 
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Argument  for  Respondents. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  County. 

K.  K.  BiOELOW,  District  Judpte. 
The  facts  are  stated  in  the  opinion. 
Jf,  N.  Stone,   for  Appellant. 

I.  The  court  etTed  in  refusing  a  new  trial  as  to  the  demand 
of  Morgan  Williams. 

II.  The  delivery  of  the  account  book  to  deceased  vested  in 
him  the  title,  and  clothed  him  with  full  power  to  transfer  the 
demand  against  the  bank  to  defendant,  Thompson.  Its  delivery 
was  sufficient  to  authorize  the  enforcement  of  the  demand 
against  the  bank  without  a  written  assignment.  (1  Pars.  Con.^ 
Sec.  229;  Bislsy  v.  PhcBuix  Bank,  83  N.  Y.  318;  38  Am.  Rep.  421; 
Ta/t  V.  Bowker,  132  Mass.  277.) 

III.  If  it  be  assumed  that  defendant's  position  was  that  of  a 
sub-agent  under  William  Williams  in  the  transaction,  he  was 
responsible  alone  to  deceased  or  the  administratrix  of  his  estate 
for  any  sum  he  collected  on  the  account  from  the  stockholders 
of  the  bank.  (Ev.  Ag.  249,  317,  318;  Stoi-ey  Ag.,  Sees.  201, 
217  a,  286;  PownaU  v.  Bair,  78  Pa.  St.  403.) 

IV.  The  court  erred  in  refusing  a  new  trial  as  to  the  claim  of 
Hyer. 

The  draft,  although  protested  for  non-payment  by  the  bank 
and  overdue  when  it  was  received,  was  still  negotiable  paper, 
the  title  to  which  passed  by  endorsement  from  Scholl  and  Hyer 
to  Williams  and  from  Williams  to  Thompson.  (1  Par.  N.  &  B., 
263,  264;  Baxter  v.  LUtU,  6  Met.  7;  39  Am.  Dec.  707;  Mvdd  r. 
Harper,  1  Md.  110;  54  Am.  Dec.  644;  LeaviU  v.  Putnam,  3  N.  Y. 
494;  63  Am.  Dec.  322;  Annan  v.  Houck,  4  Gill,  325;  45  Am.  Dec 
133;  Proctor  v.  McCaU,  2  Bail.  (S.  C.)  298;  23  Am.  Dec.  13=^; 
Nichols  V.  Parsons,  6  N.  H.  30;   23  Am.  Dec.  706.) 

7%o*.  F.  Haydon,  S.  D.  King  and  R.  H,  Lindsay,  for 
Respondents. 

I.  A  bank  account  evidenced  by  a  pass-book,  or  otherwise, 
is  not  a  negotiable  obligation;  and  a  bill  of  exchange  upon 
which  presentment  and  demand  of  payment  has  been  made,  and 
payment  refused,  and  such  bill  protested  for  non-payment,  is 
dishonored   and   had    ceased    to   be    negotiable  paper   before    ita 
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transfer  to  Thompson.  He  knew  he  could  only  obtain  title  to 
either  of  such  demands  from  the  lawful  owner  thereof.  (Foley 
V.  Smith,  6  Wall.  492;  Combs  v.  ffodge,  21  How.  397;  Texas  v. 
White,  7  Wall.  700;  Andrews  v.  Pond,  13  Pet.  65;  Berdch  v. 
Marye,  9  Nev.  317;  Benj.  Sales,  7,  8;  Forder  v.  Brantley,  14 
Pet.  321. 

II.  Under  the  pleadings,  Thompson  was  not  a  ]mrchaser  for 
yalue;  but  a  mere  trustee  for  the  collection  of  the  accounts. 
(Harpham  v.  Hayes,  30  111.  404;  Long  v.  Rliavm,  75  Pa.  St. 
128.) 

By  the  Court,  HAWLBfv,  C.  J.: 

This  action  was  brought  by  several  jmrties  to  secure  a  settle- 
ment  of  the  accounts  collected  by  the  defendant  Thompson,  as 
a  trustee  for  plaintiffs  and  other  pei'sons,  in  the  suit  of  Thomp- 
son V.  Reno  Savings  Bank.  The  claims  and  demands  of  several 
of  the  plaintiffs  were  compromised,  and  the  suit  was  dismissed 
as  to  all  the  plaintiffs  except  Morgan  Williams  and  W.  W. 
Scholl.  As  to  their  claims  and  demands  a  stipulation  was 
made  as  follows :  ''  As  to  the  plaintiff  Morgan  Williams,  it  is 
stipulated  that  this  action  shall  stand,  to  be  disposed  of  upon 
the  following  issues  and  theory:  If  the  proceeds  of  the  claim 
of  Morgan  Williams  recovered  by  said  William  Thompson,  as 
jiisigaee,  in  his  action  against  the  Reno  Savings  Bank,  *  .  *  * 
still  remains  the  property  and  beneficial  right  of  said  Morgan 
Williams,  then  said  Williams  shall  hav^  judgment  against  said 
William  Thompson  for  six  hundred  and  eighty-four  dollars  and 
sixty-six  cents,  together  with  his  costs  incurred  in  this  action. 
In  case  said  Williams  is  not  now  such  beneficial  owner,  then 
«aid  Thompson  sh^ll  have  judgment  for  his  costs  herein  against 
said  Williams."  "In  respect  to  the  plaintiff,  W.  W.  Scholl,  it 
is  stipulated  that  this  action  shall  stand;  that  D.  C.  Hyer,  or 
any  one  claiming  to  own  beneficially  the  amount  for  which 
William  Thompson  sued,  as  subsequent  assignee  of  said  Scholl, 
and  direct  assignee  of  William  Williams,  deceased,  may  be 
substituted  as.  plaintiff  in  lieu  of  said  Scholl;  and  that  the 
cause,  as  between  said  Thompson  and  said  substituted  plaintiff, 
shall  be  determined  by  ascertaining,  under  the  facts  presented, 
who  was  owner  or  is  owner,  or  whom  Thompson  was  entitled 
to  deal  with  as  owner,  of  the  foreign  bill  of  exchange  issued  to 
«iid    Scholl,   upon  which   the  claim   against  said    RencK  Savings 
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Bank  was  based  by  said  Thompson  as  such  assignee.  The 
question  between  them  to  be  submitted  to  the  court  under  the 
evidence  to  be  offered  by  the  pirties  is  whether  the  defendant 
Thompson,  or  the  substituted  plaintiff  ffyer,  has  the  better 
right  to  the  proceeds  of  such  bill  of  exchange.  If  the  court 
should  find  that  said  Hyer  has  the  better  right,  judgment  shall 
be  entered  in  his  favor  against  said  Thom])son  for  the  sum  of 
two  hundred  and  fifty-three  dollars  and  fifty  cents  and  his  costs 
of  suit.  If  judgment  thereon  should  be  i-endered  for  said 
Thompson  on  said  claim,  it  shall  be  with  costs  against  said  D, 
C.  Hyer." 

From  the  testimony  it  appears  that  after  the  failure  of  the 
Heno  Savings  Bank  a  committee,  of  which  Jerry  Schooling  was 
one,  was  appointed  to  take  assignments  and  bring  suit  on  behalf 
of  the  creditors  of  the  bank  to  recover  so  much  of  the  amounts 
due  from  the  bank  as  could  be  collected;  that  the  creditors 
were  to  advance  five  per  cent,  of  their  res{jective  claims  in  order 
to  pay  the  expenses  of  such  litigation;  that  Morgan  Williams 
and  William  Williams  were  brothers,  residing  at  Susanville, 
Lassen  county,  California;  that  each  of  them  had  individual 
claims  and  demands  against  the  bank;  that  the  claim  of  William 
Williams  amounted  to  four  thousand  seven  hundred  and  eighty- 
nine  dollars,  and  the  claim  of  Morgan  Williams  to  one  thou- 
sand three  hundred  and  sixty-nine  dollars  and  thirty-three 
cents;  that,  in  the  fall  of  1880,  Morgan  Williams  sent  his  bank- 
book by  his  brother  William,  with  five  per  cent,  in  cash,  to  be 
delivered  to  Jerry  Schooling,  as  one  of  the  committee,  to  be 
jointly  sued  upon  with  the  claims  of  the  other  creditors  of  the 
bank;  that  the  committee  failed  to  act,  and  the  said  bank-book 
and  account  of  Morgan  Williams  was,  by  his  brother  William, 
delivered  to  the  defendant  Thompson,  who,  as  the  assignee  of 
said  Morgan  Williams  and  some  fifty  or  more  persons,  brought 
suit  and  recovered  judgment  thereon  against  the  bank;  that  the 
claim  of  Morgan  Williams  was  delivered  to  Thompson  for  the 
purpose  of  collection;  that  no  portion  of  the  amount  collected 
thereon  by  Thompson  has  been  paid  to  Moi^n  Williams, — the 
said  Thompson  claiming  that  William  Williams  was  the  owner 
of  the  said  claim,  and  that  he  had  settled  with  the  administra- 
tiix  of  the  estate  of  William  Williams.  (Said  Williams  died 
in  1883.) 

The  claim  of   D.  C.  Hyer  is  based  upon  a  bill  of  exchange 
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payable  to  W.  W.  Scholl  or  his  order,  ui)on  the  Anglo-Califor- 
nia Bank,  at  San  Francisco,  Cal.  Before  presentation  to  that 
bank  W.  W.  Scholl  sold  the  bill  of  exchange  for  a  valuable 
consideration  to  D.  C.  Hyer.  The  Anglo-California  Bank,  upon 
presentation,  refused  payment  of  said  bill  of  exchange,  and  the 
same  was  duly  protestt'd,  and  afterwards  returned  to  D.  C.  Hyer, 
who  deliveied  it  to  William  Williams,  with  five  j^r  cent,  cash,  for 
the  snme  object  and  purpose  as  before  stated  in  relation  to  the  claim 
of  Morgan  W^illiams. 

The  court  found,  and  the  finding  is  sustained  by  the  evidence, 
"  that  said  William  Williams  had  no  other  right,  title,  or  inter- 
est in  and  to  the  claims  of  said  Morgan  Williams  and  D.  C. 
Hyer  *  *  ♦  than  as  a  carrier  for  and  agent  of  said  Morgan 
Williams  and  D.  C.  Hyer,  to  transmit  said  claims  and  the  five 
per  cent,  thereon  to  pay  expenses  of  litigation  of  said  joint 
common  suit  or  suits  by  one  plaintiff  or  committee  of  plaintiffs; 
that  he  paid  no  consideration  therefor,  and  had  no  transfer 
thereof;  that  said  William  Thompson  paid  no  consideration 
therefor,  and  had  no  interest  therein,  except  as  an  assignee  for 
collection,  of  said  claims." 

From  this  statement  of  the  testimony,  and  findings  of  the 
court  thereon,  it  is  evident  that,  by  the  terms  of  the  stipulation,. 
Morgan  Williams  and  D.  C.  Hyer  are  entitled  to  a  judgment  in 
their  favor.  The  respective  claims  were  received  by  the 
defendant  Thompson  for  the  purpose  of  collecting  the  same  for 
the  use  and  benefit  of  the  true  owners  thereof.  The  conclusion 
of  law,  upon  the  facts  stated,  as  found  by  the  court,  *'  that  said 
Morgan  Williams  and  D.  C.  Hyer,  at  the  time  of  the  delivery 
and  transfer  of  such  claims  to  said  William  Thompson,  were 
the  bona  fd^  owners  therof,  have  never  been  divested  in  any 
manner  of  their  beneficial  interest  therein,  and  are  each  now 
entitled  to  the  beneficial  interest  in  their  respective  claims,"  is 
too  clear  to  admit  of  any  controversy,  and  requires  no  elabora- 
tion or  citation  of  authorities.  It  is,  however,  claimed  by 
appellant  Thompson  that  the  court  erred  in  refusing  to  permit 
him  to  testify  to  the  transactions  between  himself  and  William 
Williams,  (now  deceased,)  relative  to  the  bank  account  and 
draft;  that  at  the  time  he  received  said  claims  the  said  William 
Williams  represented  himself  as  sole  owner  of  said  claims,  and 
that  he  had  paid  to  the  administratrix  of  the  estate  of  William 
Vol.  XX    17. 
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Williams,   deceased,   the   full  amount    due  on   said   account  and 
draft. 

It  is  apparent  that  under  the  stipulation  the  court  did  not  err 
in  excluding  the  offered  testimony.  The  transaction,  whatever 
it  was,  between  William  Williams  and  Thompson,  was  wholly 
immaterial  to  the  issues  presented  by  the  stipulation.  Thomp- 
son received  the  bank  book  and  draft  after  their  dishonor.  He 
was  not  a  purchaser  for  value,  but  a  mere  trustee  of  the  true 
owners  for  the  collection  of  the  demands.  He  brought  suit 
against  the  Reno  Savings  Bank  as  the  assignee  of  Morgan 
Williams,  as  the  assignee  of  W.  W.  Scholl,  and  as  the  assignee 
of  William  Williams,  and  he  should  not  now  be  heard  to  say 
that  William  Williams  represented  himself  at  the  time  of  the 
delivery  of  said  claims  as  being  the  owner  thereof.  Having 
taken  the  account  and  bill  of  exchange,  overdue  and  dis- 
honored, from  a  peraon  intioisted  by  the  owners  to  deliver  it, 
for  the  purpose  of  collection  only,  he  is  not  in  a  position  to 
assei^t  any  title  thereto  as  against  the  true  owners  thereof.  The 
law -merchant  accords  protection  to  a  bona  Jide  purchaser  of  a 
bill  of  exchange  taken  in  the  due  course  of  business,  for  value, 
without  notice  of  any  infirmity  of  title.  '*  But  this  concession 
is  made  for  the  security  and  convenience,  if  not  to  the  necessi- 
ties and  wants,  of  commerce,  and  is  not  to  be  extended  beyond 
them.  It  is  a  departure  from  the  fundamental  principle  of 
property,  which  secures  the  title  of  the  original  owner  against 
a  wrongful  disposition  by  another  person,  and  which  does  not 
permit  one  to  transfer  a  better  title  than  he  has.  The  party 
who  claims  the  benefit  of  the  exception  to  this  principle  must 
come  within  all  the  conditions  on  which  it  depends.  »  ♦  * 
If  the  bill  is  taken  out  of  the  course  of  trade  as  overdue,  or 
with  notice,  the  rights  of  the  holder  are  subjected  to  the  opei-atiou 
of  the  general  rule.''  (Combs  v.  Hodge,  21  How.  405,  and  auUiori- 
ties  cited  in  respondent's  brief.) 

The  complaint  in  this  action  avers  that  the  demand  due  from 
the  Reno  Savings  Bank  to  Morgan  Williams  was  one  thousand 
three  hundred  and  sixty-nine  dollars  and  thirty-three  cents; 
that  the  claim  of  William  William^  against  the  bank  was  foar 
thousand  seven  hundred  and  eighty-nine  doUai-s.  This  was 
notice  to  Thompson,  not  only  that  Morgan  Williams  claimed  to 
be  the  owner  of  the  demand  for  one  thousand  three  hundred 
and  sixty-nine  dollars  and  thirty-three  cents,  but  that  the  estate 

Digitized  by  LjOOQ IC 


Jan.  1889.]  Frey  v.  Thompson.  259 

Opinion  of  the  Court— Hawley,  C.  J. 

of  William  Williams  made  no  claim  thereto,  and  he  could  not 
thereafter  set  up  the  defense  of  payment  to  the  estate.  The 
claim  of  William  Williams  for  four  thousand  seven  hundred  and 
eighty-nine  dollars  does  not  embrace  the  amount  of  the  draft  or  of 
the  account  herein  sued  upon  by  W.  W.  Scholl  and  Morgan  Wil- 
liams. The  assignment  and  transfer  by  the  administratrix  of 
William  Williams,  deceased,  to  Thompson,  authorizing  him  to 
receive  the  pro  rata  due  to  the  estate,  cannot,  upon  any  legal 
grounds,  be  so  construed  as  to  embrace  the  demands  of  Morgan 
Williams  or  D.  C.  Hyer,  or  any  demands  except  that  of  William 
Williams  for  four  thousand  seven  hundred  and  eighty-nine 
dollars. 

Objection  is  made  to  the  right  of  Hyer  to  recover  upon  the 
ground  that  W.  W.  Scholl  was  only  UHmed  in  the  caption  of 
the  complaint  as  one  of  the  plaintiffs,  and  that  no  demand  is 
made  in  the  averments  of  the  complaint  for  any  specific  claim  or 
amount.  This  suit  was  brought  for  the  benefit  of  all  the  plaintiffs 
named  therein,  to  declare  and  enforce  a  trust  against  appel- 
lant Thompson,  and  for  the  appointment  of  a  new  trustee.  It 
is,  perhaps,  doubtful  whether  there  would  have  been  any  merit 
in  this  objection  if  it  had  been  raised  in  the  court  below  at  the 
proper  time;  but  we  are  not  called  upon  to  consider  or  decide 
the  question,  as  the  objection  was  waived  by  the  stipulation, 
which  declares  what  the  issues  to  be  tried  are,  and  what  the 
judgment  upon  the  issues  thus  made  shall  be.  From  the  testi- 
mony it  is  clear,  as  before  mentioned,  that  Hyer's  light  to  par- 
ticipate in  this  suit,  and  to  receive  a  pro  rata  share  of  the  five 
hundred  dollar  draft  issued  to  Scholl,  does  not  arise  out  of  the 
claim  and  cause  of  action  of  the  estate  of  William  Williams, 
deceased;  as  that  cause  of  action  is  set  forth  for  four  thousand 
seven  hundred  and  eighty-nine  dollars,  and  does  not  embrace 
the  five  hundred  dollars,  as  plainly  appears  from  the  averments 
in  the  complaint  in  the  original  suit  brought  by  Thompson 
against  the  Reno  Savings  Bank,  wherein  the  claim  of  William 
Williams  is  set  forth  as  four  thousand  seven  hundred  and  eight- 
nine  dollars,  precisely  the  amount  set  forth  in  the  complaint  in 
this  action,  and  the  claim  of  Morgan  Williams  for  one  thousand 
three  hundred  and  sixty-three  dollai*s  and  thirty-three  cents, 
and  W.  W.  Scholl  for  five  hundred  dollars,  were,  as  before 
stated,  set  out  as  separate  and  independent  claims. 

The  judgment  of  the  district  court  is  affirmed. 
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Water  Riohts — Irrioatiox  —  Findings  —  Eyidbnce.  —  Findings  of  the 
trial  c^urt»  baaed  upon  conflicting  testimony,  and  aided  by  a  personal 
inapaction  of  the  subject  of  controversy,  will  not  be  disturbed  on 
appeal. 

Idem  —  Findtnos  Sustained  bv  the  Evidence. — The  various  finding* 
of  the  court  reviewed  and  evidence  held  sufficient  to  sustain  the  find- 
ings.    (See  opinion.) 

Idem  —  Finding,  as  to  Flow  and  Use  of  Water,  Construed.  —  A 
finding  that  *  defendant  is  entitled  to  a  decree  that  during  the  non. 
irrigating  months  the  waters  of  Jack's  Valley  creek  shall  flow  in 
equal  portions  in  the  north  and  south  beds  or  channels  of  said  stream, 
and  that  both  plaintiff  and  defendant  may  use  said  water  in  the  non* 
irrigating .  season  for  stock  and  domestic  purposes,  as  it  flows  across 
their  respective  lanrl,  in  the  natural  beds  or  channels,"  is  not  a  find- 
ing that  defendant  has  the  right  to  use  one-half  of  the  water  flowing 
in  the  stream,  nor  any  given  quantity  thereof,  except  sufficient  for  his 
stock,  etc. 
Idem  —  Evidence  —  Opinion  of  Witness  —  Facts.  —  A  question  asked  a 
witness  as  to  which  of  two  channels  the  water  of  a  creek  would  flow 
in  if  unobstrncte>l  does  not  call  for  the  opinion  of  the  witness,  but  for 
a  facu  de.ived  from  personal  observation,  and  is  not  an  inquiry  calling 
for  expert  testimony. 
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Error — Whbn  Cured. — Error  in  excluding  testimony  is  cured  by  its  admis- 
sion at  a  subsequent  stage  of  the  trial. 

On  Rehearing— Appeal — Rbhearino— Modifying  Judgment.— On  peti- 
tion for  reheiring,  where  complaint  as  to  a  portion  of  the  judgment  is  for 
the  first  time  made,  and  it  appears  that  such  portion  was  not  author  zed 
by  the  pleadings,  the  judgment  will  be  modified  in  that  respect,  and  the 
rehearing  denied. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District^ 
Douglas  County. 

The  facts  are  st  tted  in  the  opinion. 

Robt,  M,  Clarke^  for  Appellant. 

D.  W.  Virgin,  J,  R.  Judge,  and  Trenmor  Coffin,  for  Respondent. 

By  the  Court,  Murphy,  J.: 

This  action  was  brought  to  recover  damages  for  the  alleged 
wrongful  and  unlawful  diversion  of  water  fi-om  Jack's  Valley 
•creek,  and  away  from  a  portion  of  appellant^s  land,  at  times 
during  the  irrigating  seasons  of  1882,  1883,  ltf84  and  1885;  for 
diverting  the  waters  of  said  creek  away  from  the  natural  chan- 
nel or  l>ed  thereof  in  the  non-irrigating  season,  to  wit:  in  the 
.months  of  November,  December,  January,  February,  and  March 
in  the  years  1881,  1882,  1883,  1884,  and  1885,  and  away  from  a 
.portion  of  appellant's  land;  for  diverting  a  portion  of  the 
water  of  said  stream  during  the  irrigating  season  of  the  years 
1882,  1883,  1884,  and  1885,  and  discharging  a  portion  of  said 
water  so  diverted  upon  the  lands  of  appellant,  washing  chan- 
nels and  gullies  therein,  and  destroying  about  fifteen  acres 
thereof;  for  diverting  the  water  of  said  stream  from  the  natural 
•channel  or  bed  thereof  during  the  non-irrigating  months,  to 
wit:  November,  December,  January,  February  and  March  of 
the  years  1882,  1883,  1884,  and  1885,  spreading  the  same  over 
lands  of  respondent  lying  above  Unda  of  a()pellHnt,  thereby 
fla^ding  appellant's  land,  making  it  too  wet,  and  injuring  the 
crops  grown  thereon,  and  rendering  the  said  land  unfit  for  cul- 
tivation,— and  for  an  injunction  to  prevent  further  threatened 
injuries.  Defendant  in  his  answer  denies  that  any  act  or  acts 
•of  his,  whether  mentioned  in  the  complaint  or  not,  wrongfully, 
4inlawfully,   or   otherwise,    ever   in   any    way    or   maimer  ^injured 
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the  plaintitTs  Innd,  or  the  crops  growing  thereon.  The  cause 
was  tried  before  the  court  without  a  jury.  Judgment  was  ren- 
dered in  favor  of  the  defendant  for  his  costs.  Plaintiff  ap|ieab 
from  the  judgment,  and  from  the  order  overruling  his  motion 
for  a  new  trial.  The  cause  comes  up  for  review  on  the  state- 
ment on  motion  for  new  trial,  and  the  appeal  is  based  upon  the 
grounds:  (1)  The  insufficiency  of  the  evid«=^nce  to  justify  the 
findings  and  decision  of  the  court;  (2)  errors  of  law  occurring  at  the 
trial,  duly  excepted  to  by  the  plaintiff. 

The  findings  of  fact  are  as  follows:  "  (1)  That  from  time  im- 
memorial a  natural  stream  or  watercourse,  known  as  'Jack's 
Valley  Creek,'  has  flown  and  run  from  the  Sierra  Nevada  moun- 
tains eastward  across  Jack's  valley;  that  a  short  distance  below 
where  said  stream  debouches  from  the  mountains  into  said 
Jack's  valley  the  bed  or  channel  thereof  divides  into  two  natural 
beds  or  channels,  through  v/hich  two  natural  beds  or  channels 
the  waters  of  said  creek  have  divided  and  flowed  from  time 
immemorial.  Said  two  natural  beds  or  channels  are  known  in 
this  case  and  in  the  testimony  as  the  *  North  Stream,'  and  the 
'South  Stream,*  respectively;  that  the  north  stream  flows  from 
the  point  where  said  creek  divides  into  two  channels,  across  the 
northwest  portion  of  defendant's  lands,  and  thence  on  to  the 
lands  of  plaintiff;  the  south  stream  flows  from  said  point,  Ihj- 
tween  the  defendant's  house  and  bam,  across  the  entire  length 
— from  west  to  east — of  defendant's  land,  and  thence  on  to  lands 
of  plaintiff.  (2)  That  during  the  trial  of  said  cause  plaintiff 
and  defendant,  and  all  of  the  ranchers  or  farmers  in  Jack's 
valley,  made,  signed,  and  filed  herein  in  oj>en  cotirt  the  follow- 
ing stipulation  and  agreement,  to  wit:  *  It  is  agreed  in  ojieu 
court,  between  plaintiff  and  defendant  and  their  respective  at- 
torneys, and  other  i)ersons  herein  named,  that  the  plaintiff  ia 
the  owner  of  and  has  the  title  to  the  land  described  in  the  com- 
plaint, and  has  been,  as  in  the  complaint  alleged;  that  the 
defendant  is  the  owner  of  and  has  the  title  to  the  land  described 
in  his  answer,  and  luis  been  such  owner,  as  in  the  answer 
alleged.  It  is  further  agreed  that  the  plaintiff,  Winter,  is  the 
owner  of,  and  entitled  to  use  during  the  irrigating  season,  all 
the  water  of  the  stream  in  controversy  for  and  during  four  days 
and  six  hours  in  each  eight  days;  that  the  defendant,  Robert 
Fulstone,  is  the  owner  of  and  entitled  to  use  during  the  irri- 
gating season  all   the  water  of  the  stream  in  controversy  for  one 

Digitized  by  LjOOQ IC 


April,  1889.]  Winter  v.  Fulstonb.  263 

Opinion  of  the  Coart — Murphy,  J. 

day  and  twelve  hours  of  each  eight  days;  that  Henry  Fulstone 
is  the  owner  of  and  entitled  to  use  during  the  imgating  season 
all  the  water  of  the  stream  in  controversy  for  six  hours  during 
each  eight  days;  that  6.  F.  Nesmith  is  the  owner  of  and  enti< 
tied  to  use  during  the  irrigating  season  all  the  water  of  the 
stream  in  controversy,  one  day  during  each  eight  days;  that 
A.  B.  Johns  is  the  owner  of  and  entitled  to  use  during  the  irri- 
gating season  all  the  water  of  the  stream  in  controversy 
during  one  day  of  each  eight  days;  that  the  use  of  the 
water  herein  stipulated  for.  the  time  mentioned  is  to  be  con- 
secutive use,  and  to  be  in  the  order  herein  mentioned. 
It  is  further  stipulated  that  the  decree  of  the  court  shall 
be  entered  in  pursuance  of  'and  conformity  with  the  stipulation, 
and  the  [)arties  shall  be  severally  enjoined  from  interfering  with 
each  other's  use.  It  is  understood  that  the  irrigating  season 
meant  by  this  stipulation  begins  on  the  first  day  of  April  and 
ends  on  the  thirty-fii*st  day  of  October  of  each  year.  As  to  the 
remaining  months,  as  to  the  use  of  the  watei*  during  such 
months,  the  question  is  not  closed  by  this  stipulation, 
but  remains  open.  It  is  further  stipulated  that,  when  the  time 
or  turn  of  the  several  parties  mentioned  herein  occurs,  it  shall 
be  his  right  and  duty  to  turn  and  take  the  water,  if  he  requires 
it,  and  that  until  the  water  is  so  turned  it  t^hall  continue  to  flow 
in  the  course  or  ditch  where  for  the  time  being  it  shall  be 
found.  The  time  and  day  shall  be  held  to  begin  at  sunrise  in 
Jack's  valley.  This  stipulation  shall  be  of  no  binding  force  or 
eflect  unless  signed  hy  and  concurred  in  by  all  persons  named, 
among  whom  said  waters  are  apportioned  by  periods  of  time, 
and  not  to  apply  to '  any  matters  not  specifically  named."  (This 
stipulation  was  signed  by  the  attorneys  for  plaintiff  and  the 
defendant,  it  was  also  signed  by  all  the  ranchers  in  Jack's 
valley)  "(3)  The  defendant  never  at  any  time  during  the 
irrigating  season  of  any  year  mentioned  in  plaintifi''s  complaint 
diverted  any  of  the  water  of  Jack's  Valley  creek  from  the  nat- 
ural bed  or  channel  thereof  at  any  point,  or  from  either  bed  or 
channel  thereof,  at  or  below  the  point  where  said  creek  divides 
into  two  channels;  and  never  permanently  or  otherwise  turned 
the  water  of  said,  stream,  or  any  part  thereof,  away  from  the 
bed  or  beds  or  channels  of  said  stream;  and  never  in  any  way  used 
the  water  of  said  stream;  except  as  he  was  lawfully  and  rightfully 
entitled  to  divert  and  use  the  same  as  set  forth  in  the  above- 
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mentioned   stipulation;    that   the  right  of  all  parties  signing  said 
stipulation  to  divert  and    use    said    water  during   the  irrigating 
season,  as  set  forth    in    said    stipulation,  has    existed    and  been 
actually  used  and  enjoyed  for  more  than  ten  years  last  past.     (4) 
That  defendant    never  at  any   time  during  the  irrigation  season 
of  any  year  mentioned  in    plaintifTs    complaint    diverted  any   of 
the  waters  of  said  Jack's  Valley  creek,  and,  after  diverting,  dis- 
charged the  same,  or  any  part  thereof,   upon  any  lands  of  ]ilaint- 
iff.     (5)     That  defendant  never  in  any  of  the  years  mentioned  in 
plaintiffs  complaint,  in  the  non-irrigating   season,  in  the  months 
of     November,      December,      January,      February,    and      Manrh, 
diverted  any  of   the   waters   of  said   Jack's  Valley  creek,  or  from 
either   or  any  bed  or  channel   thereof,  and  turned  or  spread  the 
same    upon    or   over    any   land    owned    or   occupied   by    him,    or 
diverted   any   of  the   watera   of  said   creek,    or   turned  or  spread 
the   same  upon  or  over  any  lands  whatever  during  said    months. 
(6)     That   it  has    been    the    custom    of    plaintiff  and    deftsndant, 
and  of  other  farmers  or  ranchers  in  Jack's  valley,  for  the  ten  years 
last  past,  in  the  non-imgating  season,  to  turn  all  the  water  of  said 
creek  out    oi    their   irrigating    ditches,  back    into  the'  north   and 
south    streams    of   said   creek,   and    it    has    been    the    custom    of 
plaintiff  and   defendant  in    the  noh-irrigatin;^  season  to  turn  the 
water    of    said    creek    in    as   near   equal    proportions  as  possible, 
into   the    north    and    south  streams   of 'said    Jack's  Valley  creek, 
respectively;  that  for  ten  years  last  past  it  has  been  the  custom 
of    defendant,    with    the    knowledge,    consent,    and    acquiescence 
of   plaintiff,   in   the    non-irrigating    season,    to    turn   some  of  the 
water   out  of  the  south   stream    into   the    north    stream     of  said 
creek  so   that  the  water  ran  in  equal  proportions  down   said   two 
streams,    respectively,       (7)    That   defendant's   lands   are   situate<l 
to  the  west  of  and  on    much*  higher   ground   than   the   lands  of 
plaintiff  lying  to   the  east  of  defendant's  land;    that  the   damage 
claimed    by    plaintiff  is    upon    his   land  lying  immediately  to  the 
east    of    defendant's    lands;     and    upon    the    upper  and    western 
portion     of    plaintiffs     lands,     which     lie    north    of    defendant's 
lamN,    there    are    large  tracts   of    niai*shy    or    boggy  land,   out  of 
which    ooze   and    rise  large  quantities    of   water,   which    flows   for 
some  distance  over  the  surface  of   the  land,  and   then  seeps  and 
percolates    into    the    soil,    and     disappears;     that    the    lands    of 
plaintiff  lying   immediately   to   the   east   of  defendant's  is  heavy, 
wet  land;  that  the   wet  condition  of  said  land  is  caused  by  water 
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seeping  and  percolating  into  the  same  from  the  marshy  and 
boggy  land  above,  and  from  melting  snows  in  and  near 
the  foot  of  the  mountains,  and  is  in  nowise  caused 
by  any  act  or  negligence  or  fault  of  defendant.  (8) 
That  plaintiff  has  not  been  damaged  in  his  crops  as 
alleged  in  his  complaint,  except  by  natural  causes,  over  which 
defendant  had  no  control;  the  lands  'upon  which  crops  were 
alleged  to  have  been  damaged  were  in  each  of  the  years  men- 
tioned in  said  com])laint  in  proper  condition  for  plowing  and 
seeding  as  early  as  other  lands  of  the  same  character  in  Jack's 
Valley;  that  crops  on  said  lands  averaged  well  with  similar 
crops  on  like  lands  in  the  same  years.  (9)  That  plaintiff  has 
not  been  damaged  by  the  washing  away  or  washing  into  gullies, 
or  by  any  washing  of  his  land  by  any  act  or  fault  or  negli- 
gence of  defendant;  that  there  has  been  some  damage  done  to 
plaintiff's  land  by  washing  near  the  lower  portion  of  his  land, 
at  and  near  the  east  side  of  Jack's  valley,  far  below  the  lands 
of  defendant,  but  that  said  lands  were  so  damaged  by  extra- 
ordinary high  waters  and  freshets,  over  which  defendant  had 
and  could  exercise  no  control.  Said  damages  were  principally 
caused  by  high  waters  and  freshets,  over  which  defendant  had 
and  could  exercise  no  control.  Said  damages  were  principally 
caused  by  high  water  caused  by  rains  and  storms,  which  the 
witnesses  in  this  case  have  called  *the  floods  of  the  spring  of 
1^62,'  and  by  a  *  cloud  burat*  in  the  summer  of  1882.  None 
of  said  da* n ages  were  caused  by  the  ordinary  flow  of  the  water 
of  Jack's  Valley  creek  at  its  ordinary  stages." 

The  court  finds,  as  a  matter  of  law,  that  the  waters  of  Jack's 
Valley  creek  shall  be  distributed  to  the  parties  for  the  time  and 
in  the  manner  as  set  forth  in  the  stipulation,  and  each  pei*son 
signing  said  stipulation  is  enjoined  from  interfering  with  the 
rights  of  the  others;  that  the  waters  of  said  creek  shall  flow  in 
equal  portions  in  the  north  and  south  beds  or  channels  of  said 
stream  during  the  non-irrigating  seasons;  and  that  both  plaint- 
iff and  defendant  may  use  said  water  for  stock  and  domestic 
purposes,  as  it  flows  across  their  lands  in  its  natural  beds  or 
channels. 

Counsel  for  appellant  contends  that  finding  No.  1  is  not  sup- 
ported by  the  evidence,  an<l  that  the  decree  is  void,  because 
the  plaintiff  in  his  complaint,   having  alleged    that   the  water   of 
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Jack's  Valley  creek  in  its  natural  bed  or  channel,  when  not 
wrongfully  and  unlawfully  diverted  by  the  defendant,  passed 
through  and  over  plaintiff's  land,  and  supplied  him  with  water 
to  irrigate  his  land,  for  his  stock  and  domestic  purposes;  that 
the  defendant  having  denied  that  the  natural  bed  or  channel  of 
said  creek  passed  through  or  over  lands  of  plaintiff,  as  set  forth 
in  his  complaint,  and  averred  that  the  said  creek  in  its  natural 
course  and  channel  passed  through  and  over  the  lands  of 
defendant,  and  supplied  him  with  water  for  irrigating  his  land, 
for  his  stock  and  domestic  purposes,  that  it  then  became  the 
duty  of  the  court  to  say  that  the  statements,  as  made  by 
one  of  the  parties,  were  true  and  the  other  false,  and 
that  the  natural  and  only  channel  of  said  creek  passed 
through  and  over  either  the  lands  of  the  plaintiff  or  the  defend- 
ant. It  is  the  duty  of  nisi  prius  courts  to  seek  for  the  truth  in  all 
cases  where  the  testimony  is  conflicting.  As  was  said  by  Chief 
Justice  Hawley  in  the  case  of  Barnes  v.  Sahron^  10  Nev.  217: 
"  It  does  not  necessarily  follow,  that  because  there  is  a  conflict 
in  the  testimony,  that  one  or  the  other  of  the  witnesses  have 
testified  falsely,  and  that  the  court  must  take  the  whole  state- 
ment of  one  and  reject  the  entii-e  testimony  of  the  other.  It  is 
the  duty  of  all  courts  first  to  ascertain  whether  or  not  the  testi- 
mony can  be  harmonized  upon  any  given  state  of  facts,  before 
any  part  thereof  is  rejected."  The  judge  who  tried  this  cause 
was  brought  face  to  face  with  the  witnesses,  and  could  judge  of 
their  credibility.  It  also  appears  from  the  record  that  after  the 
testimony  was  concluded,  and  before  the  attorneys  had  argued 
the  cause  to  the  court,  by  request  of  the  parties  in  this  action, 
the  judge,  accompanied  by  the  sheriff,  plaintiff,  defendant, 
their  attorneys,  and  H.  H.  Bence,  who  had  made  the  surveys 
and  was  a  witness  in  the  case  for  both  parties,  went  upon  the 
lands  of  plaint ifl*  and  defendant,  and  made  a  personal  inspec- 
tion of  the  channels,  streams,  ditches,  dams,  sloughs,  swales, 
cuts,  washouts,  marshes,  springs,  water-heads,  and  stumps  of- 
trees  testitie<l  to  u[>on  tiie  trial.  With  all  the  testimony  fresh 
in  his  mind,  he  could  apply  the  facts  as  presented  to  him  to 
each  and  every  object  and  thing  mentioned  by  the  witnesses 
during  the  trial.  With  all  these  advantages,  the  court  |>assed 
upon  the  question,  made  its  finding,  which  is  consistent  with 
and  su]»porte(l  by  the  evidence,  and  declares  that  there  are  two 
channels   or   beds    to   Jack's    Valley    creek,    and,    under    a    well 
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settled  rule  of  this  and  other  courts,  announced  in  a  great  num- 
ber of  decisions,  we  will  not  disturb  the  nndings  and  decree  of  the 
couit. 

Finding  2  is  supported  by  a  decree  of  the  territorial  courts 
i-endered  at  Genoa,  Douglas  county,  in  the  month  of  August, 
1864,  from  which  it  appears  that  the  Aj)pellant  in  this  action 
was  one  of  the  plaintiffs  in  that,  and  the  grantors  of  the  respond- 
ent were  the  defendants,  and  the  agreement  to  a|)portion  the 
waters  of  Jack's  Valley  creek,  as  set  forth  in  the  stipulation  con- 
tained in  this  finding,  is  based  upon  the  said  decree  of  said 
court.  Findings  3  and  4  are  suppoiiied  by  the  evidence.  Upon 
the  trial  of  this  case,  the  plaiutiflf  did  not  introduce  any  testi- 
mony tending  to  prove  that  the  defendant  did,  at  any  time  dur- 
ing the  irrigating  season  of  any  of  the  years  mentioned  in  the 
complaint,  divert  any  water  from  the  stream,  other  than  at  the 
times  and  in  the  manner  in  which  he  was  entitled  to,  as  set> 
forth  in  the  stipulation,  nor  does  it  appear  from  the  evidence 
that  he  ever  discharged  any  water  upon  the  plaintiflTs  land. 
Findings  5,  7,  8,  and  9  are  supported  by  the  evidence 

Counsel  for  appellant  argues  that  finding  6  cannot  be  sus- 
tained because  the  plaintiff  in  his  complaint  alleges  that,  dur- 
ing the  non-irrigating  season,  the  defendant  is  not  entitled  to 
use  or  have  flow  through  the  south  channel  of  said  stream  but 
one-sixth  of  the  water  of  Jack's  Valley  creek,  while  the  defend- 
ant avers  in  his  answer  that  he  is  entitled  to  one-third  of  the 
water  flowing  therein,  and,  the  court  having  decreed  that  the 
waters  of  Jack's  Valley  creek  shall  flow  in  as  equal  proportions 
as  possible  into  the  north  channel  and  the  south  channel,, 
therefore  the  couii;  has  Siiid  that  the  defendant  is  entitled  to 
one-half  of  the  water  flowing  in  said  creek,  and  by  so  deciding, 
the  said  finding,  and  the  decree  rendered  thereon  is  er- 
roneous, because  it  does  not  conform  to  the  pleadings.  We 
do  not  understand  from  the  reading  of  the  finding  or  decree 
that  the  court  has  awarded  to  the  defendant  one -half  of  the 
water  of  said  stream  during  the  non- irrigating  seasons,  nor  any 
given  quantity  of  the  waters,  except  sufficient  for  his  stock  and 
domestic  purposes.  The  said  finding  declares  what  has  been 
the  custom  of  the  farmers  in  Jack's  valley  for  the  past  ten 
years.  In  subdivision  2  of  the  conclusions  of  law  the  court 
says  "that  the  defendant  is  entitled  to  a  decree  that  during  the 
months     of    November,      December,     January,      Februanc,     and 
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March,  the  waters  of  Jack's  Valley  creek  shall  flow  in  equal  por- 
tions, in  the  north  and  south  beds  or  channels  of  said  stream, 
and  that  both  plaintiff  and  defendant  may  use  said  water  in  the 
non-irrigating  season  for  stock  and  domestic  purposes,  as  it  flows 
across  their  respective  lands,  in  the  natural  beds  or  channels."  It 
is  set  forth  in  the  decree  that  "  the  plaintiff  and  defendant,  and 
^each  of  their  agents,  attorneys,  employes  and  grantees,  be,  and 
they  are  hereby,  perpetually  enjoined  and  •  restniined  from 
diverting  the  water  of  said  ci'eek.  and  from  making  any  other 
or  different  use  thereof  than  is  hei-einbefore  provided,  in  the 
non-irrigating  season,  and  from  irrigating  their  lands  with  said 
water,  or  from  spreading  said  water  over  their  lands  for  any 
purpose,  in  the  non-irrigating  season,  as  hereinbefore  defined." 
From  the  reading  of  the  foregoing,  it  is  made  very  clear  that 
the  court  did  not  give  to  the  defendant  the  right  to  use  one- 
liaif  of  the  water  flowing  in  the  stream,  nor  any  given  quantity 
of  the  water,  except    sufficient    for    his    stock  and  domestic    pur- 


Tiie  question  asked  the  witness  Bence,  as  to  which  of  the 
two  channels  the  water  would  flow  in  if  unobstructed,  did  not 
call  for  the  opinion  of  the  witness,  but  a  fact  derived  from  per- 
sonal observation.  It  was  not  an  inquiry  into  any  subject- 
matter  which  recjuired  any  peculiar  habit,  study  or  scientific 
knowledge  to  enable  him  to  understand  and  answer  the  question 
intelligently.  (Alt  v.  California  F.  Syrup  Co,,  19  Xev.  118.)  It 
was  proper  cross-examination,  as  the  witness  had  testified  in  chief 
as  to  the  course  and  condition  of  the  channel.  If  the  ruling 
-of  the  court  in  excluding  the  testimony  of  Thorne,  when  first 
offered,  was  error,  it  was  cured,  because  at  another  stage  of  the 
proceedings  tl)e  record  shows  that  he  was  permitted  to  answer 
the  questions  as  to  the  con^lition  of  the  ditches  and  turnouts, 
{Lee  V.  McLeod,  17  Nev.  118;  Bianchi  v.  Majgini,  17  Nev.  337; 
Patchenw,  Kedey,  19  Nev.  403.)  Judgment  and  order  denying  a 
new  trial  affirmed. 

By  the  Court,   Murphy,  J.,  on  rehearing  : 

A  petition  for  a  rehearing  has  been  filed,  and  although  the 
appellant  testitied  on  the  trial  of  the  case  that  he  did  not  use 
the  water  during  tho  non-irrigating  months,  he  now  complains 
because   the   court  enjoined  "hiui    from  the  use   of   the   water  dur- 
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ing  the  non-irrigating  season.  As  there  is  nothing  in  the 
pleadings  that  authorized  the  court  to  enjoin  Winter  from  the 
use  of  waiter  during  the  non-irrigating  months,  the  judgment 
will  be  modified  by  striking  out  the  name  of  Winter  from  that 
portion  of  the  judgment  enjoining  him  from  the  use  of  water 
during  the  non-irrigating  months,  and  as  so  modified  the  judgment- 
is  affirmed.     Rehearing  denied. 


[No.  1289.] 


RENO  SMELTING,  MILLING  AND  REDUCTION  WORKS,. 
A  Corporation,  Respondent,  v.  C.  C.  STEVENSON,  et  al.^ 
Appellants. 

Adoption  of  Common  Lav— AppucABiLmr  of— Statute  Construid — 
Intknt  of  Legislature. — The  term  *' common  law  of  England'^ 
was  employed  in  the  statute  adopting  it,  (Gen.  Stat.  3021)  in  the  Ben8» 
it  is  geierally  understood  in  this  country,  and  the  intention  of  tho 
legislature  was  to  adopt  only  so  much  of  it  as  was  applicable  to  our 
condition. 

Idem  —  Water  Rights  —  Riparian  Rights  not  Applicable  —  Prior. 
Appropriation.  —  Hefd,  that  the  common-law  doctrine  of  riparian 
rights  is  unsuited  to  the  condition  of  this  state,  and  that  this  caso 
should  have  been  determined  by  the  application  of  the  principles  of 
•^  prior  appropriation.  {Jones  v.  Adams,  19  Nev.  78,  overruling  Van^ 
sickle  V.  HaineSf  7  Nev.. 249,  affirmed.) 

Appeal    from    the    Distiict    Court    of  the  State    of  Nevadai 
Washoe  County. 

R.  E.  BiGELOW,  Dij*rict  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  F,  Alexander,  Attorney  General,  Robert  H.  Lindsay  and 
Thomas  H,  Wells,  for  Appellants: 

I.  The  judgment  and  decree  rendered  herein  should  \» 
reversed.  It  is  not  supported  by  the  allegations  of  the  com- 
plaint The  complaint  bases  plaintiff's  right  to  recover  in  any 
event,  either  upon  its  legal  or  equitable  cause  of  action,  upon  t^ 
prior  appropriation  of  the  waters  of  the  Truckee  river,  and 
there  is  no  allegation  in  said  complaint  which  justified  a  decree 
based  upon  riparian  ownership.  {Bogga  v.  Merced  i/.  Co.,  14 
CaL  356;  Gregory  v.  Nelson,  41    Cal.   278>  Lothian  v.  Mood,  65 
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€al.  164;  Foster  v.   Goddard,  1  Black.  506;  Grosholz  v.  Newman, 
21  Wail.  481.) 

II.  The  quantity  of  water  to  which  the  appropiiator  is 
entitled  is  measured  by  his  means  of  appropriation,  as  applied 
to  the  natural  existing  state  of  the  stream,  and  the  configura- 
tion of  the  ground  through  and  over  which  it  runs.  (Gould 
Wat.,  Sec.  231;  Ophir  S.  Af.  Co.  v.  Carpenter,  6  Nev.  393; 
Carothera  v.  Pemberlon,  I  Mon.  111.)  The  law  of  appropria- 
tion has  never  recognized  the  right  of  the  appropriator  to  make 
a  dam  out  of  the  stream  itself.  The  gist  of  all  the  cases  on  the 
subject  is  that  the  appropriator  acquires  a  usufruct  in  such 
water  as  by  artificial  means  and  appliances  he  diverts  or  appro- 
priates from  the  stream,  to  some  beneficial  use.  In  this  case  it 
is  the  water  brought  to  the  reductioQ  works  and  used  in  running 
the  machinery  that  is  appropriated,  and  no  part  of  the  water 
remaining  in  the  stream  is  or  can  be  by  any  pretense  appro- 
priated to  the  use  of  respondent. 

III.  The  common  law  of  England  must  be  understood  as 
having  been  adopted  only  in  cases  where  it  is  applicable  to  the 
habits  and  conditions  of  our  society,  and  in  harmony  with  the 
genius,  spirit  and  objects  of  our  institutions.  (1  Kent's  Com., 
472,  536;  State  v.  Calvin,  Charl.  (Ga.)  166;  Wilfordv.  Grant,  Kirby, 
<Conn.)  114;  Barlow  v.  Lambert,  28  Ala.  704;  65  Am.  Dec,  374; 
Boyer  v.  Sweet,  3  Scam.  120;  Stuart  v.  People,  3  Scam.  404;  Penny 
V.  Little,  3  Scam.  301;  Poidtney  v.  Rosa,  1  Dall.  238;  Seeley  v. 
Peters,  5  Oilman,  150;  Shewell  v.  FeU,  3  Yeates  17;  Linddey  v. 
Coats,  1  Ohio,  243;  Carson  y.  Blazer,  2  Binn.  475;  4  Am.  Dec.  463; 
Shrunk  v.  Scfiuylkill  R  Co,,  1 4:  S.  &  R.  71;  Morgan  v.  King,  30 
Barb.  9;  Wagner  v.  Bissell,  3  Iowa,  396;  Norris  v.  Harris^  15  Oal. 
226;  Le  Barron,  v.  Le  Barron,  35  Vt.  365;  CTnited  States  v.  Worrall, 
2  Dall.  384;  Sackett  v.  Sackett,  8  Pick.  309;  McClintock  v.  Bryden, 
5  Cal.  100;  63  Am.  Dec.  87;  People  v.  Canal  Appraises,  33  N.  Y. 
482;  Ex-parte  Blanchard,  9  Nev.  105;  Evans  v.  Cook,  11  Nev.  74; 
Clark  V.  Clark,  17  Nev.  128.) 

IV.  We  base  our  argument  on  the  right  to  make  a  reason- 
able use  of  water  without  a  damage  to  either  party.  Plaintiffs 
are  appropriators,  and  their  act  shows  that  in  diis  case  to  con- 
fine them  to  the  rights  riparian  would  preve&t  beneficial  use  by 
them  of  the  water  needed  at  their  works.  We  have  the  aune 
rights  they  have.  They  have  measured  their  appropriation, 
and  they  have   constructed   their  works,  and  they  are  not  capa- 
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ble  of  taking  up  so  much  water  as  they  have  appropriated  and 
make  a  reasonable  and  beneficia]  use  of  it,  and  we  claim  the  right 
to  come  in  and  make  beneficial  use  of  that  which  goes  practi- 
cally to  waste.  The  dam  constructed  by  plaintiff  is  not  on  land 
owned  by  plaintiff.  Appropiiation  is  the  law  governing  the 
question  of  water  rights  in  this  state.  Appropriation  means 
for  a  reasonable  and  beneficial  purpose.  This  water  may  be 
turned  and  diverted  from  its  natural  channel,  and  the  actual 
taking  and  use  measures  the  rights  and  determines  the  rights 
of  others.  (Heath  v.  WiUiams,  25  Me.  209;  43  Am.  Dec.  265; 
Mas(m  V.  Bill,  5  B.  &  Ad.  27;  Liggins  v.  Iiige,  7  B.  &  C'r.  682; 
Sampson  v.  Hoddinotty  1  C.  B.  N.  S.  590;  Emhry  v.  Oioen,  W. 
H.  &  G.  6  Exch.  370;  N<yrtham  v.  Hurley,  1  El.  <fc  Bl.  673;  Miner 
V.  GUmaur,  12  Moore  P.  C.  156;  Wood  v.  Waud,  W.  H.  &  G.  3 
Exch.  781;  Godd.  Eas.  300,  307;  Hill  v.  Le  Normand,  Ariz.,  Jan. 
1888;  16  Pac.  Rep.  266;  Kcd&r  v.  Campbell,  13  Or.  596;  Bed  Biver 
B.  MiUs  v.  Wright,  30  Minn.  252;  44  Am.  Rep.  194;  Yunker  v. 
Nichols,  1  Col.  551,  Z.  G.  M.  Co.  v.  Blake,  24  Fed.  Rep.  249;  Bogers 
V.  Bruce,  17  Pick.  184;  Unum  M.  d:  M.  Co,  v.  Ferris,  2  Saw.  176; 
27  Law  Library,  21.) 

B.  S,  Mesick,  for  Res|K>ndent: 

I.  The  findings  of  fact  made  and  conclusions  drawn  by  the 
district  court  and  the  judgment  entered  are  fully  supported  by 
the  pleadings  in  the  case.  Ajs  against  a  mere  intruder  it  is  suf- 
ficient for  a  plaintiff  to  allege  mere  possession  under  claim  of 
right.  (Ang.  Wat.  Cour.  Sec.  407.)  The  defendants  are  mere 
intruders. 

In  the  case  made  by  the  complaint  no  occasion  existed  for 
relying  upon  or  stating  any  particular  title  in  plaintiff.  The 
character  of  plaintiff's  title  could  only  be  material  as  against 
one  claiming  by  virtue  of  some  right  in  himself  in  a  contest 
between  two  as  to  which  had  the  better  right.  But  the  allega- 
tion of  ownership  and  possession  is  sufficient  under  all  prece- 
dents to  let  in  proof  of  any  and  all  titles  which  the  plaintiff 
may  possess,  whether  arising  fi*om  riparian  ownership  alone, 
or  from  such  ownership  with  use,  or  from  appropriation  and 
use  alone  without  any  ownership  in  the  land  through  which 
the  stream  flows.  (Ang.  Wat.  760-768;  Parker  v.  Grisioold,  17 
Conn.  288;  42  Am.  Dec.  739;  2  Chit.  PI.  628.)     The  use  of  the  full 
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flow  of  the  stream  by  a  riparian  owner  is  an  incident  to  the  land  as 
much  as  are  the  stones  or  trees  or  metalliferous  rock  thereon. 

II.  Tlie  right  of  the  plaintiti*  to  the  undiminished  water  power^ 
which  it  had  created  by  its  dam  under  the  purchase  of  the  right  to 
build  and  maintain  it  from  the  owners  of  both  hanks  of  the  stream, 
is  as  perfect,  it  seems  to  us,  as  against  the  claims  of  these  defendants, 
as  would  be  the  power  of  steam  or  of  electricity  gathered  and  stored 
by  it  for  present  and  future  use. 

III.  The  plaintiff  is  engaged  in  a  laudable  and  lasting  pur- 
suit at  the  point  of  controversy,  having  fortified  itself  with 
such  titles  to  lands  and  easements  upon  the  banks  of  the  stream 
as  enabled  it  to  control  the  entire  stream  cU  tluit  place  without 
intruding  upon  the  rights  of  any  one.  These  easements  so 
owned  give  plaintiff  an  interest  in  the  wJiole  bed  of  t/ie  sfrean^ 
at  tJiat  pUbce  and  in  tJie  banks  for  the  distance  of  three  hundred 
feet  above  the  dam  structure,  sufficient  to  make  good  its  alle- 
gation of  ownership  and  possession  of  its  mill  dam,  whether 
or  not  the  term  mill  dam  be  held  to  mean  merely  the  artificial 
structure  or  the  pond  of  water  raised  by  the  dam  structure  and 
tlie  banks  of  the  stream  containing  it.  {Oolwell  v.  May's  W.  P. 
Oo.y  19  N.  J.  Eq.  245;  Hutdamtm  v.  Chicago  <t  N,  R.  Co,,  37 
Wis.  604.) 

IV.  Appellants  asseverate  that,  notwithstanding  the  wordB 
of  the  statute  book  of  the  state  and  the  decisions  of  this  court 
to  the  contrary,  the  common  law  of  England  does  not  prevail 
in  the  state  of  Nevada  in  reference  to  the  subject  of  water 
rights,  but  that  the  subject  had,  by  some  process,  passed  under 
the  dominion  of  something  called  the  common  law  of  the  Pacific 
coast.  Just  what  appellants  mean  by  the  phrase  common  law 
of  the  Pacific  coast,  they  have  not  made  clear.  But  we  are  pre- 
l)ared  to  maintain  that  there  is  no  law  to  bo  found  u|K>n  the 
statute  books  of  either  the  United  States  or  of  any  state,  nor 
any  decision  of  their  courts,  which  lends  any  support  whatso- 
ever to  the  idea  that  the  owner  of  a  fee  simple  title  to  land, 
through  which  flows  a  stream  of  water  not  appropriated  while 
the  land  was  part  of  the  public  domain,  is  lawfully  subject,  ex- 
cept by  the  right  of  eminent  domain  or  his  own  fault,  to  the 
loss  of  any  portion  of  that  stream  upon  his  own  land  and 
against  his  will,  whether  he  have  immediate  use  for  it  or  not 
Heath  v.  Williams,  25  Me.  209;  43  Am.  Dec.  279-80;  Const  of 
Nevada,  Art  XVII,  Sec.  2;   VansickU  v.  Haines,  7  Nev.  249.) 
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By  the  Court,  Belknap,  J.: 

This  action  is  brought  for  the  purpose  of  determining  rights 
to  the  use  of  water  upon  the  following  facts:  The  plaintiff  is  a 
corporation  engaged  in  the  reduction  of  ores.  It  is  the  owner 
in  fee  of  ten  acres  of  land  on  the  Truckee  river,  upon  which  its 
reduction  works  are  situated.  Long  prior  to  the  commission 
of  the  giievances  alleged  in  the  complaint,  it  built  a  dam  in  the 
river  at  a  point  above  its  own  land,  but  with  the  consent  of 
those  whose  lands  were  affected  thereby.  The  water  is  used  to 
famish  power  to  operate  machinery  at  the  works,  and  is  con- 
veyed from  the  dam  by  means  of  a  ditch  and  flume.  The  height 
of  the  dam  is  such  that  the  waters  of  the  river  flow  over  it 
about  ten  inches  above  its  crest,  and,  unless  the  water  is  main- 
tained at  this  height,  suflicient  cannot  be  diverted  to  All  the 
ditch  and  flume.  The  state  of  Nevada  is  the  owner  in  fee  of 
the  land  next  below  that  of  the  plaintiff  on  the  river.  The 
insane  asylum  of  the  state  is  situated  thereon,  and  the  defend- 
antSy  by  virtue  of  their  officas  of  governor,  controller,  and 
treasurer  of  the  state,  respectively,  are  commissioners  for  the 
care  of  the  insane,  and  as  such,  control  the  affairs  of  the 
asylum.  In  their  capacity  as  commissioners  they  have  caused 
the  pond  of  water  made  by  the  dam  of  the  plaintiff  to  be  tapped 
by  a  flume,  and  thereby  carried  a  portion  of  the  waters  to  the 
asylum  grounds  for  motive  power.  The  district  court  enjoined 
this  diversion  of  the  waters.  Plaintiff  upon  this  appeal  neither 
claims  nor  disclaims  a  right  by  virtue  of  a  prior  appropriation, 
but  urges  an  affirmance  of  the  judgment  upon  the  sole  ground 
that  it  is  a  riparian  proprietor,  and,  as  such,  is  entitled  to  the  natu- 
ral flow  of  the  water  through  its  land. 

The  rights  of  riparian  proprietors  are  thus  stated  by  Chan- 
cellor Kent:  *' Every  proprietor  of  lands  on  the  banks  of  a 
river  has  naturally  an  equal  right  to  the  use  of  .the  water  which 
flows  in  the  stream  adjacent  to  his  lands  as  it  was  wont  to 
run  (cuivere  solebcU,)  without  diminution  or  alteration.  No 
proprietor  has  the  right  to  use  the  water,  to  the  prejudice  of 
other  proprietors  above  or  below  him,  unless  he  has  a  prior 
•right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He 
has  no  property  in  the  water  itself,  but  a  simple  usufruct  while 
it  pahses  along.  Aqua  currit  et  debet  currere  ut  currere  solebat. 
Vol.  XX— 18. 
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is  the  language  of  the  law.  Though  he  may  use  the  water  while 
it  runs  over  his  land  as  an  incident  to  the  land,  he  cannot  reason- 
ably detain  it,  or  give  it  another  direction,  and  he  must  return 
it  to  its  ordinary  channel  when  it  leaves  his  estate.  Without 
the  consent  of  the  adjoining  proprietors,  he  cannot  divert  or 
diminish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  upon  the 
proprietors  above,  without  a  grant,  or  an  uninterrupted  enjoy- 
ment of  twenty  years,  which  is  evidence  of  it."  (3  Kent  Ck)mm. 
439.)  "It  is  wholly  immaterial,"  says  Judge  Story,  in  Tyler  v. 
Wilkinson,  4  Mason,  400,  **  whether  the  party  be  a  proprietor 
Above  or  below,  in  the  course  of  the  river.  The  right  being 
common  to  all  the  proprietors  on  the  river,  no  one  has  a  right  to 
dimmish  the  quantity  which  will,  according  to  the  natural  cur- 
rent, flow  to  a  proprietor  below,  or  to  throw  it  back  upon  a  pro- 
prietor above.  This  is  the  necessary  result  of  the  perfect 
equality  of  right  among  all  the  proprietors  of  that  which  is 
common  to  all."  But  the  rule  of  the  common  law  has  never 
been  applied  by  the  courts  of  this  state,  except  as  hereinafter 
mentioned.  The  condition  of  settlers  upon  the  public  lands  of 
the  state  necessitated  a  diversion  of  running  waters  from  their 
natural  channels  for  agricultural  purposes,  and  our  courts  have, 
with  the  exception  stated,  protected  the  first  appropnator  to 
the  extent  of  his  appropriation  to  any  beneficial  use,  and  no 
obligation  has  been  imposed  upon  him  to  return  the  water  to 
its  natural  channel.  The  history  of  this  subject  is  clearly 
stated  by  Mr.  Justice  Field,  in  Atc/iison  v.  Fetersony  20  Wall. 
510,  as  follows:  '*By  the  custom  which  has  obtained  among 
miners  in  the  Pacific  states  and  territories,  where  mining  for 
the  precious  metals  is  had  on  the  public  lands  of  the  United 
States,  the  first  appropriator  of  mines,  whether  in  placers,  veins, 
or  lodes,  or  of  watei*s  in  the  streams  on  such  lands  for  mining 
purposes,  is  held  to  have  a  better  right  than  others  to  work  the 
mines  or  use  the  watera.  The  first  appropriator  who  subjects 
the  property  to  use,  or  takes  the  necessary  steps  for  that  pur- 
pose, is  regarded,  except  as  against  the  government,  as  the 
source  of  title  in  all  controversies  relating  to  the  property.  As 
respects  the  use  of  water  for  mining  purposes,  the  doctrines  of 
the  common  law,  declaratory  of  the  rights  of  riparian  owners, 
were,  at  an  early  day,  after  the  discovery  of  gold,  found  to  be 
inapplicable,  or  apjjlicable  only  in  a  very  limited  extent,  to  the 
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necessities  of  miners,  and  inadequate  to  their  protection."  Re- 
ferring to  the  rule  as  above  stated,  and  which  accords  to  the 
different  riparian  proprietors,  an  equal  right  to  the  use  of  the 
waters  of  the  stream,  the  opinion  proceeds:  "This  equality  of 
right  among  all  the  proprietors  on  the  same  stream  would  have 
been  incompatible  with  any  extended  diversion  of  the  water  by 
one  proprietor,  and  its  conveyance  for  mining  purposes  to 
points  from  which  it  could  not  be  restored  to  the  stream.  But 
the  government  being  the  sole  proprijtor  of  all  the  public 
iands;  whether  bordering  on  streams  or  otherwise,  there  was 
no  occasion  for  the  application  of  the  common  law  doctrine 
of  riparian  proprietorship  with  respect  to  the  waters  of  those 
streams.  The  government,  by  its  silent  acquiescence,  assented  to 
the  general  occupation  of  the  public  lands  for  mining,  and,  to 
encourage  their  free  and  unlimited  use  for  that  purpose, 
reserved  such  lands  as  were  mineral  from  sale,  and  the  acquisi- 
tion of  title  by  settlement.  And  he  who  first  connects  his  own 
labor  with  property  thus  situated  and  open  to  general  explora- 
tion does,  in  natural  justice,  acquire  a  better  right  to  its  use 
and  enjoyment  than  others  who  have  not  given  such  labor.  So 
the  miners  on  the  public  lands  throughout  the  Pacific  states 
and  territories  by  their  customs,  usages  and  regulations  every- 
where recognized  the  inherent  justice  of  this  principle,  and  the 
principle  itself  was  at  an  early  period  recognized  by  legislation, 
and  enforced  by  the  courts  in  those  states  and  territories."  And 
in  Basej/  v.  Gallaglier,  20  Wall.  670,  after  referring  to  the  views 
above  quoted,  the  court  say:  "The  views  there  expressed  and 
the  rulings  made,  are  equally  applicable  to  the  use  of  waters  on 
the  public  lands  for  purposes  of  irrigation.  No  distinction  is 
made  in  those  states  or  territories  by  the  customs  of  miners  or 
settlers,  or  by  the  courts,  in  the  rights  of  the  first  appropriator 
from  the  use  made  of  the  water  if  the  use  be  a  beneficial  one," 
la  the  case  of  Vandckle  v.  Haines,  7  Nev.  249,  it  was  held  that 
the  patentee  of  the  government  succeeded  to  all  its  rights, 
and  among  these  was  the  right  to  have  the  water  of  a  stream 
theretofore  diverted  returned  to  its  natural  channel.  In  that 
case  the  patent  of  the  government  had  been  issued  prior  to  the 
passage  of  the  act  of  Congress  of  July  26,  1866.  The  court 
considered  the  statute  prospective  in  its  nature,  and  that  it 
did  not  apply  to  that  patent.  Subsequently,  in  the  case  of  Broder  v. 
Natama  Water  etc,  Co.,  101   U.  S.  274,  the  Supreme  Court  of  the 
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United  States  declared  that  the  statute  was  rather  a  voluntaij 
recognition  of  a  pre-existing  right  of  possesHion,  constituting 
a  valid  claim  to  its  continued  use,  than  the  establishment  of  a  new 
one;  and,  following  this  view,  the  construction  given  to  the  statnte 
in  VansicMe  v.  Haines  was  overruled  in  Jones  v.  Adams,  19  Nev. 
78,  3  Am.  St.  Rep.  788.  Again,  in  Vansickle  v.  Haines,  the  court 
considered  the  language  of  the  statute  adopting  the  com- 
mon law  precluded  a  consideration  of  the  question  of  its  applL 
cability.  The  statute  is  as  follows:  '*The  common  law  of 
England,  so  far  as  it  is  not  repugnant  to  or  in  conflict  with  the 
constitution  and  laws  of  the  United  States,  or  the  constitution 
and  laws  of  this  state,  shall  be  the  rule  of  decision  in  all  the 
courts  of  this  state."  (Gen.  Stat.  3021.)  This  was  substan- 
tially the  statute  when  Vansickle  v.  Haines  was  decided.  The 
statute  is  silent  upon  the  subject  of  the  applicability  of  the 
common  law,  but  we  think  the  term  ''common  law  of  England" 
was  employed  in  the  sense  in  which  it  is  generally  understood 
in  this  country,  and  that  the  intention  of  the  legislature  was  to 
adopt  only  so  much  of  it  as  was  applicable  to  our  condition. 
An  examination  of  the  authorities  will  render  this  apparent. 

In  Curtis'  Comm.,  Sec.  16,  the  author  says:  •*  *  *  *  It  is  to 
be  observed  that  the  common  law  of  England  was  adopted  by 
the  founders  of  the  American  colonies  to  a  limited  extent  only. 
The  emigrants  from  England  brought  with  them  the  general 
principles  of  the  common  law  of  that  country,  and  adopted  and 
put  them  in  practice,  so  far  as  they  were  applicable  to  their 
situation;  and,  as  the  [people  of  each  colony  acted  independ- 
ently of  the  rest  in  this  respect,  it  has  resulted  that  the  com- 
mon law  of  each  of  the  states  differs  in  some  particulars  from 
that  of  the  others,  and  that  in  none  of  them  is  it  wholly  identi- 
cal with  the  common  law  of  England.''  Professor  Washburn, 
in  his  treatise  upon  the  Law  of  Real  Property  (vol.  1 ,  36,)  eajs: 
u  *  ♦  ♦  It  may  be  well  to  understand  how  far  the  common 
and  statute  law  of  England  have  been  adopted  as  the  law  of 
this  country.  As  a  general  proposition,  so  much  of  these  as 
was  suited  to  the  condition  of  a  people  like  that  of  the  early 
settlers  of  this  country  was  adopted  by  common  consent  as  the 
original  common  law  of  the  colonies.  They  brought  it  with 
them  as  they  did  their  language,  and  regarded  it  as  a  heritage 
of  inestimable  value,  by  which  their  rights  of  person  and  prop- 
erty  were    to   be    regulated   and    secured.       Especially  was  this 

Digitized  by  LjOOQIC 


April,  1889.]  Reno  S.  Works  v.  Stevenson.  277 

Opinion  of  the  Conrt — Belknap,  J. 

true  in  regard  to  the  law  of  real  property."  "The  common 
law  of  England,"  said  Judge  Story,  "  is  not  to  be  taken  in  all 
respects  to  be  that  of  America.  Our  ancestors  brought  with 
them  its  general  principles,  and  claimed  it  as  their  birthright, 
but  they  brought  with  them  and  adopted  only  that  portion 
which  was  applicable  to  their  situation."  ( Van  Nesa  v.  Packard, 
3  Pet.  144.)  "The  common  law,"  says  Chancellor  Kent,  "so 
far  as  it  is  applicable  to  our  situation  and  government,  has  been 
recognized  and  adopted  as  one  entire  system  by  the  constitu- 
tions of  Massachusetts,  New  York,  New  Jersey,  and  Maryland. 
It  has  been  assumed  by  the  courts  of  justice,  or  declared  by 
statute,  with  the  like  modifications,  as  the  law  of  the  land  in 
evt>ry  state.  It  was  imported  by  our  colonial  ancestors  as  far 
a.s  it  was  applicable.     *      »     ♦"     (I  Kent.  Comm.  473.) 

In  Bogardua  v.  Trinity  Church,  4  Paige,  198,  the  question  was 
whether  the  statute  of  32  Hen.  VIII,  and  that  of  21  James  I, 
constituted  a  part  of  the  law  of  the  state  of  New  York.  Chan- 
cellor Walworth  said:  ''It  is  a  natural  presumption,  and  there- 
fore adopted  as  a  rule  of  law,  that,  on  the  settlement  of  a  new 
territory  by  a  colony  from  another  country,  especially  where  the 
colonists  continue  subject  to  the  same  government,  that  they  carry 
with  them  the  general  laws  of  the  mother  country,  which  are 
applicable  to  the  situation  of  the  colonists  in  the  new  territory; 
which  laws  thus  become  the  laws  of  the  colony  until  they  are 
altered  by  the  common  consent  or  by  legislative  enactment. 
*  *  ♦  The  common  law  of  the  mother  country,  as  modified 
by  positive  enactments,  together  with  the  statute  laws  which  are 
in  force  at  the  time  of  the  emigration  of  the  colonists,  become 
in  fact  the  common  law  rather  than  the  common  and  statute 
law  of  the  colony.  The  statute  law  of  the  mother  country, 
therefore,  when  introduced  into  the  colony  of  New  York  by 
common  consent  because  it  was  applicable  to  the  colonists  in 
their  new  situation,  and  not  by  legislative  enactment,  became  a 
part  of  the  common  law  of  this  province."  And  the  rules  of 
the  common  law  are  not  enforced  in  localities  to  which  they 
are  inapplicable.  In  Illinois  it  was  held  that  the  rule  of  the 
common  law  requiring  the  owner  of  cattle  to  keep  them  upon 
his  own  land  was  inapplicable.  The  court  said:  **  However 
well  adapted  the  rule  of  the  common  law  may  be  to  a  densely 
populated  country  like  England,  it  is  surely  but  ili  adapted  to 
a  new  country  like  ourd.      If  this  common-law  rule  pre^t^ils  now 
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it  must  have  prevailed   from  the  time  of  the  earliest  settlements 
in  the  state;  and   can  it  be   supposed  that,  when   the  early  set- 
tlers   of   this   country  located  upon  the  borders  of  our  extensive 
prairies,  they   brought   with   them   and  adopted    as  applicable  to 
their  condition  a  rule  of  law  requiring  each  one  to  fence  up  his 
cattle;    that   they   designed   the  millions  of  fertile  acres  stretched 
out  before  them  to  go  ungrazed,  except   as   each   purchaser  from 
government  was  able  to  enclose  his  part  with  a  fence?     This  state 
is  unlike  any  other  of  the  eastern  states  in  their  early  settlement, 
because,  from   the  scarcity  of  timl)er,  it  must  be  many  years  yet 
before   our  extensive   prairies  can  be  fenced,  and  their  luxuriant 
growth,  sufficient   for  thousands  of  cattle,    must    be    suffered    to 
rot   and    decay  where   it   grows,   unless  the   settlers   upon    their 
borders  are  permitted  to  turn  their  cattle  upon    them.      Perhaps 
there  is  no  principle   of  the   common   law   so   inapplicable  to  the 
condition  of  our  country  and  people  as  the  one  which  is   sought 
to  be  enforced  now  for  the  first  time  since  the  settlement  of  the 
state.     It  has  been  the  custom  in  Illinois  so  long  that  the  mem- 
ory of  man  runneth  not  to  the  contrary,  for  the  owners  of  stock 
to  suffer  them  to  run  at  large.     Settlers  have  located  themselves 
contiguous  to  prairies  for  the   very   purpose  of  getting  the  bene- 
fit of  the  range.     The   right  of  all  to   |)asture   their  cattle  upon 
uninclosed  ground  is  universally    conceded.      No    man   has  ques- 
tioned    this     right,     although     hundreds    of     cases     must     have 
occurred  where   the  owners  of  cattle   have   eacaped   the  payment 
of  damages  on  account  of  the  insufficiency  of  the  fences  through 
which  theii*  stock  have  broken,  and   never  till  now  has  the  com- 
mon-law rule,  that  the   owner  of  cattle   is  bound   to   fence  them 
up,   been   supposed   to   prevail    or  to   be   applicable  to   our  con- 
dition.     The   universal    understanding   of  all  classes  of  the  com- 
munity,  upon    which   they  have  acted   by   inclosing   their   crops 
and  letting  their  cattle  run  at  large,  is  entitled  to  no  little  con- 
sideration   in   determining   what   the  law  is;  and   we  should   feel 
inclined   to  hold,  independent  of  any  statutes   upon   the    subject, 
on  account  of  the  inapplicability  of  the  common-law  rule  to  Ae 
condition  and  circumstances  of  our  people,  that   it   does   nor,   fld 
never  has  prevailed  in  Illinois."     {Seeley  v.  Peters,  5  Gil.  142.) 

When  that  case  was  decided  a  statute  of  the  state  was  in 
force  adopting  the  common  law  "  so  far  as  the  same  is  applicable, 
and  of  general  nature."  No  mention  of  this  qualification  is 
made   in   the   opinion.       The   court  appeara  to  have--assumed  its 
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existence  independently  of  express  enactment,  because  in  the 
year  1841,  before  the  legislature  had  annexed  the  qualification 
to  the  statute,  the  court,  in  Boyer  v.  Sweet,  3  Scam.  120,  said: 
'*  It  is  true,  we  have,  like  most  other  states  in  the  Union,  adopted 
the  common  law  by  legislative  act;  but  it  must  be  understood 
only  in  cases  whera  that  law  is  applicable  to  the  habits  and 
conditions  of  our  society,  and  in  harmony  with  the  genius, 
spirit,  and  objects  of  our  institutions."  In  the  case  of  People 
V.  Canal  Appraisers^  33  N.  Y.  461,  the  question  was  whether 
the  common-law  rule  of  evidence  to  determine  whether  streams 
ara  navigable  was  applicable  in  the  State  of  New '  Tork.  In 
discussing  the  subject,  the  court  adopted  the  views  expressed  by 
Judge  Bronson,  in  a  dissenting  opinion,  in  Starr  v.  Child,  20 
Wend.  149,  as  follows:  "By  the  common  law,  the  flow  and 
i-eflow  of  the  tide  is  the  criterion  for  determining  what  rivers 
are  public.  This  rule  is  open  to  the  double  objection  that  it 
includes  some  streams  which  are  not  in  fact  navigable,  and 
which,  consequently,  might  well  be  the  subject  of  individual 
ownership;  and  it  excludes  other  streams,  which  are  in  fact 
navigable,  and  which  in  every  well  regulated  state  should  belong 
to  the  public.  Although  the  ebb  and  flow  of  the  tide  furnishes 
an  imperfect  standard  for  determining  what  rivers  are  navigable, 
it  nevertheless  approximates  the  truth,  and  may  answer  very  well 
in  the  island  of  Great  Britain,  for  which  the  rule  was  made.  But 
such  a  standaixl  is  quite  wide  of  the  mark  when  applied  to  the 
great  fresh- water  rivers  of  this  continent,  and  would  never  have 
been  thought  of  here,  if  we  had  not  found  the  rule  ready  made  at 
our  hands.  Now,  I  think  no  doctrine  better  settled  than  that  such 
portions  of  the  law  of  England  as  are  not  adapted  to  our  condition 
form  no  part  of  the  law  of  this  state.  This  exception  includes,  not 
only  such  laws  as  are  inconsistent  with  the  spirit  of  our  insti- 
tutions, but  such  as  were  framed  with  special  reference  to  the 
physical  condition  of  a  country  differing  widely  from  our  own. 
It  is  contrary  to  the  spirit  of  the  common  law  itself  to  ap- 
ply a  rule  founded  on  a  particular  reason  to  a  law  when 
that  reason  utterly  fails — ce^sante  ratione  legis,  cessat  ipsa  lex" 
In  states  where  the  commou  law  has  not  been  adop'ed  by  legis- 
lative enactment,  courts  have  proceeded  upon  the  hypothesis  of 
its  adoption,  subject,  always,  to  its  applicability  to  the  locality. 
{StotU  V.  Kei/es,  2  Doug.  (Mich.)  184,  43  Am.  Dec.  465; 
Lorman   v.  Benson,    8   Mich.    18;   77   Am.    Dec.   435;/ 
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Vanderen,  1  Dall.  67;  Report  of  Judaea,  3  Binn.  595;  Shewd  v. 
Fell,  3  Yeates  21;  Flafwgan  v.  Philadelphia,  42  Pa.  SL  219; 
State  V.  Gawood,  2  Stew.  (AU.)  360;  Inge  v.  Murphy,  10  Ala. 
885) 

From  these  authorities  we  assume  that  the  applicability  of  the 
common-law  rule  to  the  physical  characteristics  of  the  state 
should  be  considered.  Its  inapplicability  to  the  Pacific  states, 
as  shown  in  Atchison  v.  Peterson,  sujyra,  applies  forcibly  to  the 
state  of  Nevada.  Here  the  soil  is  arid,  and  unfit  for  cultivation 
unless  irrigated  by  the  waters  of  i-unning  streams.  The  general 
surface  of  .the  state  is  table  land,  traversed  by  parallel  moun- 
tain ranges.  The  great  plains  of  the  state  afford  natural  ad- 
vantages for  conducting  water,  and  lands  otherwise  waste  and 
valueless  become  productive  by  artificial  irrigation.  The  con- 
dition of  the  country,  and  the  necessities  of  the  situation,  im- 
pelled settlera  upon  the  public  lands  to  resort  to  the  diversion 
and  use  of  waters.  This  fact  of  itself  is  a  striking  illustration, 
and  conclusive  evidence  of  the  inapplicability  of  the  comuion- 
law  rule.  The  system  which  the  necessities  of  the  people 
established  was  recognized  and  confirmed  by  the  legislation  of 
Congreaa—Jirst,  by  the  act  of  July  26,  1866,  which  declares,  in 
its  ninth  section,  **that  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricultural,  man- 
ufacturing, or  other  purposes,  have  vested  and  accrued,  and 
the  f^ame  are  recognized  and  acknowledged  by  the  local 
customs,  laws  and  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shMll  be  maintained  and  pro- 
tected in  the  same;  *  *  ♦"  and,  second,  by  the  desert 
land  act,  which  encourages  the  appropriation  and  use  of 
water  upon  such  of  the  public  lands  as  will  not,  without 
inigation,  produce  an  agricultural  crop,  by  authorizing  the  sale 
of  a  greater  amount  of  such  land  than  the  purchaser  could 
otherwise  acquire,  upon  proof  of  his  having  conducted  water 
upon  it  for  the  purpose  of  irrigation.  This  act  applies  only  to 
the  Pacific  coast  states  and  territones.  (U.  S.  Stat.  1877,  377.) 
The  legislation  of  the  state  also  has  encouraged  the  diversion 
of  water  by  an  act  approved  March  3,  1866,  the  general  object 
of  which  is  expressed  in  its  title  as  follows:  "An  act  to  alloir 
any  person  or  persons  to  divert  the  waters  of  any  river  or 
stream  and  ran  the  same  through  any  ditch  or  flume,  and  to 
provide     for   tlie    right   of    way    through    the   lands    of    others." 
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(Gen.  Stat.  362-365.)  And  the  adjudication  of  the  courts, 
with  the  exception  mentioned,  have  sustained  the  doctrine  of 
appropriation  upon  which  the  people  acted.  That  the  doctrine 
should  be  upheld,  as  well  after  the  issuance  of  the  patent  of 
the  government  as  before,  we  quote  the  views  of  Mr.  Justice 
Ross,  in  a  dissenting  opinion  in  Lux  v.  Haggiuy  69  Cal.  450: 
**The  doctrine  of  appropriation  thus  established  was  not  a  tern- 
porary  thing,  to  exist  only  until  some  one  should  obtain  a  cer- 
tificate or  patent  ^for  forty  acres,  or  some  other  subdivision 
of  the  public  land  bordering  on  the  river  or  other  stream 
of  water.  It  was,  as  hns  been  said,  born  of  the  necessities 
of  the  country  and  its  people,  was  the  growth  of  years, 
permanent  in  its  character,  and  fixed  the  atatua  of  water 
rights  with  respect  to  public  lands.  No  valid  reason  exists  why 
the  government,  which  owned  both  the  land  and  the  water, 
could  not  do  this.  It  thus  became,  in  my  judgment,  as  much  a 
part  of  the  law  of  the  land  as  if  it  had  been  written  in  terms  in 
the  statute  books,  and  in  connection  with  which  all  grants  of 
public  land  from  either  govei-nment  should  be  read.  In  the 
light  of  the  history  of  the  state,  and  of  the  legislation  and  deci- 
sions with  respect  to  the  subject  in  question,  is  it  possible  that 
either  government,  state  or  national,  ever  contemplated  that 
conveyance  of  forty  acres  of  land  at  the  lowet  end  of  the  stream 
that  flows  for  miles  through  public  lands  should  put  an  end  to 
subsequent  appropriation  of  the  waters  of  the  stream  npon  the 
public  lauds  above,  and  entitle  the  grantee  of  the  forty  acres  to 
the  undiminished  flow  of  the  water  in  its  natural  channel  from 
its  source  to  its  mouth  1  It  seems  to  me  entirely  clear  that  nothing 
of  the  kind  was  ever  intended  or  contemplated."  The  case  of  Coffin 
V.  Left  Hand  Ditch  Co ,  6  Colo.  443,  recognizes  appropriation  as 
the  law  of  the  state  of  Colorado.  Some  of  the  principles 
announced  in  that  case  are  applicable  here.  "It  is  contended 
by  counsel  for  appellants,"  say  the  court,  "  that  the  common 
law  principles  of  riparian  proprietorship  prevailed  in  Colorado 
until  1876,  and  that  the  doctrine  of  priority  of  right  to  water 
by  priority  of  appropriation  thereof  was  first  recognized  and 
adopted  in  the  constitution.  But  we  think  the  latter  doctrine 
has  existed  from  the  date  of  the  earliest  appropriations  of  water 
within  the  boundaries  of  the  state.  The  climate  is  dry,  and  the 
soil,  when  moistened  only  by  the  usual  rainfall,  is  arid  and  un- 
productive.     Except    in    a    few    favored  sections,   artificial    irri- 
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gation,  for  agriculture,  is  an  absolute  necessity.  Water  in  the 
various  streams  thus  acquires  a  value  unknown  in  moister  cli- 
mates. Instead  of  being  a  mere  incident  to  the  soil,  it  arises, 
when  apprapriated,  to  the  dignity  of  a  distinct  usufructuary 
estate  or  right  of  property.  It  has  always  been  the  policy  of 
the  national,  as  well  as  the  temtorial  and  state  governments, 
to  encoui*age  the  diversion  and  use  of  water  in  this  country  for 
agriculture;  and  vast  expenditures  of  time  and  money  have 
been  made  in  reclaiming  and  fertilizing,  by  irrigation,  portions 
of  our  unproductive  territory.  *  *  *  The  right  to  water  in 
this  country,  by  priority  of  appropriation  thereof,  we  think  it 
is,  and  has  always  been,  the  duty  of  the  national  and  state  gov- 
ernments to  pi-otect  The  right  itself,  and  the  obligation  to 
protect  it,  existed  prior  to  legislation  on  the  subject  of  irrigation. 
It  is  entitled  to  protection,  as  well  after  patent  to  a  third  party 
of  the  land  over  which  the  natural  stream  flows,  as  when  such 
land  is  a  part  of  the  public  domain,  and  it  is  immaterial  whether 
or  not  it  be  mentioned  in  the  patent,  and  expressly  excluded  from 
the  grant."  Our  conclusion  is  that  the  common-law  doctrine  of 
riparian  rights  is  unsuited  to  the  condition  of  our  state,  and  that 
this  case  should  have  been  determined  by  the  application  of  the 
principles  of  prior  appropriation.  Judgment  reversed,  and  cause 
remanded  for  a  new  trial. 


[No.  1304.] 
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^  418  GoNSTTrunoNAL  Law— Title  of  Act  Embraces  but  One  SiiBJEcr.— 
The  act  entitled  "An  act  fixing  the  time  for  the  opening  and  closing 
of  saloons  and  gaming-houses  "  (Stat  1889,  71)  is  not  repugnant  to  ibe 
constitutional  provision  that  each  act  **  shall  embrace  but  one  subject 
and  matter  properly  connected  therewith,  which  subject  shall  be  briefly 
expressed  in  the  title."    (Art.  4,  Sec.  17.) 

Idem— Meaning  of  ** Saloon." — The  word  ** saloon"  clearly  refers  only 
to  places  where  intoxicating  liquors  are  kept,  and  is  not  misleading. 

Idem— Local  and  Special  Laws.— The  act  is  not  local  or  special  in  the  sense 
of  the  constitutional  restrictions  upon  that  subject.  (Const.  Art  IV. 
Sec.  20.) 


Applu?ation  for  Jtaheas  corpus. 
The  facts  are  stuted  in  the  opinion. 
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W,  E,  F,  Deal,  for  Petitioner. 

I.  The  act  under  which  petitioner  was  convicted  is  uncon- 
stitutional. It  embraces  more  than  one  subject^  viz.,  the  sub- 
ject of  selling  liquors,  and  the  subject  of  gambling  and  games 
of  chance,  and  the  subject  of  the  duties  and  punishment  of 
peace  officers.  {Davis  v.  State,  7  Md.  161;  61  Am.  Dec.  331;  Cool. 
Con.  Lim.,  Sec.  173.)  The  act  applies  to  grocery  stores  and 
restaurants  where  liquor  is  sold. 

II.  The  true  and  actual  subject  or  object  of  the  act  must  be 
expressed  in  the  title.  {People  v.  UiUs,  35  N.  Y.  453;  State  v. 
HaUock,  19  Nev.  388-9;  Durkee  v.  City  of  Janesville,  26  Wis.  701; 
Cool.  Con.  lim.  172,  183.)  The  title  of  this  act  does  not  express 
the  subject  of  the  act. 

III.  The  word  "  saloon "  is  a  general  name  given  to  all  places 
of  refreshment,  and  must  be  qualified  by  some  other  word  to 
indicate  the  particular  character  of  the  saloon.  {State  v.  Barr, 
39  Conn.  41;  Kitson  v.  Mayor,  etc,  26  Mich.  327;  Slate  v.  Afansker^ 
36  Tex.  364.) 

Jolvn  F.  Alexander  and  J.  D,  Tarreyeon,  for  the  State. 

I.  The  act  in  question  does  not  violate  any  of  the  provisions  of 
art  4,  sec.  17  of  the  constitution.  {State  v.  Atherton,  19  Nev.  342; 
State  V.  Ah  Sam,  15  Nev.  27;  37  Am.  Dec.  454;  Ex^parte  Andrews, 
18  Cal.  679;  People  v.  Briggs,  50  N.  Y.  653;  Davis  v.  State,  7  Md. 
151;  61  Am.  Dec.  331;  Klein  v.  Kinkead,  16  Nev.  201;  Sta^e  v. 
Ah  Chew,  16  Nev.  50;  40  Am.  Rep.  488;  Butler  v.  Chambers,  36 
Minn.  69;  1  Am.  St  Rep.  638;  Black  Const  Proh.  Sees.  61-67.) 

II.  The  act  in  question  is  not  in  violation  of  art.  4,  sec.  20,  of  the 
constitution.  It  is  neither  local  nor  special.  It  is  general  and 
applicable  to  all  towns  and  counties  within  the  state,  and  intended  to 
establish  a  uniform  system  for  the  regulation  of  the  traffic  in 
spirituous  liquors  and  the  carrying  on  of  gambling.  {Ex parte 
Smith  d!  Keating,  38  Cal.  702;  Ex-par te  Andrews,  18  Cul.  679; 
Ex-parte  Burke,  59  Cal.  6;  Ex^parte  Koser,  60  Cal.  177:  Ex-parte 
Lichtenstein,  67  Cal.  359;  56  Am.  Rep  713.) 

By  the  Court,  Hawley,  C.  J.: 

Petitioner,  having  been  arrested  for  a  violation  of  the  "  act  fix- 
ing the  time  for  the  opening  and  closing  of  saloons  and-gaming- 

Digitized  by  VjOO  VlC 


284  Ex-PARTB  Livingston.  [Sup.  Ct 


Opioion  of  the  Court — Hawley,  C«  J. 


houses/'  (Stat.  1889,  71,)  asks  to  be  discharged  from  custody, 
upon  the  ground  that  said  act  is  unconstitutional.  The  authonty 
of  the  legislature,  under  the  police  power  of  the  state,  to  pass 
acts  regulating  or  prohibiting  the  sale  of  spirituous  liquors,  or 
regulating  or  suppressing  gambling,  is  unquestioned  (SUUe  v.  Ah 
Chew,  16  Nev.  65;  40  Am.  Rep.  488;  JStcUe  v.  Donovan,  20  Ney. 
75.)  This  authority  is  expressly  admitted  by  counsel  for  petitioner. 
In  fact,  there  cannot  now  be  any  question,  if  any  there  ever 
was,  that  it  is  the  duty  of  courts  to  uphold  and  sustain  such 
acts,  provided  they  have  been  adopted  by  the  legislature  in  the  mode 
required  by  the  constitution.  (Cool.  Con.  Lim.  7-5,  728;  Black, 
Const.  Prohib.,  Sec.  61,  et  seq,)  This  power  and  authority  has  been 
recognized  and  sanctioned  by  the  courts  of  every  state  in  the 
Union  where  the  question  has  been  presented,  and  sustained  by  the 
Supreme  Court  of  the  United  States. 

It  is  argued  by  counsel  for  petitioner  that  the  act  in  question 
was  passed  in  violation  of  section  1 7,  article  4,  of  the  constitution  of 
this  state,  which  provides  that  ''each  law  enacted  by  the  legis- 
lature shall  embrace  but  one  stibject,  and  matter  properly  con- 
nected therewith,  which  subject  shall  be  briefly  expressed  in 
the  title;"  and  this  argument  is  sought  to  be  maintained  upon 
the  theory  that  the  act  embraces  ''  two  distinct  subjects  and 
matters — the  liquor  business  and  gambling."  Is  this  i)osition 
correct)  Is  it  sustained  by  any  of  the  adjudicated  casesf 
Does  the  act  embrace  more  tiian  one  subject?  Counsel  cites 
and  relies  upon  State  v.  Silver,  9  Nev.  227,  and  State  v. 
Bollock,  19  Nev.  3^'4.  In  StaU  v.  Silver,  the  legislature  of  this 
state  by  an  act  entitled  "  An  act  to  i-egulate  marks  and  brands," 
inserted  a  provision  for  the  punishment  of  the  unlawful  killing  of 
stock.  This  court,  in  discussing  the  object  of  the  constitutional 
provision,  (section  17,  article  4)  said  that  "  the  subject  of  unlawful 
killing  of  stock  *  ♦  ♦  bears  no  proper  relation  to  that  of  the 
regulation  of  marks  and  brands;  and  a  statute  entitled  '  An  act  to 
regulate  marks  and  brands'  gives  no  intimation  by  its  title  of  a 
provision  for  the  punishment  of  the  unlawful  killing  of  stock. 
So  much  of  the  statute,  therefore,  as  relates  to  the  killing  of 
stock  we  consider  unconstitutional."  It  will  readily  be  seen  by 
this  quotation  that  the  principle  announced  in  that  case  does 
n<it  support  the  theory  contended  for  by  petitioner.  If  the  title 
to  the  act  in  question  had  been  '^An  act  fixing  the  time  of 
opening   and    closing   gaming-houses,"    and     provisions    had   been 
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inserted  in  the  act  fixing  the  time  of  opening  and  closing  liquor 
saloons,  then  the  question,  as  presented  in  Staie  v.  Silver^  would 
have  been  raised.   'In  State  v.  ffallock,  the  legislature  sought  to 
amend   an   act    by   adding  to   its  title   the    subject   of    another, 
independent  act.     We  said,   among   other  things,  that  it   might 
have  been   within  the   power  of   the   legislature,  as  an   original 
measure,  to   have  adopted   a   title  that  would   have   been   broad 
enough    to  iuclude    both   classes  set  forth    in    the   title   of    the 
amendatory    act;     "but,    having     adopted     a     limited     title    for 
each,    and    passed   separate   acts,   it   was    not   within   the-  power 
of     any    subsequent    legislature    to    amend    the    title    of    either 
act  so  as   to  include  the  matt'^rs  legitimately  pertaining  to  the 
other."     The    facts    in    that  case   were   entirely   dissimilar  from 
the  facts  in  this  case.     The  object  of  the  constitutional  provision 
was  to  avoid  and  prevent  just  such  legislation  as  was  attempted 
to    be    accomplished    in    the   cases    we    have    referred    to.     (See 
authorities  cited  in  the  latter  case,  19  Nev.  389,  390.)     In  exam- 
ining the  act  under  consideration,  and  reviewing  the  authorities 
cited  by  the  respective  counsel,  and  other  decided  cases,  we  are 
irresistibly  led  to  the  conclusion  that  this  act  embraces  but  one 
subject,  which  subject  is   briefly  and   correctly  expressed  in  the 
title.     When  the  legislature  had  this  matter  under  consideration 
it  is  apparent  that  the  members,  as  a  question  of  public  policy, 
evidently  believed  it  to  be  in  the  interest  of  public  morals,  and 
necessary  for  the  protection  of  the  people  and  the  good  order  of 
society,  to  resttict  and  limit  the  time  in  which  certain  kinds  of 
licensed    business  should    be   conducted  and    carried   on   in   this 
state.     The  subject  considered  by  them  was  that  of  closing  cer- 
tain kinds  of  business  duiing  certain  hours.     This  is  the  subject, 
and  the  only  subject  embraced  by  the  act.     The  legislature  had  the 
power    to   declai-e   what  kinds  of  business  should   be  closed,   and 
how  long  they  should  be  compelled  to  remain  closed.     All  sorts 
of  business  coming  within  the  class  that  can  be  regulated  under 
the  police  power  of  the  state  could  properly  be  embraced  in  one 
act,    under  an  appropnate  title.     The  title  might  be  general,  as 
"An  act  to  protect  public  morals;"  or  it  might,  as  the  title   of 
this  act  does,   designate   the   diflei*ent   kinds   of    busii^ess   to   be 
restricted.     If  the  title  was  general  in  its  terms,  then  the  body 
of   the  act  could   designate   the  kinds   of  business  to   be   closed. 
If    the   title  designated   by   name   the    kinds   of  business   to    be 
closed,   then  the  act  would  necessaiily  be  limited  to  thi^  classes 

Digitized  by  LjOOQ IC 


286  Ex-PARTE  Livingston.  [Sup.  Ct. 

opinion  of  the  Court — Hawley,  C.  J. 

included  in  the  title  of  the  act.  (StcUe  v.  Aihertcm,  19  Nev.  345.) 
In  either  case  the  legislature  could  include  different  kinds  of 
business,  which  bear  no  relation  to  estch  -other,  except  that 
they  all  come  within  the  power  of  the  legislature  to  regulate,  re- 
strict or  abolish. 

The  precise  question  relied  upon  and  urged  by  petitioner  was, 
among  others,  presented  to  the  supreme  court  of  New  Jersey  in 
Grover  v.  Trtisteea,  etc.,  where  it  was  contended  that  the  act 
there  under  consideration  embraced  two  objects,  viz.,  the  licenc- 
ing and  regulation  of  boats,  hiicks,  and  other  vehicles,  and  the 
licensing,  regulating,  and  restraining  of  the  manufacture  and 
sale  of  liquor;  things  having  no  relation  to  each  other.  The 
court  said  that  this  contention  "  is  wholly  without  sup|X)rt.  The 
power  to  license  and  regulate  boats,  hacks,  and  other  vehicles 
used  in  the  transportation  of  passengers  and  merchandise,  and 
the  power  to  license,  regulate,  and  prohibit  the  manufacture 
or  sale  of  liquor,  are  of  the  class  of  police  powers  usually  granted 
to  a  municipal  government.  They  are  powers  appropriate  lor 
the  maintenance  of  order,  and  have  relation  to  the  same  common 
subject — the  peace  and  good  government  of  the  municipality. 
We  have  no  doubt  that  the  legislature,  under  a  title  which  shall 
conform  to  the  constitutional  requirement,  may  pass  an  act  which 
shall  embrace  in  it  both  these  powers."  (4.5  N.  J.  Law,  401. 
See  also  State  v.  Hal/ock,  supra;  Cherokee  Co.  v.  State,  36 
Kan.  337;  Slate  v.  Town  of  Union,  33  JN.  J.  Law,  354; 
Montdair  v.  Bafnsdell,  107  U.  S.  155;  Blood  v.  Afercdlioit, 
53  Pa.  St.  393;  Block  v.  State,  66  Ala.  495.)  This  must  be  true. 
To  hold  otherwibe  would  lead  to  absurd  results,  and  have  a 
tendency  to  clog  the  wheels  of  necessary  legislation.  Under 
the  title  of  "An  act  to  provide  revenue  for  the  support  of  the 
government  of  the  state,"  all  cksses  of  property,  and  all  kinds 
of  business  bearing  no  proper  relation  to  each  other,  are  in- 
cluded under  the  power  of  taxation,  because  they  are  included 
within  the  subject  embraced  by  the  act,  of  raising  revenue  for 
the  support  of  the  state  government.  Acts  incorporating  cities 
by  iiame  are  sufficient  to  authorize  the  legislature  to  put  into 
the  body  of  such  acts  everything  necessary  to  carry  out  the  ob- 
jects of  the  incorpoi-ation.  Under  the  general  title  of  sach 
incorporations,  sections  niight  be  inserted  in  the  body  of  the 
act  prohibiting  the  sale  of  liquor  and  prohibiting  gambling 
within    the  corporate  limits.     It  seems   to  us  that  it  might  with 
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just  as  much  force  be  said  in  such  cases  that  such  acts  embraced 
different  subjects  as  in  the  case  in  hand;  yet  it  is  admitted  that 
acts  of  the  character  mentioned  have  been  universally  sustained. 
So  in  regard  to  acts  concerning  public  improvements.  The 
legislature  may  put  into  one  act  the  necessary  provisions  con- 
cerning the  erection  of  a  court-house  and  jail,  and  also  the 
building  of  certain  bridges  and  construction  of  highways, 
although  there  is  no  relation  between  a  court-house  and  jail, 
and  bridges  and  highways,  save  and  except  the  necessity  or 
propriety  which  exists  in  constructing  such  buildings,  bridges 
and  highways,  under  the  subject  of  internal  improvements. 

The   general  appropriation    acts  furnish  a  forcible   illustration 
of    the   principle   we   are   discussing.      Under   one  act,  appropria- 
tions are  made  for  the  salaries  of   officers  and  for  re[)airs   to   a 
state  penitentiary,  not   because   the  salaries  of  the  state  officers 
bear  any  particular  relation  to  the  improvements  to  be  made  on 
the    state    penitentiary,    but   because   both    these    appropriations 
are  necessary  to  be  provided  for  in  order  to  carry  on  the  aJBfairs 
of  the  state  government.     The  supreme  70urt  of  South  Carolina, 
in  State  ex  rel,  v.  Chester,  in  construing  a  similar  constitutional  pro- 
vision with  reference  to  a  statute  providing  a  **  local  option*'  for 
the   incor[X)rated   towns   of    that    state,   said:     ''This   section"   of 
the   constitution     "no   doubt   contains   a   wise    provision,  and   if 
pro{)erly   observed   would  tend   greatly   to   prevent  confusion  and 
doubt   as   to  the   exact  meaning  and   intent   of  legislative  enact- 
ments, and   to   this  end  it   should  be   enforced   by  the  courts  in 
all   proper  cases,   due   care   being   exercised   lest  a  too  strict  con- 
struction  might  defeat  its    very  object  and  purpose  by   clogging 
legislation  and  loading  down  our  statute  books  with  numberless 
separate    acts    wholly    unnecessary    to    the    end     designed.      By 
such  a   construction   few   matters  could   become   the     subject    of 
legislation    in    a    single    act.     *     *     *     Take,    for  example,  the 
general   appropriation   act.     Every   section,  in   fact   almost  every 
line,  in   a   strict   sense,   refers  to  a   different   subject,  as  different 
appropriations,   and    for    different    purposes,   are  certainly   made, 
and  if  each   of   these  had  to  be  in  a  separate  act  it  would  entail 
infinite  confusion  in  a  matter    of  the  highest  importance  to  the 
state.     It   cannot  be   that   the   framers   of  the  constitution  ever 
intended   that  such   a  construction  should   be   placed   upon    this 
section."     (18  S.  C.  466.) 

The  subject  of   the  act  being  to  fix  the  hours   of  opening  and 
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closing  saloons  and  gaming-houses,  all  the  provisions  of  the  act 
prohibiting  the  selling  or  giving  away  any  spirituous  liquors, 
and  prohibiting  the  conducting  of  gambling  and  games  of 
chance  within  the  hours  mentioned,  as  well  as  the  penalty  pre- 
scribed against  peace  ofScers  in  the  third  section  of  the  act, 
being  necessary  to  effect  and  enforce  the  object  of  the  law,  must 
be  considered  in  their  entirety,  as  a  unit,  as  "  matters  properly 
connected  with  the  enforcement  of  the  law  and  the  attainment 
of  the  contemplated  object."  {State  v.  Silver,  supra.)  Where 
the  subject  of  legislation  is  of  a  general  character,  all  matters 
reasonably  connected  with  it,  which  are  appropriate  to  accom> 
plish  or  facilitate  the  object  of  the  act,  may  be  embraced  in  it 
without  infringing  the  constitutional  interdict  which  prohibits 
the  intermixing  of  such  things  as  have  no  proper  relation  to  each 
other.  {In  re  Report  etc.,  49  N.  J.  L.  448;  Klein  v.  Kinkead,  16 
Nev.  202;  People  v.  Brig(j8, 50  N.  Y.  564;  Board  etc.  v.  Dwight,  101 
N.  Y.  U;  B&rgen  Co.  Sav.  Bk  v.  Town  of  Union,  44  N.  J.  L.  602; 
Potwln  V.  Johnson,  108  111.  77;  Golden  Canal  Co.  v.  Bright,  8  Col. 
147;  Carter  Co.  v.  Sinton,  120  U.  S.  522;  Jouesborov.  Cairo 
etc.  H.  R.  Co.,  110  TJ.  S.  199;  Cool.  Con.  lim.  175,  and  the 
authorities  there  cited.) 

The  provisions  of  the  act  under  consideration  do  not  come 
within  any  of  the  evils  intended  to  be  remedied  by  the  oonstita* 
tional  provision.  The  subject  of  the  act  is  briefly  and  correctly 
expressed  in  the  title.  The  title  called  the  attention  of  the 
members  of  the  legislature  to  the  subject  embraced  in  the  actv 
It  is  not  in  any  respect  misleading.  The  subject  of  the  act  is 
not  in  any  manner  disguised  or  concealed  by  the  title,  as  it  vas 
in  State  v.  Silver  and  State  v.  Hallock,  supra.  Neither  the  mem- 
bers  of  the  legislature  nor  the  people  of  the  state  could  beinia- 
led  thereby.  All  matters  contained  in  the  body  of  the  act  are 
germane  to  the  subject  expressed  in  the  title. 

The  criticism  of  counsel  touching  the  various  meanings  applied 
to  the  word  "saloon"  has  no  Hpplication  to  the  particular  facts 
of  this  case.  It  is  true  that  the  word  "  saloon"  has  many  dif- 
ferent meanings.  It  might  in  certain  cases  be  used  to  designate 
"a  spacious  and  elegant  apartment  for  the  reception  of  com- 
pany, or  for  works  of  art;  *  *  *  to  halls  for  public  enter- 
tainments or  amusements;  also,  to  apartments  for  specttic  pub- 
lic uses,  as  the  saloon  of  a  steamboat,"  (Webst.  Diet.:)  but  the 
meaning  of  the  term  or   word  as  used  by  the  legislature  is  well 
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understood  in  this  state.  Its  meaning  is  made  plain  and  clear 
by  reference  to  the  provisions  in  the  body  of  the  act:  *'  It  shall 
be  unlawful  .for  any  person  or  persons,  lirm  or  corporation, 
engaged  in  the  businean  of  selling  any  kind  or  kinds  of  spirituous 
or  malt  liquors  by  the  glass  or  drink,  or  engaged  in  carrying  on 
or  conducting  any  kind  or  character  of  gambling  or  games  of 
chance,  to  open  such  place  of  business  for  the  sale  of  such  liq- 
uors, or  for  the  prosecution  of  such  games,  at  an  earlier  hour 
than  six  o'clock  in  the  morning  of  each  or  any  day,  and  no  such 
person  or  persons,  firm  or  coi-poration,  shall  sell  or  give  away 
any  such  liquors,  or  continue  or  allow  the  continuance  of  any 
such  games,  in  or  about  their  respective  places  of  business  after 
the  hour  of  12  o'clock  P.  M.  of  each  or  any  day,  and  all  such 
places  of  business,  excepting  hotels,  shall  be  closed  between  the 
hours  of  midnight  and  the  hour  of  six  o'clock  the  next  morn- 
ing of  each  and  every  day." 

It  is  set  forth  in  the  complaint  upon  which  petitioner  was 
arrested,  that  he  was  ''engaged  in  the  business  of  selling 
spirituous  liquors  by  the  drink,"  and  that  he  did,  at  his  place 
of  business,  known  as  Ozark  saloon,  unlawfully  sell  spirituous 
liquors  after  the  hour  of  twelve  o'clock  P.  M.  of  the  day  therein 
named.  Any  one  reading  the  provisions  of  the  act  will  see  at 
a  glance  that  the  business  in  which  petitioner  is  engaged  is 
one  of  the  character  intended  to  be  reached  by  the  legislature. 
The  provisions  of  the  act  we  have  italicized  show  just  what 
kind  of  saloons  must  be  kept  closed.  It  is  therefore  apparent 
that  the  word  "saloon"  in  the  title  of  this  act  is  not  mislead- 
ing. The  truth  is  that  the  character  of  the  place  to  be  closed, 
whether  a  saloon  or  gaming-house,  is  to  be  determined  by  the 
kind  of  business  transacted  therein.  In  this  respect  we  are  of 
the  opinion  that  the  act  is  not,  and  was  not  intended  to  be,  any 
broader  than  the  title. 

The  other  objections  urged  by  petitioner  are  wholly  un- 
tenable. The  act  is  not  local  or  special,  in  the  sense  of  the 
constitutional  restriction  upon  the  subject.  It  applies  to  all 
saloons  and  gaming  -  houses  throughout  the  state  which  come 
within  the  class  mentioned  in  the  act,  and  as  to  such  classes 
and  places  of  business  it  is  of  uniform  operation  throughout  the 
state.  Petitioner  is  remanded  into  custody. 
Vol.  XX- 19. 
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[No.  1295.] 

H.     C.     FENSTERMAlvER,     Appellant,    v.    T.    D.     PAGE, 

Eespondent. 

Action  for  Maucious  Prosecution— Maxick— Probable  Cause.— In 
order  to  sustain  an  action  for  malidous  prosecution  both  malice  and 
want  of  probable  cause  must  be  shown. 

Idem— Evidence. — In  an  action  for  malicious  prosecution,  where  plaint- 
iff alleges  that  defendant  instigated  a  prosecution  against  him  for 
wounding  cattle,  the  property  of  another,  evidence  by  plaintiff  that 
the  cattle  alleged  to  have  been  wounded  belonged  to  himself  is  not 
admissible  to  show  want  of  probable  cause,  where  no  offer  is  made 
to  show  that  defendant  knew,  or  should  have  known,  that  the  cattle 
did  not  belong  to  another. 

Idem— Nonsuit.— Where  plaintiff  in  such  action  fails  to  establish  want 
of  probable  cause,  a  nonsuit  is  properly  granted. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Eureka 
County. 

A.  L.  Fitzgerald,  District  Judge. 

The  facts  sufficiently  appear  in  the  opinion. 

Wren  &  Cheney  and  Peter  Breen,  for  Appellant. 

Baker  d:  Wines,  for  Eespondent. 

By  the  Court,  Belknap,  J.: 

This  is  an  action  to  recover  damages  for  an  alleged  malicious 
prosecution.  The  complaint  charges  that  defendant  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause,  instigated 
a  criminal  proceeding  against  the  plaintiff  for  the  alleged  crime 
of  wounding  cattle,  the  property  of  another  man,  by  reason 
whereof  plaintiff  was  damaged,  etc.  The  cause  was  tried  in  the 
district  court.  When  the  plaintiff  rested  his  case,  a  motion  for 
nonsuit  was  allowed,  based  upon  the  ground  of  failure  to  prove 
want  of  probable  cause  for,  and  malice  in,  the  prosecution  of 
the  criminal  charge.  Plaintiff  must  have  shown  both  malice  and 
want  of  probable  cause  to  sustain  the  action.  (Stewart  v.  Sonne- 
horn,  98  U.  S.  187;  Ricord  v.  Central  Pac,  P.  R.  Co,,  15  Nev.  179.) 

Appellant  claims  that  evidence  tending  to  prove  these  mat- 
ters was  erroneously  excluded  at  the  trial.  The  statute  under 
which  the  criminal  prosecution   was  had   is  as   follows:     "Every 
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person  who  shall  willfullj  or  maliciously  wound  or  kill,  with 
fire-arms,  knives,  or  other  deadly  weapon,  any  cattle  or  domestic 
animal  belonging  to  another  person,  *  ♦  *  shaU,  on  con- 
viction, be  punished  by  imprisonment  in  the  state  prison  not 
less  than  one  year  nor  exceeding  three  years,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment." (Gen.  Stat.  4688.)  Plaintifi*,  a  witness  in  his  own 
behalf,  was  asked  the  question:  "  To  whom  did  those  heifers 
belong  1 "  This  question  was  propounded  for  the  purpose  of 
showing,  as  asserted  by  counsel,  that  the  prosecution  was  false 
and  malicious,  and  without  reasonable  or  probable  cause.  The 
court  refused  to  allow  the  question  to  be  answered,  and  its  rul- 
ing is  assigned  as  error. 

The  fact  that  the  cattle  wounded  belonged  to  the  defendant 
in  the  criminal  case  (the  plaintiff  here,)  if  such  were  the  fact, 
was,  of  itself,  immaterial,  upon  the  issue  of  want'  of  probable 
cause.  The  question  upon  this  particular  issue  was  not  as  to 
the  guilt  of  the  plaintiff  upon  the  criminal  charge,  but  whether 
the  defendant  had  probable  cause  to  believe  him  so,  (Brennan 
V.  Tracy,  2  Mo.  A  pp.  540,)  and  no  offer  was  made  in  connection 
with  the  question  of  evidence  showing  that  the  defendant 
knew,  or  should  have  known,  that  the  cattle  wounded  did  not 
belong  to  another  person.  "  The  existence  of  a  want  of  *  prob- 
able cause,' "  say  the  court,  in  Stewart  v.  Sonneborn,  98  U.  S. 
194,  "is,  as  we  have  seen,  essential  to  every  suit  for  a  malicious 
prosecution.  Both  that  and  malice  must  concur.  Malice,  it 
is  admitted,  may  be  inferred  by  the  jury  from  want  of  probable 
cause,  but  the  want  of  that  cannot  be  inferred  from  any  degree 
of  even  express  malice." 

It  is  not  claimed  that  any  other  evidence  contained  in  the 
record  tends  to  establish  a  want  of  probable  cause  for  the  pros- 
ecution of  the  criminal  proceeding.  The  plaintiff's  case,  there- 
fore, failed  to  establish  this  essential  fact,  and  a  nonsuit  was 
properly  granted.  It  is  unnecessary  to  consider  the  othet  assign- 
ments of  error.     Judgment  afSrmed. 
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[No.   1302.] 

GEORGE  WEDEKIND,  Respondent,  v,  SOUTHERN  PACIFIC 
COMPANY,  A  Corporation,  Appellant. 

Action  to  Recover  Damages — Injury  to  Fassbnokr— Sufficiency 
OF  Evidence. — Plaiatiff  claimed  to  have  been  ruptured,  while  a 
pasaeager  on  defendant's  train,  by  a  collision.  The  train  on  which 
defendant  was  riding,  he  being  seated  in  a  rear  car,  was  run  into 
from  behind  by  a  train  running  at  the  rate  of  from  one  to  three  miles 
per  hour.  The  pilot  slid  under  the  hind  end  of  the  rear  car,  raising 
it  up  about  eight  or  ten  inches,  and  shoving  the  entire  train  about 
twenty  feet.  Plaintiff  testified  that  his  first  sensation  was  a  push  in  his 
back,  and  was  then  thrown  on  his  stomach  on  the  back  of  the  seat  in 
front,  and  he  sank  down  between  the  seats,  becoming  insensible;  that 
when  he  came  to  he  tried  to  get  up,  and  found  that  he  could  not  use  his 
right  arm;  that  he  managed  with  difficulty  to  get  out  of  the  car,  and  with 
the  assistance  of  some  one  unknown  to  him  he  got  into  another  car; 
that  he  felt  terrible  pains  in  his  groin,  and  that  it  was  only  by  presBiog 
the  affected  part  that  he  obtained  any  relief;  and  that  he  kept  his 
hand  pressed  against  that  part  until  he  reached  his  destination.  A 
passenger  and  several  of  the  defendant's  employes  testified  that  the 
shock  was  not  severe  enough  to  disturb  any  one;  that  after  the  acci- 
dent they  made  inquiries  all  through  the  train  as  to  whether  any  one 
was  hurt,  but  heard  no  complaints.  The  medical  experts  testified 
that  rupture  could  have  been  produced  by  such  an  accident.  Wit- 
nesses also  testified  to  complaints  by  plaintiff  after  reaching  Reno, 
and  visits  to  physicians,  and  his  subsequent  condition  as  compared 
with  his  former.  HeJd^  that  the  evidence  was  sufiicient  to  justify  the 
jury  in  finding  that  plaintiff  had  been  hurt  in  the  cellision. 

Idem— Amount  of  Damages. — Plaintiff  was  fifty-eight  years  of  age, 
engaged  in  the  piano  trade,  which  required  some  lifting.  He  testi- 
fied that  he  had  been  unable  to  do  any  work  after  the  accident;  that 
he  had  earned  before  that  time  ^00  per  month.  The  experts  agreed 
that  the  effect  of  the  ruptare  would  be  to  prevent  violent  exerdse, 
and  would  to  some  extent  deprive  the  person  injured  of  the  physical 
strength  required  to  earn  a  living,  though  some  testified  that  it  wonld 
not  shorten  life.  Held^  that  a  verdict  for  seven  thousand  dollars  would 
not  be  disturbed. 

Appeal  from  the  Distiict  Court  of  the  State  of  Nevada,  Washoe 
County. 

R,  R,  Bigelow,  District  Judge. 

Baker  <lc  Wines,  for  Appellant. 

J.  F.  Alexander  and  R,  H,  Lindsay,  for 


•  Respondents  , 
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By  the  CJourt,  Hawlky,  C.  J.: 

The  appeal  in  this  case  is  taken  from  a  judgment  in  favor  of 
respondent  for  seven  thousand  dollars  damages  for  injuries 
received  by  him  while  a  passenger  on  appellant's  cars,  in  a  col- 
lision which  accun-ed  at  Wads  worth  on  the  2  2d  day  of  Decem- 
ber, A.  D.  1887,  and  from  the  order  of  the  district  court  refus- 
ing a  new  trial.  The  case  seems  to  have  been  properly  and 
well  tried.  No  complaint  is  made  against  any  of  the  instruc- 
tions given  by  the  court.  No  exception  against  the  admissibility 
of  evidence  is  presented  for  review.  No  error  of  law  is  claimed 
to  have  occurred  during  the  trial.  The  motion  for  new  trial 
was  based  solely  upon  the  ground  of  **  insufficiency  of  the  evidence 
to  justify  the  verdict  of  the  jury,"  and  this  is  the  only  ground  upon 
which  appellant  relies  for  a  reversal. 

The  position  of  appellant  is  clearly  pointed  out  in  the  assign- 
ment of  errors,  to  wit:  "  That  there  is  an  overwhelming  pre- 
ponderance of  the  evidence  to  the  effect  that  the  plaintiff  was 
never  injured  at  all  upon  the  train  of  defendant,  and  that  the 
evidence  of  the  plaintiff  stands  alone  and  uncorroborated  as  to 
receiving  such  injuries  while  upon  the  defendant's  cars  as  a  passenger, 
and  is  so  unreasonable  and  improbable  as  to  be  entitled  to  no  weight. 
All  the  other  witnesses  who  were  present  at  the  accident  contradict 
the  plaintiff  flatly  as  to  the  circumstances  attending  it,  and  also  that 
he  was  not  and  could  not  have  been  injured  in  the  manner  in  which 
he  states." 

Can  this  position  be  maintained  1  Is  it  sustained  or  justified 
by  the  evidence?  From  the  record  on  appeal,  it  appears,  from 
the  testimony  of  witnesses  introduced  by  appellant,  that  the 
colliding  trains  numbered  respectively,  two  and  four,  were 
each  composed  of  eight  cars,  and  that  each  car  weighed  about 
forty  thousand  pounds;  that  the  engine  attached  to  train  two 
weighed  thirty-six  tons;  that  train  four,  on  which  respondent 
was  a  passenger  and  seated  in  the  rear  car,  was  standing  still  at 
Wadsworth;  that  the  engineer  of  train  two  saw  train  four  when  he 
was  about  two  hundred  and  twenty  or  two  hundred  and  forty 
feet  away,  and  was  then  running  his  train  at  a  rate  of  speed  of 
about  six  or  eight  miles  an  hour;  that  he  immediately  reversed 
his  engine,  and  applied  the  air-brakes,  and  by  this  means 
reduced  the  rate  of  speed  so  that  at  the  time  of  collision  the  i*ate 
was   not   greater  than   from   one  ^to   three    miles    an  hour;    that 
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the  pilot  or  cow-catcher  of  the  engine,  attached  to  his  tmii^ 
slid  under  the  hind  end  of  the  rear  car  of  train  four,  and  raised 
it  up  about  eight  or  ten  inches,  and  shoved  the  entire  train 
ahead  about  twenty  feet;  that  the  king-bolt  that  coupled  the 
truck  to  the  rear  coach,  which  was  about  two  feet  long  and 
about  two  inches  in  diameter,  was  bent  by  the  force  of  the 
collision. 

With  reference  to  the  immediate  effect   of  this   collision  upon 
respondent,    he    testified    in   his   own    behalf  as    follows:     "The 
first  thing  1  felt  was  a  push   in  my  back,  which  threw  me  against 
the  back  of  the  seat.     Then  a  second  bio  .v  came  from  the  other 
way,   and    I  was    thrown  on  my    stomach   on    the    back    of    the 
seat    in    front,   and    I    sank    down    between    the   seats   and    be- 
came  insensible.     When     I     came     to     my     senses     I     thought 
I  heai-d     some     oue    dragging     a    box    or    something    like    that 
through    the    car.     I     called     to     whoever     it     was,    but     they 
did   not     hear  me    or     did     not     notice    me.     I    then    tried    to 
get  up,  and  found  I  could  not  use  my  right  arm.     After  tr^ring 
awhile,  I  managed  to  pull  myself  up  by  taking  hold  of  the  seat 
in  front  of   me  with  my  left  hand.     I  managed  then  with  diffi- 
cidty  to   get  out  of  the  car  on  to  the   platform,  and  some   one, 
whom  I  don't  know,  helped  me  to  put  my  overcoat  on.     I  then, 
with  help,  got  into  the  car  which   brought  us  to  Reno,  and  sat 
down   in   one   of  the   seats.      The   perspiration   poured    down  off 
my   forehead,  and   I   felt   a   tremendous  pain  and  burning  sensa' 
tion  in  my  groin.     I  rolled  my  handkerchief  up  in  a  round  ball, 
and    pi*essed    it    against    my    belly.      This    seemed    to   give  me 
relief.       Afterwards    I    put    my    pocket-book    down    there,    and 
pressed  it  against  where  the  pain  was,  and  in  that  way  I  got  to 
Reno."      There   is   no  denial    of  this    testimony,    save  the  attack 
inferentially   made   upon  it    as   to   its    improbability.     Dr.   T.  C. 
Hanson,  who  was  at  the  time  of  the  collision  in  the  last  seat  of 
the  rear  car  on  train  four,  facing  the   colliding  engine,  testified, 
in   ap{)ellant's  behalf,   *Hhat  there  was  no  jar  or  shock  sufficient 
to   disturb   any   person   in    his   seat,   and   not    as   seveie  as  the 
ordinary  jerk    in  starting  up  a  train.     It  was  a  kind  of  a  pushing 
sensation — not  so  severe  as  a  jerk   in  a  sudden  start.     I  was  not 
materially  disturbed  in  my  seat,  but  thrown  forward  a  little,  and  I 
did  not  rise  from  my  seat  until  I  noticed  the  car  commenced  to  raise 
a  little,  I  then  got  up,  and  went  to  the  front  of  the  car.     There  was 
only   one  shock,  and  a  second,  shock  testified  to  by><-the  plaintiff 
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is  a  mistake.  The  collision  occurred  in  this  way:  The  engine 
of  the  rear  train,  by  its  pilot,  ran  under  the  rear  car  that  I  was 
in,  and  raised  it  up  a  little  —  about  eight  or  ten  inches  —  and 
pushed  it  forward  at  the  same  time.  There  might  have  been 
perhaps  from  six  to  ten  people  in  the  car.  There  was  no  light 
put  out  or  windows  broken,  except  a  glass  in  the  rear  door, 
and  no  damage  done  to  the  stove  whatever,  and  no  smoke  in 
the  car  that  I  could  discover.  I  walked  through  the  car 
immediately,  and  there  was  no  person  thrown  down.  If  there 
had  been,  I  certainly  should  have  seen  them.  I  inquired  of 
everbody  in  the  car  if  there  was  anyone  hurt,  and  no  one 
claimed  to  be  injured,  and  there  was  no  complaint  from  any 
person,  except  one  person  said  he  had  a  scratch  on  his  face, 
and  in  a  jocular  way  said  he  was  going  to  sue  the  company. '  I 
came  on  to  Beno  in  the  smoking  car  with  all  the  passengers, 
who  had  been  transferred  from  the  rear  car,  and  saw  nobody 
who  pretended  to  be  injured,  and  heard  no  complaint  from  any 
person  during  the  remainder  of  the  trip  to  Eeno.  There  was 
no  jar  by  the  collision  that  would  throw  a  person  out  of  his  seat 
in  any  manner  whatever.  If  a  person  was  sitting  in  his  seat 
facing  the  front  of  the  car,  the  jar  being  from  the  rear,  he 
would  simply  feel  some  jar,  at  his  back,  and  there  was  no  shock 
which  could  possibly  throw  him  forward  in  his  seat."  This 
witness  also  testified  that  he  **  was  looking  out  of  the  back  window, 
saw  the  head-light,  and  heard  the  train  (Ko.  2)  coming,  and  did  not 
move  until  the  collision  took  place.'' 

It  is  evident  from  the  verdict  that  the  jurors  believed  the 
testimony  of  respondent  as  to  the  force  of  the  shock  to  be  true. 
They  were  the  judges  of  the  credibility  of  the  respective  wit- 
nesses, and  had  the  right,  and  it  was  their  duty,  to  consider  all 
the  facts  and  circumstances  as  testified  to  by  the  witnesses,  in 
order  to  determine  the  reasonableness  or  probability  of 
the  testimony  given  by  any  particular  witness.  There  was  testi- 
mony given  by  some  of  the  employes  of  appellant  tending  to 
corroborate  the  statements  made  by  Dr.  Hanson  as  to  the 
force  of  the  collision,  and  that  no  one  complained  of  being 
hurt.  The  engineer  on  train  two  testified  that  the  shock  the 
train  received  wtis  not  sufficient  to  throw  a  person  out  of 
his  seat,  or  down  between  the  seats.  Louis  and  William 
Jenkins,  car-inspectors  for  appellant,  were  standing  near  the  rear 
car    of    train     four     when     the     collision    occgr^ed^,^  @b(3^f^' 
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diatelj  got  into  and  went  through  the  car  to  inquire  and 
ascertain  if  any  one  was  injured.  Both  testify  that  there 
was  no  one  that  pretended  to  be  hurt,  and  William  Jenkins 
testified  that  "  there  was  no  one  thown  down  between  the 
seats  or  in  the  aisle,  or  any  other  place  in  that  car.  It  is 
not  possible  that  any  one  was  thrown  down  upon  the  floor  of 
that  car  in  an  insensible  condition  and  me  not  to  have  seen 
them,  as  I  went  in  there  to  look  for  that  purpose."  The  con- 
ductor on  train  two,  who  was  standing  on  the  platform  between 
two  sleepers,  said  that  the  effect  of  the  collision  was  to  throw 
him  up  against  the  end  of  the  sleeper,  but  not  violently.  "  I  was 
not  thrown  sufficiently  hard  against  the  end  of  the  sleeper  to  bruise 
me  in  any  way  whatever." 

Now,  the  testimony  of  these  witnesses,  while  tending  in 
some  respects  to  corroborate  the  testimony  of  Dr.  Hanson, 
clearly  shows  that  there  was  a  commendable  zeal  manifested  by 
the  employes  of  appellant,  as  well  as  by  Dr.  Hanson,  to  ascer- 
tain if  any  one  was  injured.  That  was  the  first  thought 
They  were  evidently  of  the  opinion,  at  that  time,  that  some  of 
the  passengers  might  be  injured.  If  the  force  of  the  collision 
was  not  "as  severe  as  the  ordinary  jerk  in  starting  up  a  train," 
the  jury  might  have  thought  it  strange  that  such  immediate 
and  universal  inquiry  was  made  as  to  whether  any  of  the  pas- 
sengers were  injured.  If  that  was  the  extent  of  the  collision, 
was  it  reasonable  to  believe  that  every  person  who  saw  or  felt 
the  shock  should  immediately  inquire  if  any  one  was  hurti 
The  jury  might,  also,  have  believed  from  the  testimony  that  a 
train  of  cars  with  an  aggregate  weight  of  three  hundred  and  ninety- 
two  thousand  pounds,  moving  at  the  rate  of  from  one  to  three 
miles  an  hour,  coming  in  contact  with  a  train  of  like  weight 
stinling  still,  and  shoving  it  twenty  feet  forward,  might  have 
had  force  enough  to  throw  a  person  in  the  car  out  of  his  seat 
in  the  manner  described  by  the  respondent,  and  that  his  testi- 
mony, in  this  respect  was  neither  improbable  nor  unreasonable. 
Again,  if  the  force  of  the  shock  was  strong  enough  to  throw 
the  conductor  on  the  train  two  up  against  the  end  of  the  cur 
migiit  it  not  have  been  suflSciently  strong  to  have  raised  re- 
spondent out  of  his  seat  1  In  this  connection  the  jury  may 
have  considered  that,  notwithstanding  the  fact  that  several 
persons  passed  through  the  cat,  and  heard  no  complaint  that 
any   one   was   injured,  not  one  of  the  witnesses   for  appellant  jU>- 
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pears  to  have  noticed  the  respondent,  whether  he  was  standing 
up  or  sitting  down,  or  what  his  position  i-eally  was.  Th^y  saw 
no  one  that  was  injured,  and  heard  no  complaints  of  any  one 
being  injured.  That  is  the  extent,  atid  the  only  extent,  of  their 
testimony  in  this  respect.  Moreover,  at  the  trial  there  was  the 
admitted  fact  that  respondent  was  ruptured,  and,  if  the  jurors 
believed  that  this  injury  to  his  person  occurred  at  the  time  of 
the  collision,  they  must  necessarily  have  believed  that  Dr. 
Hanson  was  mistaken  when  he  said:  "There  was  no  jar  by  the 
collision  that  would  throw  a  person  out  of  his  seat  in  any  manner 
whatever." 

There  is  no  force  in  the  fact  that  no  one  complained  of  being 
injured  at  the  time  of  the  collision,  or  on  the  way  to  Keno.  It  is 
apparent  from  the  record  that  respondent  was  in  ignorance  of 
the  actual  injury,  or  extent  of  the  injury,  until  he  consulted  a 
physician.  For  ought,  therefore,  that  appears  from  the  testi- 
mony of  the  witnesses  present  at  the  collision,  respondent  may 
have  been  just  in  the  position  in  which  he  testifies  he  was,  and 
still  the  testimony  of  the  other  witnesses  as  to  their  belief  that 
no  one  was  hurt,  because  no  one  complained  of  being  hurt,  was 
true.  In  fact,  it  is  questionable  whether  any  i*eal  or  substantial 
conflict  of  testimony  exists  as  to  whether  respondent  was  thrown 
out  of  his  seat  in  the  manner  stated  by  him  at  the  time  of  the  col- 
lision. But,  be  that  as  it  may,  it  must,  as  we  think,  be  admitted 
that,  at  most,  it  only  amounts  to  a  conflict  of  testimony  which, 
under  repeated  decisions  of  this  and  other  courts,  was  clearly 
within  the  province  of  the  jury  to  decide.  When  the  train 
arrived  at  Reno,  respondent  was  interviewed  by  Mr.  Fulton, 
who  testified  as  follows:  "Mr.  Wedekind  told  me  that  morn- 
ing that  there  had  been  quite  an  accident  at  Wadsworth.  I 
asked  hiiji  if  any  one  was  hurt,  and  he  said,  *No.'  He  said  he 
thought  at  first  that  he  was  hurt,  but  had  made  up  his  mind 
now  that  he  was  all  right.  He  said  he  was  considerably  fright- 
ened at  first."  On  cross-examination  he  said:  "  Plaintitf  told  me 
on  that  morning  that  he  had  been  pretty  well  shaken  up." 
Bespondent  testified.  "  When  I  got  ofi*  the  train  at  Reno  I  saw 
Mr.  Fulton.  I  told  him  I  was  hurt  and  badly  bruised  up." 
Taking  the  statement  as  testified  to  by  Mr.  Fulton  to  be  correct, 
it  does  not  prove,  nor  tend  to  prove,  in  the  light  of  other  facts, 
that  respondent  was  not  injured.     Respondent  testified:     "  When 
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I  came  to  Reno  I  did  not  know  what  was  the  matter  with  me. 
I  felt  bad — uneasy,  as  though  I  wanted  to  die."  His  conduct 
sustains  this  testimony,  for  at  first  he  went  to  Russack's  to  get 
some  liniment,  and  afterwards  went  to  see  Dr.  Hogan.  He 
showed  Mr.  Bussack  his  pereou,  and  Kussack  testified  that  ''he 
saw  something  round  like  a  ball  on  the  left  side  of  his  abdomen. 
It  was  as  large  as  a  walnut."  Dr.  Hogan  testified  that  when 
respondent  came  to  him  for  treatment  he  "found  a  rupture  on 
the  plaintiff  on  the  left  side.  It  was  what  we  term  a  'direct 
hernia.'  I  took  him  to  a  drug  store,  and  put  on  a  truss.  He 
complained  of  soreness  all  over,  and  particularly  about  the 
chest,  but  I  do  not  remember  whether  be  said  anything  aboat 
his  arm  or  not  *  *  *  His  complaint  was  mostly  about  the 
lower  part  of  his  abdomen.  There  was  nothing  surrounding 
the  rupture  to  indicate  inflammation  or  redness  of  any  kind,  or 
anything  to  show  that  a  truss  had  been  recently  worn-"  Dr. 
Bergstein  testified  "that  he  examined  plaintiff  upon  three  dif- 
ferent occasions  to  ascertain  his  physical  condition.  I  found 
that  he  had  a  double  inguinal  hernia.  I  found  the  one  on  the 
left  side  to  be  the  larger  of  the  two.  The  one  on  the  right 
side  is  an  incomplete  hernia.  On  the  left  side  the  hernia  is 
much  larger,  almost  amounting  to  a  double  hernia  on  that  side, 
and  is  in  my  opinion  a  direct  hernia."  This  testimony  is  cor- 
roborated by  Dr.  C.  W.  Huntington,  a  physician  in  charge  of  the 
railroad  hospital  at  Sacramento, 'who,  in  giving  his  testimony  upon 
this  point,  said:  "  I  differ  with  my  associates  who  testify  here. 
I  say  that  the  hernia  upon  the  left  side  of  the  plaintiff  is  a 
direct  hernia."  During  the  examination  of  Dr.  Bergstein  the 
respondent  was  disrobed,  and  submitted,  by  his  counsel,  to  the 
witness  and  the  jury,  for  examination  as  to  his  arm  and  alleged 
ruptures.  "The  examination  was  had  as  to  the  flatness  of  the 
deltoid  muscle  of  the  right  ann,  but  the  defendant's  counsel 
declined  to  examine  as  to  the  claimed  injury  in  the  abdomen^ 
and  admitted  that  plaintiff  was  ruptured."  It  is  unnecessary 
to  review  or  comment  on  the  testimony  bearing  upon  the  ques- 
tion whether  respondent's  right  shoulder  was  dislocat-ed  at  the  time 
of  the  collision,  as  during  the  trial  "Mr.  Lindsay  stated,  in  open 
court,  that  the  plaintiff's  shoulder  was  not  dislocated,  and  that  they 
would  not  claim  it  before  the  jury." 

Is  it  not  apparent  that  the  evidence  is  sufficient  to  justify  the 
conclusion   that  must   have  been  reached   by  the  jury,   that  the 
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respondent  received  his  injuries  at  the  time  of  the  collision? 
The  facts  were  undisputed  that  respondent  was  ruptured. 
There  was  some  conflicting  testimony  as  to  the  extent  of  the 
rupture — whether  it  was  a  direct  hernia  or  not — but  the  fact 
that  he  was  ruptured  is  admitted.  Appellant  does  not  contend 
that  it  was  impossible  for  a  person  to  be  ruptured  if  thrown  by 
the  force  of  a  railroad  collision  in  the  manner  described  by 
respondent.  Dr.  Cluness,  upon  his  cross-examination,  testified 
that  ^*  if  a  person  were  thrown  with  force  against  the  iron  top 
of  a  car-seat,  striking  just  below  the  short  ribs,  forcing  the  bow- 
els downward,  as  described  here,  it  might  produce  inipture." 
Upon  cross-examination,  Dr.  Huntington  was  asked  this  ques- 
tion.  ''If  a  person  riding  in  a  railroad  train,  sitting  in  his 
seat,  were  cast  with  much  force  against  the  top  of  another  seat, 
striking  upon  the  upper  portion  of  his  abdomen  just  below  the 
libs,  would  it  or  would  it  not  be  apt,  the  force  being  sufficient, 
to  cause  a  rupture  V*  His  answer  was:  "  Under  those  superin- 
ducing causes  or  conditions,  I  should  say  that  it  might.  But, 
with  the  ordinary  average  person,  it  would  be  very  improbable, 
to  say  the  least.  1  wish  to  be  understood  in  that  answer  that  it 
is  a  well-understood  fact  now  that  there  are  a  large  number  of 
persons  who  are  easily  ruptured — whose  congenital  structure  is 
such  that  they  are  more  or  less  liable  to  a  rupture  by  moderate 
causes — but  with  the  average  person  I  should  answer  your 
question  in  the  negative—that  he  would  very  probably  not  be 
ruptured." 

Whatever  the  results  may  have  been  as  to  the  injury  to 
respondent's  arm,  the  entire  testimony  fails  to  convince  us,  as 
it  failed  to  convince  the  jury,  that  he  was  "  pretending  or  ma- 
lingering in  regard  to  his  condition,"  so  far  as  the  hernia  on  his 
person  is  concerned.  It  may  be,  as  was  testified  to  by  Dr.  Cluness, 
that  it  is  impossible  to  tell  upon  examination  when  respondent 
was  ruptured.  '*He  may  have  been  ruptured,"  says  this  wit- 
ness, '*  the  day  before  I  saw  him,  or  twenty  years  before.  It  is 
impossible  to  tell — no  man  can  tell  by  external  examination;"  yet 
the  fact  remains  that  there  is  no  testimony  tending  in  the 
edightest  degree  that  respondent  was  ruptured  at  any  other 
time,  or  from  any  other  cause,  than  that  stated  in  his  testimony. 
True,  Dr.  Cluness  said :  "  A  man  fifty-eight  years  of  age,  lifting 
and  taking  out  difierent  parts  of  a  piano,  and  moving  the  piano 
from  one  part  of  the  loom  to   another,  and   occasionally^  lifting 
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the  action,  as  plaintiff  testified  was  his  business  - 1  can  scarcely 
conceive  of  an  occupation  more  liable  to  produce  rupture  than 
that."  But  there  are  innumerable  causes  that  might  produce 
rupture.  Lifting  heavy  weights  of  any  kind,  and  the  straining 
liable  to  be  produced  thereby,  is  probably  the  greatest  superin- 
ducing cause  of  rupture;  but  it  was  clearly  shown,  upon 
the  trial  of  this  cause,  that  it  was  within  the  range  of 
probabilities,  at  least,  that  a  person  might  be  ruptured 
in  the  manner  in  which  respondent  testified  he  received 
the  injury;  and,  as  before  stated,  there  is  no  testimony 
tending  to  show  that  he  received  this  injury  at  any  other 
time  or  manner.  Kespondent's  conduct  at  the  time  of  the  colli- 
sion was  not  that  of  a  person  simulating  an  injury,  for  the  pur- 
pose of  bringing  an  action  against  the  railroad  corporation  ior 
damages.  If  he  had  been  previously  ruptured,  and  entertained 
such  a  design,  the  probibilities  are  very  great  that  he  would, 
then  and  there,  have  complained  to  everyone,  and  stated  just 
what  his  injuries  were.  Respondent,  in  addition  to  his  own 
direct  and  positive  testimony,  introduced  witnesses  whose 
testimony  tended  to  show  that  previous  to  the  collision  he 
was  physically  a  sound  and  healtliy  man.  Dr.  Martin, 
medical  examiner  for  the  order  of  Chosen  Friends,  testified 
that  he  examined  him  in  1882,  for  the  purpose  of  insur- 
ance, and  that  he  did  not  to  his  knowledge  have  '^a  hernia  or 
rupture.  His  physical  condition  was  good."  Louis  Epstein 
testified  that  about  two  years  before  the  trial  he  saw  respondent 
naked.  "  He  did  not  have  any  marks  upon  him.  He  seemed 
robust.  He  seems  different  now.  He  seems  to  be  about  fifteen 
years  older  than  he  did  when  I  saw  him  last."  W.  L  Need- 
ham  testified  that  he  had  known  respondent  since  1877.  <'Isaw 
him  walk  the  streets,  and  saw  him  lift  pianos  in  my  shop.  He 
was  always  competent  to  do  his  work.  I  have  noticed  a  differ- 
ence in  him  in  the  last  year.  From  what  I  have  seen  of  him 
he  seems  to  be  a  different  man  physically  from  what  he  was 
pi-eviously." 

We  have  referred  to  or  quoted  and  commented  upon  all 
the  testimony  touching  directly  or  remotely  upon  respond- 
ent's right  to  recover.  After  a  careful  reading  and  consid- 
eration of  the  entire  testimony,  we  are  clearly  of  the  opin- 
ion that  it  is  sufficient  to  justify  the  action  of  the  jury 
in    finding    a    verdict    in    favor    of    respondent,    and    that   the 
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contention  of  appellant's  counsel  cannot  be  maintained?  It 
was  argued  on  behalf  of  appellant  that,  even  if  respondent 
was  entitled  to  recover,  he  was  not,  under  the  testimony,  enti- 
tled to  the  amount  of  damages  given  by  the  jury.  In  actions 
of  this  kind,  the  plaintiff  is  entitled  to  recover  such  damages, 
if  any,  as  naturally  flow  or  result  from,  and  are  the  immediate 
result  of  the  act  complained  of,  and  the  jury  was  so  instructed. 
It  is,  of  course,  often  difficult  to  exactly  measure  the  amount  of 
such  damages.  It  cannot  be  arrived  at  with  mathematical  cer- 
tainty. Some  degree  of  latitude  must  always  be  allowed.  The 
court,  upon  this  point,  instructed  the  jury  that,  in  arriving  at 
the  amount  of  damages  —  if  plaintiff  is  entitled  to  recover  — 
**you  will  discard  all  questions  of  prejudice  or  passion  for  or 
against  either  party  to  this  suit,  but  give  such  amount  as  in 
your  best,  honest  and  candid  judgment,  as  reasonable  men, 
you  deem  him  entitled  to,  under ,  all  the  circumstances,  (^n 
the  one  hand  you  are  not  to  be  extravagant  in  that  amount,  and 
on  the  other  hand  you  are  not  to  be  niggardly,  but  exercise  your 
dispassionate  judgment  in  the  matter  as  honest  men,  between 
neighbors."  In  other  instructions  the  rule  of  compensatory  dam- 
ages were  clearly  stated. 

The  testimony  of  the  medical  witnesses,  introduced  upon  the 
part  of  api)ellant,  was  to  the  effect  that  a  hernia,  such  as  found 
upon  the  person  of  respondent,  does  not  tend  to  shorten  life, 
nor  interfere  with  the  pursuits  of  ordinary  business  avocations. 
Dr.  Dawson  said :  *'  A  rupture,  such  as  the  plaintiff  has,  does 
not  seriously  affect  the  transaction  of  ordinary  business,  and  it 
does  not  tend  to  shorten  life,  but,  on  the  contrary,  in  my  judg- 
ment, would  have  the  effect  to  prolong  it,  because  it  would 
prevent  the  party  and  restrain  him  from  taking  violent  exercise, 
and  tend  to  make  him  more  cautious,  and,  with  a  well-adjusted 
truss,  is  fraught  with  no  particular  danger."  It  would,  we 
apprehend,  be  difficult  to  convince  a  jury  that  a  hernia,  although 
a  common  affliction  of  mankind — the  rate  of  men  being  so  afflicted 
being  stated,  at  the  age  of  fifty  years,  as  one  to  six — is  a  par- 
ticular blessing,  because  it  might  be  the  means  of  prolonging  a 
man's  life.  Most  men,  we  think,  would  prefer  to  have  the  full 
vigor  of  their  manhood  preserved,  even  if  they  were  thereby  to  be 
deprived  of.  a  short  period  of  their  existence.  But  the  reason 
of  the  hernia  prolonging  life,  as  given  by  this  witness,  virtually 
admits  that  a  person   suffering  with  this   affliction  could  not,  at 
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all  times,  take  the  exercise  necessary  to  conduct  and  carry  on 
business  in  which  respondent  was  engaged,  and  that  he  would, 
or  at  least  might,  to  some  extent  be  deprived  of  the  physical 
strength  required  to  earn  a  living.  The  medical  witnesses  for 
respondent  expressed  the  opinion  that  a  hernia  ''  is  serious  to  this 
extent:  that,  becoming  strangulated,  life  is  always  in  danger. 
Any  injury  of  any  kind  or  character  which  affects  the  vital 
processes  of  the  human  body  naturally  shortens  life."  Dr.  Bern- 
stein, from  whose  testimony  the  above  quotation  is  made,  also 
testified  that  **an  incomplete  hernia  is  liable  at  any  moment  to 
become  complete;  a  reducible  hernia  to  become  irreducible;  and 
either  may  at  any  time  become  strangulated,  thus  endangering 
life.  In  my  opinion,  a  hernia  of  any  kind  has  the  effect  of  reduc- 
ing, in  some  degree,  a  man's  capacity  to  earn,  and  tends  to  shorten 
life."  Respondent  testified  that  he  had  not  been  able  to  do  aoy 
work  since  December  22,  1887;  that  he  had  tried  to  work,  but 
could  not;  that  he  had  "  earned  three  hundred  dollars  per  month 
for  the  six  years  previous  to  the  time  he  got  hurt  on  defendant's 
cars;"  and  that  since  then  he  had  earned  nothing.  Applying  the 
principles  of  law  as  announced  by  the  court,  and  to  which  no 
objections  are  made,  to  the  testimony,  we  cannot  say,  as  claimed  by 
counsel  for  appellant,  that  "  under  no  hypothesis  of  the  evidence 
can  a  verdict  of  seven  thousand  dollars  be  justified." 

The  judgment  of  the  district  court  and  the  order  refusing  a  new 
trial  are  affirmed. 
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Argnment  for  Appellant. 

[No.  12»8.] 

JEREMIAH  PATNODE,  Appellant,  v.  GEORGE  HARTER, 
ST  AL.,  Respondents. 

Action  to  Regotsr  Damaobs  against  Mine  Owners— Injuries  to 
Employee  —  Contributory  Negligence  —  Nonsuit. — In  an  action 
for  personal  injuries  received  while  employed  in  defendant's  mine, 
plaintiff's  evidence  showed  that  he  was  an  experienced  miner;  that 
at  the  request  of  a  fellow-workman  at  a  windlass  at  the  top  of  an 
incline,  plaintiff,  who  was  at  the  bottom,  started  up  to  loosen  a 
bucket  which  had  become  fastened,  and  which  the  fellow-servant 
was  hauling  up,  when  the  rope  to  which  the  bucket  was  attached 
broke,  and  the  bucket  fell  on  plaintiff,  causing  the  injuries  sued  for; 
that  it  was  a  rule  of  the  mine  that  no  one  should  follow  up  a  loaded 
bucket,  though  the  men  were  in  the  habit  of  so  doing  when  the 
bucket  became  fastened;  that  the  rope  was  an  inch  rope  which  had 
been  in  use  two  or  three  weeks;  that  plaintiff  knew  that  it  looked 
old,  and  was  worn,  but  had  never  called  defendants'  attention 
thereto;  that  he  had  always  seen  an  inch  and  a  quarter  rope  used  for 
the  work,  and  knew  that  it  was  dangerous  to  follow  the  bucket  up; 
that  plaintiff  had  the  handling  of  the  rope,  changing  it  from  one 
bucket  to  another,  and  was  familiar  with  everything  connected  with 
the  incline;  and  that  there  was  new  rope  in  the  office,  to  be  used 
when  needed.     Held,  that  a  nonsuit  was  properly  granted. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  White 
Pine  County. 

A.  L.  Fitzoerald,  District  Judge. 
The  facts  are  stated  in  the  opinion. 
.    Baker  <&  Wines  and  Henry  Eives,  for  Api)ellant. 

I.  Appellant  was  in  the  employ  of  respondents  as  a  miner, 
and  consequently  a  contract  relation  existed  between  the  par- 
ties to  this  action.  Proof  of  the  accident  and  of  the  injuiy  in- 
flicted  and   damages  sustained  by   the   appellant  makes   a  prima 

Jade  case,  and  the  burden  of  showing  the  absence  of  negli- 
gence upon  the  part  of  respondents,  or  the  existence  of  con- 
tributory negligence  upon  the  part  of  appellant,  was  cast  upon 
the  respondents.  (Fairchild  v.  Cat,  Stage  Co.,  13  Cal.  599;  Boyce 
V.  Cal,  Stage  Go.,  25  Cal.  460;  Latvrence  v.  Green,  70  Cal.  417; 
59  Am.  Rep.  428;  White  v.  Boston  R,  E,  Co.,  144  Mass.  404.) 

II.  It  is  the  duty  of  the  employer  to  furnish  safe  appliances 
And    machinery   for  the   use   of  their   servants,   and   to   exercise 
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cam  and  diligence  in  the  employ ment  of  foramanand  co-laborers,  and 
in  case  of  a  failure  to  comply  with  these  requirements,  and  an  acci- 
dent occurs  by  reason  of  such  failure,  whereby  a  person  is  in- 
jured, the  defendant  is  liable.  (Flike  v.  Boston  ds  Albany  R.  R.^  53 
N.  Y.  550;  13  Am.  Rep.  545;  Laning  v.  New  York  G.  R.  R.  Co., 
49  N.  Y.  524;  10  Am.  Rep.  U7;  Booth  v.  Boston  ds  Albany  R.  R. 
Co,,  73  N.  Y.  38;  29  Am.  Rep.  97;  Plank  v.  Hudson  River  R.  R 
Co,,  60  N.  Y.  607;  Wedgwood  v.  Chicago  <h  N.  W,  R,  R.  Co,,il 
Wis.  482;  Brabhits  v.  Chicago  dc  K  W.  R.  R,  Co.,  38  Wis.  293; 
Ford  V.  Fitchburg  R.  R,  Co,,  110  Mass.  259;  14  Am.  Rep.  598; 
McGatrick  v.  Wason,  4  JDhio  St.  575;  Coombs  v.  New  Bedford  Co., 
102  Mass.  583;  3  Am.  Rep.  506;  Huddlestone  v.  LoweU  Mac^ane 
Shop,  106  Mass.  284;  Pantzar  v.  TiUy  FosUr  M,  Co,,  99  N.  Y.  368; 
GUman  v.  Eastern  R,  R.  Corp.,  13  Allen,  440;  90  Am.  Dec.  210; 
Benzing  v.  Steinway  nk  Sons,  101  N.  Y.  547;  Hough  v.  Texas  etc. 
R.  R.  Co.,  100  U.  S.  213;  Trask  v.   Col.   S,  R,  R,  Co.,  63  Cal.  96.) 

III.  Under  the  evidence  in  this  case  it  was  for  the  jury  to  say 
under  proper  instructions  from  the  court  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  which  proximately  contributed  to 
the  injury  complained  of.  (Shierhold  v.  North  B.  ds.  M,  R,  R.  Co.,  40 
Cal.  447;  Needliam  v.  San  Francisco  <t  S.J,  R.  R.  Co.,  37  Gal.  410; 
Bunting  v.  Central  Pac.  R.  R.  Co.,  16  Nev.  283;  Robinson  v. 
Western  Pac.  R.  R,  Co.,  48  Cal.  409;  Grijm  v.  Toion  of  Willow,  43  Wis. 
511;  Bunting  v.  Central  Pac.  R.  R.  Co,,  14  Nev.  355;  Longabauyh 
V.  Virginia  City  &  T.  R,  A  Co.,  9  Nev.  294;  Mahoney  v.  Metro- 
politan R,  R,  Co.,  104  Mass.  73.) 

IV.  The  foreman  of  the  mine  having  charge  of  the  meri  an<l 
authority  to  direct  their  movements,  and  general  supervision  over 
the  work,  occupied  the  position  of  the  principal  himself,  and  his 
negligence  is  attributed  to  the  principal.  (Wedgwood  v.  Chicago d;  N. 
W.  R,  R,  Co,,  41  Wis.  482;  Hough  v.  R.  R.  Co.,  100  U.  S.  218; 
Brabbits  v.  Chicago  ^  N,  W,  li,  R.  Co.,  38  Wis.  295;  Fardy,  Fitch- 
burg R.  R,  Co.,  110  Mass.  260;  14  Am.  Rep.  598;  Flike  v.  Bostm 
&  A.  R.  R.  Co.,  53  N.  Y.  5o3;  13  Am.  Rep.  545;  Booth  v.  Boston  <t 
A,  R.  R.  Co.,  73  N.  Y.  40;  29  Am.  Rep.  97;  Benzing  v.  Steinway  ^ 
Sons,  101  N.  Y.  547.) 

Wren  d;  Cheney,  for  Respondent. 

I.  A  plaintiff  is  bound  to  use  due  care  and  reasonable  dili- 
gence, and  to  exercise  ordinary  care  and  prudence;  he  must  us© 
his  ordinary  faculties  in  protecting  himself  from  danger,  and  if 
he  fails   to  use   his   eyes  and   ears,  having  the   opportunity  and 
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ability  so  to  do,  then  the  court  is  authorized  to  grant  a  nonsuit 
upon  the  ground  of  contributory  negligence.  {Solon  v.  Virginia  d: 
T.  R,  R,  Co,,  13  Nev.  106;  Glascock  v.  Central  Fac.  R,  R,  Co,,  73 
Cal.  141;  Bunting  y.  Centred  Pac,  R.  R.  Co.,  U  Nev.  351;  Beach  Con. 
Neg.,  Sees.  123;  137,  139;  Wright  v.  lifew  York  C.  R.  R,  Co.,  25  N. 
Y.  566;  McGlynn  v.  Brodie,  31  Cal.  376;  Burke  v.  Witherbee,  98  N. 
Y.  562;  Wells  v.  Coe,  9  Col.  159;  Heath  v.  WhiUbreast  C,  d:  M.  Co,^ 
65  la.  737;  Central  R.  R.  d:  B.  Co,  v.  Kenney,  58  Ga.  485.) 

II.  A  servant  cannot  recover  from  his  master  for  injuries 
dinsed  by  unnecessarily  placing  himself  in  a  place  of  known 
danger.  (Baltimore  etc,  R,  R,  Co,  v.  Jones,  95  U.  8.  439;  Schaefler 
v.  Sandusky,  33  Ohio  St.  246;  31  Am.  Rep.  533;  Goldstein  y.  Chicago 
etc.  R.  R.  Co,,  46  Wis.  404;  KieUey  v.  Belcher  S,  &  M,  Co,,  3  Saw. 
503;  The  Cfiandos,  6  Saw.  544.) 

III.  The  rule  that  the  master  is  liable  for  injuries  to  the  servant, 
caused  by  defective  machinery,  does  not  apply  in  cases  of  common 
and  well-known  tools  and  appliances.  {Ma/rsh  v.  Chickering,  101 
N.  Y.  398;  CahUl  v.  HUton,  106  N.  Y.  512.) 

lY.  The  true  rule  is  that  if  the  negligence  of  the  plaintiff  con- 
tributed in  any  degree  to  cause  or  occasion  the  accident,  there  can  be 
no  recovery.     (Beach  Con.  Neg.  36.) 

Y. — The  burden  is  upon  the  plaintiff  to  show  that  his  conduct  did 
not  contribute  to  the  injury.  (Beach  Con.  Neg.  155,  160.)  This 
position  is  further  sustained  by  the  rule  of  law  that  proof  of  a  propo- 
sition, whether  affirmative  or  negative,  should  come  from  the  party 
who  can  the  most  easily  and  satisfactorily  furnish  it.  (1  Whar.  Ev., 
Sec.  367;  Lawson  Pre.  Ev.  20.) 

By  the  Court,  Murphy,  J. 

This  is  an  action  to  recover  damages  for  injuries  received  by 
plaintiff  while  employed  at  work  in  defendants'  mine.  The 
court  below  granted  a  nonsuit  upon  the  ground  that  the  testi- 
mony introduced  by  the  plaintiff  showed  that  the  plaintiff  had  ' 
by  his  own  negligence  proximately  contributed  to  the  injuries 
he  received.  The  testimony  shows  that  plaintiff  was  forty-two 
years  of  age;  that  he  had  been  engaged  in  the  business  of 
mining  for  a  number  of  years;  that  he  had  been  at  work  for 
defendants  for  a  period  of  sixteen  days;  that  the  mine  of  defend- 
ants was  worked  with  a  windlass  over  an  incline,  w^hich  was 
mostly  at  an  angle  of  forty-five  degrees,  the  lower  part  of  the 
incline   was   about   sixty  degrees;  that  there  were  skids^nd  two 
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runways  for  buckets,  about  eight  inches  apart;  that  there  was  a 
ladderway  on  one  of  the  runways;  that  three  buckets  were  in 
use  in  the  incline — one  going  up  as  the  other  came  down  and 
one  was  being  filled  while  the  loaded  one  was  being  hauled  up 
and  the  empty  one  lowered;  that  three  of  the  employees  were 
in  the  incline -^two  at  the  windlass,  and  one  at  the  bottom,  fill- 
ing the  buckets;  that  it  was  a  custom  of  these  three  men  to  take 
turns  about  at  the  windlass  and  filling  the  buckets,  and  all  did 
the  same  kind  of  work  at  times;  that  on  the  day  the  injuries  were 
received  plaintiff  was  at  work  at  the  bottom  of  the  indinoi 
filling  buckets;  that  he  had  put  a  few  inches  of  dirt  in  the  bot- 
tom of  the  bucket,  then  six  drills,  and  one  short  pick, 
and  then  filled  the  bucket  to  within  a  few  inches  of  the 
top  with  dirt;  that  plaintiff  was  looking  up  the  incline, 
and  the  bucket  got  caught;  ''that  one  of  the  men  at  the 
windlass  hallooed  to  loose  the  bucket,"  and  he  started 
up  to  .relieve  the  bucket,  and  when  up  about  twenty-five 
feet  from  the  bottom  of  the  incline  the  rope  broke,  and  the 
bucket  fell  upon  him,  causing  the  injuries  he  received;  that  it 
was  a  rule  of  the  mine  that  no  man  should  follow  up  a  loaded 
bucket;  that  the  men  at  the  windlass  were,  however,  in  the 
habit  of  calling  to  the  man  below  to  come  up  and  loosen  the 
bucket,  and  the  man  below  was  in  the  habit  of  so  doing;  that 
the  rope  used  was  an  inch  rope;  that  it  had  been  in  use  for  two 
or  three  weeks;-  that  there  was  rope  in  the  ofiice  to  be  put  on 
when  a  new  rope  was  needed;  that  when  the  bucket  caught,  as 
it  was  apt  to  do  when  tools  were  put  therein,  and  sometimes 
from  rough  places  in  the  skids,  it  was  the  custom  of  the  wind- 
lass men  to  try  and  shake  it  loose,  and  sometimes  they  would 
pull  on  the  rope.  Plaintiff  knew  it  was  dangerous  to  follow 
the  bucket  up  the  incline.  He  kuew  that  the  rope  looked  old, 
and  had  been  worn  from  dragging  on  the  skids  or  cross-beams 
which  held  or  supported  the  two  runways  for  the  buckets,  but 
had  never  called  the  attention  of  the  owners  of  the  mine,  or  their 
foreman,  thereto. 

This  is  substantially  the  testimony  introduced  upon  the  part 
of  the  plaintiff,  and  upon  which  the  nonsuit  was  granted. 
Whether  a  case  should  be  withdrawn  from  the  jury,  and  the 
plaintiff  nonsuited,  is  purely  a  question  of  law.  When  properly 
made,  it  is  simply  a  decision  that  the  law  affords  no  relief  upon 
the    evidence     adduced,    admitting     every    fact     and     conclusion 
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which  it  tends  to  prove.  It  is  not  a  decision  upon  the  weight  of 
the  evidence  where  it  is  conflicting,  bnt  that  it  is  not  sufficient  to 
justify  its  submission  to  the  jury.  (Cooper  v.  Pacific  MuL  Ins.  Co,, 
7  Nev.  121;  8  Am.  Rep.  706;  Pratt  v.  ffiOl,  13  Johns.  336.) 

Did  the  plaintiff  contribute  in  any  degree  to  the  injuries  re- 
ceived by  him  when  he  left  the  bottom  of  the  shaft  and 
ascended  the  incline  for  the  purpose  of  loosening  the  bucket, 
knowing  it  to  be  dangerous  to  do  so.  In  Harper  v.  Erie  By.  Co, 
32  N.  J.  Law,  88,  the  court  said:  "  When,  in  an  action  for  damages, 
it  appears  from  the  evidence  that  the  plaintiff  has  been  guilty  of 
great  imprudence,  which  was  at  least  one  of  the  proximate  causes  of 
the  injury  which  befell  him,  the  law  does  not  afford  him  any  com- 
pensation, and  the  question  upon  the  point  of  the  existence  of  neg- 
ligence in  the  conduct  of  the  defendant  becomes  wholly  unimportant." 
To  the  same  effect  are  the  following  cases:  Runyon  v.  Central  R,  R, 
Co.,  25  N.  J.  Law,  656;  Waite  v.  Railroad  Co.,  96  E.  C.  L.,  725; 
FUtnmirCg  v.  Western  Pac.  R.  R.  Co.,  49  Gal.  257.  In  Houston  etc. 
Ry.  Co.  V.  Fowler,  56  Tex.  457,  Bonner,  J.,  said:  "The  master  will 
not  be  liable  for  any  injuries  resulting  to  the  servant  from  causes 
open  to  the  observation  of  the  servant,  and  which  it  requires  no 
special  skill  or  training  to  foresee  will  be  likely  to  occasion  him 
harm.  »  *  *  When  a  servant  of  mature  years  undertakes  any 
labor  *  ♦  *  the  risks  incident  to  which  are  equally  open  to  the 
observation  of  himself  and  the  master,  the  servant  takes  upon  him- 
self all  such  risks."  (See  also,  2  Thomp.  Neg.  1008;  Rush  v.  Mis- 
souri Pac.  Ry.  Co.,  36  Kan.,  133;  Berger  v.  St.  Paul  etc.  Co.,  39 
Minn.  78;  Thompson  v.  Flmt  etc.  Ry.  Co.,  57  Mich.  308;  New  York 
etc.  Ry.  Co.  v.  LyoTis,  119  Pa.  St.  336;  DemUe  v.  Southern  Pac. 
R.  R.  Co.,  60  Cal.  385;  Solm  v.  Virginia  etc.  R.  R.  Co.,  13  Nev. 
120;  Bunting  v.  Central  Pac.  R.  R.  Co.,  14  Nev.  356;  Glascock  v. 
Central  Pac.  R.  R.  Co.,  73  Cal.  141;  Centred  R.  R.  d:  B.  Co.  v. 
Kenney,  68  Ga.  490.)  It  is  the  duty  of  the  employer  to  furnish 
his  employe  suitable  and  adequate  tools  and  implements  for  his 
use.  When  he  has  done  this  he  does  not  engage,  however, 
that  they  will  always  continue  in  the  same  condition,  and  any 
defect  which  may  become  apparent  from  their  use  it  is  the  duty 
of  the  employe  to  observe  and  forthwith  report  the  same.  An 
employe  who  before  the  injury  had  knowledge  of  the  defect  in 
the  tools  or  implements,  or  who,  having  a  reasonable  opportu- 
nity to  inform  himself,  ought  to  have  known  such  defects,  is 
to   be   presumed,  by   his  remaining  in  the  employment  to  have 
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assumed  the  lisk  of  such  danger,  and  cannot  recover  for  an  injury 
resulting  therefrom;  and  his  knowledge  will  have  the  same  effect 
whether  his  employer  was  informed  or  ignorant  cf  such  defect;  and 
this  rule  applies  with  much  greater  force  when  the  defect  or  danger 
is  obvious  to  the  senses. 

In  SvMivan  v.  Bridge  Co,,  9  Bush,  89,  the  court  said:  "He 
not  only  had  the  means  of  knowing,  but  did  know,  the  danger 
he  was  incurring,  and  voluntaiily  placed  himself  in  a  position 
where  he  lost  his  life;  when,  by  the  exercise  of  ordinary  care 
for  his  own  safety,  he  might  have  avoided  it."  {Houston  etc,  Ry,  Co. 
v.  Fowler,  56  Tex.  457.)  In  Galveston  etc.  R,  R,  Co,  v.  Drew,  59 
Tex.  11,  46  Am.  Rep.  261,  Stayton,  J.,  said:  "The  general  rule  is 
that  one  who  enters  into  an  employment  which  is  attended  with  risk 
of  injury  of  which  such  employe  has  notice,  or  by  reasonable  care 
may  have  notice,  cannot  recover  compensation  from  the  master,  if 
by  exposure  to  such  risk  he  is  injured,  and  this  rule  applies  to  cases 
where  injury  is  received  from  the  use  of  defective  implements  or 
machinery  of  which  the  servant  had  notice."  To  the  same  effect  are 
the  following  authorities:  Whart.  Neg.,  Sec.  215;  Hayden  v. 
SmithviUe  Mfg,  Co.,  29  Conn.  557;  Chicago  etc,  R,  R.  Co,  v.  Still, 
19  111.  509;  71  Am.  Dec.  236;  City  of  Lancaster  v.  Kissinger,  12 
Reporter,  636;  12  Week.  N.  C.  When  an  employe  knows,  or  by 
exercise  of  ordinary  diligence  might  know,  of  any  defect  or  im- 
perfection in  the  machinery  about  which  he  is  employed,  and  con- 
tinues therein  without  protest,  he  assumes  the  risks  i)rom  such  dan- 
gers and  cannot  recover  for  an  injury  received.  (Money  v.  Lower  Vein 
Coal  Co.,  55  Iowa  671;  McGlynn  v.  Brodie,  31  Cal.  381.)  In  FFO- 
liams  V.  Clough,  3  Hurl.  *fe  N.  258,  it  is  said:  "  The  master  cannot 
be  held  liable  for  an  accident  to  his  servants  while  using  macbineiy 
in  his  employment,  simply  because  the  master  knows  that  such 
machinery  is  unsafe,  if  the  servant  has  the  same  means  of 
knowledge  as  the  master."  It  was  held  in  Assop  v.  Yates,  2 
Hurl.  &  N.  770,  "  that  the  plaintiff  could  not  recover  for  injuries, 
because,  after  he  had  complained  of  the  danger,  and  knowing 
all  the  circumstances,  he  voluntarily  continued  to  work."  The 
case  of  GriffitJut  v.  Gidlow,  3  Hurl.  &  N.  655,  is  similar  in  many 
i-espects  to  the  case  under  consideration.  In  that  case  it 
appeared  from  the  evidence  that  the  hook  by  which  the  barrel 
was  attached,  which  drew  it  up  was  not  safe;  that  it  ought  to 
have  been  a  spring  hook,  which,  it  was  alleged,  would  have 
prevented  the   accident  which   caused   the  injury.     "The  answer 
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to  this,"  says  the  judge;  "  deems  to  us  to  be  that  the  plaintiff 
himself  possibly  attached  it  to  the  barrel,  which  afterwards  fell 
upon  him,  and  seems  never  to  have  made  any  observations  or 
complaint  in  respect  to  it.  We  think  that  a  ser\'ant  so  acting 
cannot  maintain  an  action  against  an  employer.  He  himself 
waa  contributory  to  the  injury;  and,  as  it  was  stated  by  Lord 
Oranworth,  in  the  case  in  the  House  of  Lords — Paterson  v.  Wal- 
lace, 1  Macq.  748 — it  is  essential  for  the  plaintiff  to  establish 
that  the  injury  arose  from  no  rashness  of  his  own."  In  Priest- 
ley V.  Fowler,  3  Mees.  &  W.  1,  which  was  an  action  by  a  servant 
against  his  master  for  injuries  received  in  consequence  of  the 
breaking  down  of  an  overloaded  van,  it  was  held  that  he  could  not 
recover,  because  the  fact  that  the  van  was  overloaded  was  as  well 
known,  or  should  have  been,  to  the  servant  as  to  the  master.  In 
Laning  v.  New  York  Cent,  N.  B.  Co,,  49  N.  Y.  534,  it  is  said:  "When 
the  employee  has  full  and  equal  knowledge  with  the  employer  that 
the  machinery  or  implements  used  or  employed  are  defective,  and 
he  remains  in  the  service,  this  may  constitute  contributory  negli- 
gence, if  it  does  not  appear  that  the  employer  has  promised  to 
amend  the  defect."  In  Winahip  v.  infield,  42  N.  H.  213,  the 
court  said:  '^  It  must  not  only  appear  that  the  plaintiff  had  no 
knowledge  of  the  existence  of  these  vices  or  defects,  but  it  must 
also  appear  that  she  was  not  in  fault  for  not  knowing  them."  To 
the  same  effect  are  the  cases  of  Clark  v.  Barring f on,  41  N. 
H.  44;  TiLcker  v.  Henniker,  Id.  317.  In  Lopez  v.  Central  Ariz,  M, 
Co.,  1  Ariz.  481,  it  is  said:  **In  order  to  recover,  the  plaintiff 
in  an  action  of  this  kind  must  show  that  the  act  complained 
of  was  caused  by  the  wrongful  act,  neglect,  or  default  of  defend- 
ant It  must  also  appear  by  implication  or  otherwise  that 
the  injured  party  did  not  in  any  degree  contribute  to  the 
injury  by  his  fault."  In  the  case  of  Bunt  v.  Sierra  etc. 
Mining  Co.^  11  Saw.  178,  Sawyer,  J.,  said:  **An  employee 
in  a  mining  tunnel,  who,  knowing  that  the  roof  of  the 
tunnel  is  in  an  unsafe  condition  at  a  certain  point,  while 
employed  in  making  it  safe,  sits  down  under  the  dangerous 
point  during  a  suspension  of  the  work,  and  is  killed  by  the 
falling  of  the  roof,  is  guilty  of  contributory  negligence,  and  the  own- 
ers of  the  mine  will  not  be  liable."  In  Mansfield  Coal  etc,  Co,  v.  Mc- 
Enety,  91  Pa.  St.  195;  36  Am.  Rep.  662:  "  It  remains  but  to  apply 
these  well-settled  principles  of  law.  It  was  not  a  controverted  fact  that 
John  McEnery,  the  deceased,  had  been  using  this  bridge  constantly 
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for  some  months  prior  to  his  death;  that  he  drove  a  mule  tesm 
of  loaded  coal-cars  over  it  daily,  if  not  several  times  each  day. 
The  plaintiffs  proved  that  the  bridge  was  in  an  exceedingly  dan- 
gerous condition;  that  it  swayed  from  side  to  side  as  the  team 
passed  over  it,  so  that  the  horses  could  scarcely  keep  their 
feet.  The  unsafe  condition  of  the  bridge,  therefore,  was  patent 
It  must  have  been  known  to  the  deceased;  it  could  not  have 
been  otherwise.  Yet,  with  such  knowledge,  he  voluntarily  con- 
tinued in  the  service,  and  gave  no  notice  to  his  employers  of 
its  dangerous  condition;  nor  did  he  make  any  protest  against  be- 
ing subjected  to  such  perils.  *  *  *  John  McEnery,  the  de- 
ceased, was  guilty  of  gross  negligence  in  exposing  himself  upon 
such  a  structure,  and  took  upon  himself  the  risk  of  injury  from 
such  cause." 

In  an  action  for  damages,  where  the  injuries  of  whicli  the  plaint- 
iff complains  have  resulted  from  the  negligence  of  both  parties, 
without  intentional  wrong  on  the  part  of  defendant,  the  plaint- 
iff cannot  recover.  "When  it  appears  from  the  evidence  that 
the  plaintiff  has  been  guilty  of  great  imprudence,  which  was  at 
least  one  of  the  proximate  causes  of  the  evil,  he  cannot  recover." 
(Harper  v.  JSrie  Ry,  Co.,  32  N.  J.  Law,  88).  In  Robinson  v. 
Western  Pac.  R.  R.  Co.,  48  Cal.  421:  "About  the  general  rule 
that  a  plaintiff  cannot  recover  for  the  negligence  of  the  defend- 
ant, if  his  own  want  of  care  or  negligence  has  in  any  decree  con- 
tributed to  the  result  complained  of,  there  can  be  no  dispute." 
To  the  same  effect  are  the  cases  of  Gay  v.  Winter,  34  Oal.  163; 
Needham  v.  San  Francisco  etc.  R,  R,  Co.,  37  Cal.  419.  In  Moore  v. 
Central  R.  R.  Co.,  24  N.  J.  Law,  268:  "It  must  be  considered 
now  the  settled  law  that  in  cases  of  this  kind,  if  by  the  exer- 
cise of  ordinary  skill  and  care  the  plaintiff  could  have  avoided 
the  injury,  or  if  his  conduct  contributed  to  produce  the  injury, 
he  ia  not  entitled  to  recover,  even  though  the  defendants  were 
also  guilty  of  negligence."  {Birge  v.  Gardner,  19  Conn.  511;  50 
Am.  Dec.  261;  Trow  v.  Vermont  Rent.  R.  R.  Co.;  24  Vt.  493;  68  Am. 
Dec.  191;  Lucas  v.  New  Bedfcrrd  etc.  R.  R.  Co.,  6  Gray,  72;  66 
Am.  Dec.  406;  Pennsylvania  R.  R.  Co.  v.  Aspell,  23  Pa,  St.  147;  62 
Am.  Dec.  323;  Gonzales  v.  New  York  etc.  R.  R.  Co.,  38  N.  Y.  440;  98 
Am.  Dec.  58.)  In  GotJiard  v.  Alabama  etc.  R.  R.  Co.,  67  Ala.  118, 
Somerville,  J.,  said:  "  In  every  action  for  damages,  where  the  defense 
of  contributor}'  negligence  arises,  the  question  always  to  be  determined 
is  whether  the  negligence  of  the  plaintiff  contributed  proximately  to 
the  injury  of  which  he  complains.     It  is  not  essential  that  he  should 
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have  been  the  cause  of  the  injury.  It  is  sufficient  to  defeat  a 
recovery  if  the  plaintiff  could  have  avoided  the  injury  by  the 
exercise  of  reasonable  or  ordinary  care  and  prudence,  unless, 
perhaps,  in  those  cases  where  the  misconduct  of  the  defendant 
which  produces  the  injury  is  wanton,  reckless  or  intentional." 
(Shear.  &  E.  Neg.,  Sec.  34;  Thomp8<m  v.  Flint  etc.  By.  Co.,  57  Mich. 
308;  Kroy  v.  Chicago  etc,  R,  B,  Co.,  32  Iowa,  361;  DevUle  v. 
Southern  Pac.  B,  B.  Co,,  60  Cal.  385.) 

Under  the  most  careful  management  mining  is  attended  with 
great  danger,  and  persons  engaging  therein  must  be  presumed 
knowingly  to  incur  the  risks  incident  thereto.  If  the  place 
where  he  is  put  to  work  is  in  an  unsafe  condition,  or  the  imple- 
ments which  he  is  to  use  are  not  sufficient  to  perform  the  duty 
for  which  they  are  intended,  and  he  chooses  to  remain,  he 
assumes  the  risks,  and  cannot  recover  for  an  injury  received. 
He  might  leave  if  he  chose,  but  choosing  to  remain,  he  cannot 
remain  at  the  risk  of  the  employer.  Every  employer  has  a 
right  to  judge  for  himself  how  he  will  carry  on  his  business, 
and  workmen  having  knowledge  of  the  circumstances  must 
judge  for  themselves  whether  they  will  enter  his  service,  or, 
having  entered,  whether  they  will  remain.  The  employe  has 
the  same  means  of  knowing,  as  the  employer,  the  usual  perils 
of  the  business;  he  is  as  well  able  to  guard  against  them  as  his 
employer;  and  it  is  equally  just  and  reasonable  to  both,  and 
strongly  calculated  to  secure  fidelity  and  prudence  on  the  part 
of  the  employe,  that  he  should  rely  solely  on  the  skill  and 
prudence  of  himself  in  the  business  for  protection  from  injury. 
The  plaintiff*,  as  appears  from  his  own  testimony,  was  an 
experienced  miner.  He  had  been  working  on  the  wind- 
lass and  filling  buckets  in  the  incline  for  some  time  prior 
to  the  accident.  He  had  the  handling  of  the  rope,  chang- 
ing it  from  one  bucket  to  the  other.  He  was  familiar 
with  everything  connected  with  the  incline.  He  knew  as 
well  as  his  co-employes  that  it  was  dangerous  to  follow  the 
bucket  up  the  incline.  The  foreman  had  forbidden  the  running 
of  the  buckets  while  the  men  were  going  up  the  incline  from 
work,  and  at  the  time  of  the  accident  three  miners  had  stopped 
the  hoisting  of  the  bucket,  until  they  went  up.  The  foreman 
had  also  notified  one  of  the  windlass  men  not  to  follow  the 
bucket  up,  and  requested  him  to  notify  all  the  men  on  his  shift 
to  the  same  eflPect.     The  plaintiff  said  the  rope  was  an  Jnch  rope. 
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He  had  always  seen  an  inch  and  a  quarter  rope  used  for  sach 
work.  It  looked  old;  had  been  worn  on  the  skids  or  cross 
beams.  The  plaintiff  never  made  anj  complaint  as  to  the  con- 
dition of  the  rope,  or  the  danger  in  following  the  backet  up  the 
incline.  It  will  not  do  for  him  to  say:  "  1  was  employed  there  to 
work,  and  not  to  examine  ropes."  It  was  as  much  his  duty  to 
examine  and  keep  himself  informed  as  to  the  condition  of 
the  rope  as  it  was  to  fill  the  buckets.  (WeUs  v.  Coe,  9  Cola  166.) 
As  a  general  proposition  the  employer  is  under  no  higher  duty 
to  provide  for  the  safety  of  the  employe  than  the  employe  is  to 
provide  for  his  own  safety.  (2  Thomp.  Neg.  1008;  Whart 
Neg.  Sec.  217.)  This  principle  should  never  be  disregarded, 
and  this  is  especially  so  in  employments  where  the  machinery 
is  not  complicated,  or  the  tools  and  implements  used  are  con- 
tinually in  the  hands  of  the  employe,  and  no  great  skill  or  care 
is  required  to  discover  defects.  (CahiU  v.  HUtan^  106  N.  Y. 
518;  M<vr8h  v.  Chickering,  101  K  Y.  399.)  The  plaintiff  voU 
untarily  assumed  the  risk,  in  going  at  the  call  of  his  co- 
employes  into  a  place  known  to  all  of  them  to  be  dangerous. 
The  consequence  of  his  act,  under  such  circumstances,  cannot 
be  charged  against  the  defendants,  however  distressing  the  calamity 
which  befell  him,  permanently  disabling  him  from  pursuing  many 
of  the  occupations  of  Hfa  The  court  did  not  err  in  granting  the 
nonsuit.     The  judgment  is  affirmed. 
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Respondent. 

Stoppage  in  Transitu— Evidence — Knowledge  of  Insolvency- -At- 
tachment.— In  an  action  for  goods  attached  by  defendant  while  in 
transit  to  a  consignee  of  plaintiffs,  one  of  the  plaintiffs  testified  that 
the  consignee  was  now  insolvent,  but  that,  judging  ffom  previoui 
dealings  with  him,  they  had  every  reason  to  believe  that,  when  the 
goods  were  shipped,  he  was  financially  responsible,  and  tirst  learned 
that  he  was  insolvent  when  the  goods  were  attached.  A  witness  for 
plaintiffs  testified  that  he  was  their  traveling  agent;  that  he  and 
plaintiffs  always  knew  that  the  consignee  was  insolvent,  but  that 
they  trusted  to  his  honor,  and  not  to  his  solvency,  believing  that  he 
would  pay  as  he  had  always  previously  done.  Heldf  that  the  evidence 
warranted  a  finding  that  plaintiffs  knew  of  the  consignee's  insohency 
at  the  time  of  shipping  the  goods. 
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Idem. — In  sach  case  plaintiffis  coald  not  reclaim  the  goods  by  right  of 
stoppage  in  traimtu,  after  they  had  been  attached,  as  it  is  essential  to 
the  exercise  of  that  right  that  the  consignor  shall  learn  of  the  consignee's 
insolvency  after  the  goods  are  shipped. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Hum- 
boldt County. 

A.  L.  FiT^GBRALD,  District  Judge. 

L,  A,  Buckner^  for  Appellants. 

I.  With  reference  to  the  evidence  it  may  be  that  plaintiffs 
cannot  contradict  their  own  witness;  but  they  can  show  what 
the  facts  really  were.  (Coulter  v.  American  etc.  Ex.  Co.,  56  N.  Y. 
586;  Setvell  v.  Gardn&r,  48  Md.  178;  DowdeU  v.  Wilcox,  68  la. 
199;  Smiih  v.  Ehan&rt,  43  Wis.  181;  Pennsylvania  R.  R.  Go.  v. 
Fortmey,  90  Penn.  St.  323.) 

II,  This  action  was  to  enforce  plaintiff's  vendor  lien,  not  to 
rescind  the  contract  of  sale.  The  basis  on  which  the  right  of 
stoppage  in  transitu  rests,  is  on  the  plain  reason  of  justice  and 
equity,  that  one  man's  goods  should  not  be  applied  to  the  pay- 
ment of  another  man's  debts.  (De  AquiUa  v.  Lambert,  2  Ekien, 
77;  Secomb  v.  Nutt,  14  B.  Mon.  324.)  In  order  to  give  the 
vendor  the  right  of  stoppage  in  transitu  two  elements  must  con- 
cur: (1)  The  purchase  price  of  the  goods  must  be  unpaid.  (2) 
The  insolvency  of  the  vendee;  and  the  right  must  be  exercised 
before  the  actual  delivery  of  the  goods.  The  right  of  stoppage 
in  transitu  is  called  into  existence  for  the  vendor's  benefit,  after 
the  buyer  has  acquired  title  and  right  of  possession,  and  even  con- 
structive possession,  but  not  yet  actual  possession.  (Keeler  v. 
Goodwin,  HI  Mass.  490;  Treadwell  v.  Aydlett,  9  Heisk.  388; 
James  v.  GHffin,  1  M.  <fe  W.  20;  2.  M.  <fe  W.  633;  Moore  v.  Lott, 
13  Nev.  376. 

IIL  The  vendor's  lien  was  paramount  to  the  attachment  lien 
claimed  by  the  First  National  Bank,  or  by  third  persons,  through 
Wm.  Twist.  {Buckley  v.  Fumiss,  15  Wend.  137;  MarkwaJd  et  al. 
V.  Their  Creditors,  7  Cal.  213.  In  this  action  the  concurring  ele- 
ments of  the  non-payment  of  the  price  of  goods  and  insolvency  of 
Twist,  the  Southern  Pacific  R.  R.  Co.  was  and  is  deemed  the  agent 
of  the  plaintiffs.  {Calahan  v.  Babcock,  21  Ohio  St.  281;  8  Am. 
Rep.  63.     When  the  defendant  levied  upon  the  goods,  he  committed 
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a  tort,  by  wrongfully  taking  and  holding  goods  against  plaintifTs 
consent.  {N^ewhall  v.  Vargas,  13  Me.  93;  29  Am.  Dec.  489;  Bab- 
cock  V.  Bonndl  80  N.  Y.  244;  Stuhha  v.  Lund,  7  Mass.  453;  b 
Am.  Dec.  63;  BeU  v.  Moss,  5  Whar.  189;  Alkina  v.  Colby,  20  N. 
H.  154;  Glapp  v.  Peck,  55  la.  270:  Loeb  v.  Pet^a,  63  Ala.  243;  33 
Am.  Rep.  17;  Reynolds  v.  BosUm  <6  M.  E,  R.,  43  N.  H.,  580;  Su^ 
vens  V.  Wheeler,  27  Barb.  658;  O'Brien  v.  liorrU,  16  Md.  122;  77 
Am.  Dec.  284;  Benedict  v.  Schaettle,  12  Ohio  St.  516;  Bpggs  v.  Barry, 
2  Cur.  (0.  0.)  259;  Schwabacher  v.  Kane,  13  Mo.  App.  126;  Hays 
V.  Mouille,  14  Pa.  St.  48;  iTayfor  v.  Demme,  8  Pick.  198;  19  Am. 
Dec.  319;  Rogers  v.  Thomas,  20  Conn.  53;  Seymour  v.  Newton,  105 
Mass.  272;  Stanton  v.  ^ogrer,  16  Pick.  467;  Arnold  v.  Z>«fo7M),  4 
Cush.  33;  50  Am.  Dec.  754;  Grout  v.  ffiU,  4  Gray,  361 ;  Ilsletf  v. 
AS^t^ft*,  9  Mass.  65;  6  Am.  Dec.  29. 

M.  S,  Bonnifield,  for  Respondent. 

By  the  Court,  Murphy,  J. 

This  is  an  action  for  claim  and  delivery  of  personal  property,  tried 
in  the  district  court  of  Humboldt  county.  The  trial  was  had  before 
the  court  without  a  jury,  and  judgment  given  for  the  defendant 
The  following  facts  appear  from  the  evidence:  "On  the  twenty- 
fourth  of  October,  1887,  one  William  Twist,  of  Paradise  valley, 
Humboldt  county,  in  this  state,  through  a  traveling  agent  of  the 
plaintiflfs,  ordered  from  them  goods  and  merchandise  of  the  value  of 
three  hundred  and  thirty-two  dollars  and  seventy -five  cents.  On  the 
twenty  ninth  day  of  October,  1887,  the  goods  were  shipped  by  the 
plaintiffs,  over  the  route  of  the  Southern  Pacific  Railroad,  to  be  for- 
warded to  William  Twist  at  Paradise  valley,  by  the  way  of  Winne- 
mucca.  When  the  goods  reached  Winnemucca,  in  transitu  to 
Twist,  at  Paradise  valley,  the  defendant,  as  sheriff  of  Humboldt 
county,  took  possession  of  the  goods,  under  and  by  virtue  of  a  writ 
of  attachment  issued  in  a  suit  then  pending,  wherein  the  First 
National  Bank  of  Winnemucca  was  plaintiff,  and  William 
Twist  was  the  defendant,  as  the  property  of  said  Twist  Said 
Twist  has  never  paid  for  the  goods  so  attached,  never  had  pos- 
session of  them,  and  did  not  exercise  any  control  over  them 
whatever.  R.  Fenkhausen,  one  of  the  plaintiffs,  testified  that 
Twist  was  now  insolvent.  "Judging  from  previous  dealings 
with  Twist,  they  had  every  reason  to  believe  that  at  the  time 
the  goods  were  shipped  to  Twist  he  was  financially  responsible, 
or    else   they    would  not   have   shipped   Twist   the   ffoods."     The 
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witness  ''first  learned  that  Twist  was  insolvent  when  the  goods 
were  attached  at  Winnemucca/'  Johnson  testified  on  the  part 
of  plaintiffs  as  follows:  "He  was  a  traveling  agent  for  the 
plaintiffs,  but  not  the  one  tliat  took  Twist's  order.  He  had 
been  sent  up  by  plaintiffs  to  look  after  the  matter  after  the 
property  had  been  attached.  Plaintiffs  had  sold  Twist  goods 
before,  but  he  (Twist)  had  always  paid  for  them.  He  had 
found  Twist  insolvent.  He  always  knew  that  a  collection  could 
not  be  forced  by  law,  but  he  (Twist)  had  always  paid  up.  We 
knew  that  we  could  not  collect  from  him  by  law.  The  plaint- 
iffs knew  when  they  shipped  the  goods  to  Twist  that  they 
could  not  enforce  a  collection  of  him  by  law.  Twist  had  always 
paid,  and  tliey  trusted  in  his  honor  for  payment,  not  to  his  sol- 
vency. Twist  had  been  trading  with  plaintiffs  previousyl,  and 
had  always  paid  up,  and  they  trusted  him  for  these  goods, 
knowing  they  could  not  force  a  collection,  but  believed  that  he 
was  honest  and  would  pay  for  them  as  he  had  done  before.*' 
On  the  foregoing  evidence  the  court  found  *'  that,  at  the  time 
of  said  sale  of  said  goods  by  said  plaintiffs  to  said  Twist,  said 
Twist  was  insolvent,  and  at  that  time  said  plaintiffs  knew  of 
his  said  insolvency,  and  trusted  alone  to  his  honor  for 
payment." 

Counsel  for  appellants  contends  that  the  finding  is  not  sup- 
ported by  the  evidence,  and  to  sustain  his  position  he  argues 
that  the  .testimony,  as  given  by  Johnson,  should  be  disregarded^ 
becau&e  it  conflicts  with  the  testimony  as  given  by  Fenkhausen, 
one  of  the  plaintiffs.  Johnson  was  the  plaintiffs'  witness.  He 
was  also  their  traveling  agent,  and  it  is  fair  to  presume  that  it 
was  a  part  of  his  duty  to  find  out  the  financial  condition  of  each 
one  of  plaintifis'  customers,  and  to  report  the  same  to  his  prin- 
cipals, and  the  judge  who  tried  this  case  must  have  come  to  the 
conclusion  that  Johnson  had  so  reported.  Twist's  financial  con- 
dition to  the  plaintiffs;  and  when  they  shipi^ed  the  goods  they 
knew,  as  he  says,  "a  collection  could  not  be  enforced  against 
Twist  by  law."  This  being  the  case,  the  evidence  supports  the 
finding. 

Plaintiffs'  title  was  based  upon  an  attempted  exercise  of  the 
right  of  stoppage  in  transitu.  By  the  common  law  of  England 
and  the  several  states,  the  unpaid  vendor  of  goods,  in  case  of 
the  insolvency  of  the  vendee,  may  reclaim  them  while  on 
their    passage  to    the    vendee,   not  only  as    against    the^endee^ 
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himself y  but  also  as  against  his  creditors,  by  stopping  them 
while  in  transitu.  This  right  was  first  introduced  and 
founded  in  equity,  but  has  long  been  adopted  and  acted 
upon  as  a  legal  remedy.  The  courts  of  law,  admitting  the 
justice  of  the  right,  have  recognized  it  in  constant  practice, 
and  extended  a  liberal  aid  in  enabling  an  unpaid  consignor  or 
vendor  to  regain  possession  of  property  on  its  way  to  a  vendee 
who  from  his  circumstances  may  not  be  in  a  condition  to  fulfill 
the  terms  of  his  contract.  What  was  formerly  a  mere  equitable 
claim  is  now  a  legal  possessory  right.  This  right  is  nothing 
more  than  the  extension  of  the  lien  which  the  vendor  has,  on 
all  sales  for  the  price,  until  after  the  delivery  to  the  vendee,  or 
his  agent.  This  right  of  stoppage  in  transitu  on  a  sale  of  goods 
on  credit  arises  when  the  vendee  becomes  insolvent  after  the 
sale.  The  basis  of  this  right  is  that  the  insolvency  of  the  vendee 
was  not  contemplated  by  the  vendor  in  the  sale,  and  that  it  is 
just  that  he  should,  on  account  of  that  unforeseen  event, 
endangering  the  loss  of  the  price,  be  permitted  to  reclaim  the 
goods,  and  keep  them  as  security  for  payment  at  any  time  be- 
fore delivery.  {Ha/rris  v.  Pratt,  17  N.  Y.  263;  Chicago  etc.  B.  B. 
Co.  V.  Painter f  15  Neb.  396,  and  authorities  cited;  Cox  v.  Bums, 
1  Iowa  68;  Blacknian  v.  Pierce,  23  Cal.  610;  Chandler  v.  FvJUon,  10 
Tex.  12;  60  Am.  Dec.  188.)  If  the  facts  of  the  insolvency  of  the 
vendee  came  to  the  knowledge  of  the  vendor  after  the  sale,  altboogb 
existing  before,  the  vendor  still  has  the  right  of  stoppage  in  transitu 
(Clark  V.  Lynch,  4  Daly,  83;  Gustine  v.  PhiUips,  38  Mich.  675.) 
But  the  plain tifis,  knowing  of  the  insolvency  of  Twist  at  the  time 
they  sold  and  shipped  him  the  goods,  could  not  reclaim  them  after 
they  had  been  attached,  and  passed  into  the  possession  of  an  officer. 
{Blumv.  Marks,  21  La.  Ann.  268;  99  Am.  Dec.  725;  Buckley  r, 
Fumiss,  15  Wend.  142;  1  Redf.  Ry.  160;  O'Brien  v.  Norris,  16 
Md.  132;  77  Am.  Dec.  284;  Pars.  Merc.  Law,  61.)  The  judgment 
and  order  appealed  from  are  affirmed. 
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THE  STATE  OF  NEVADA,  Rbspondbnt,  v.  H.  T.  HOADLEV, 
TREASURER  OF  EUREKA  COUNTY,  Appellant. 

Act  Dbunino  Duties  of  State  Controller -— Title  Misleading-- 
Subjects  of  Act — Imposition  of  Penalty,  Unconstitutional.  — 
In  constrain^  the  proyisioiiB  of  the  ''act  defining  the  duties  of 
state  controller,"  which  impose  penalties  upon  other  officers  for 
delinquencies  in  making  settlements  with  the  controller,  Held,  (1) 
that  the  title  of  the  act  is  misleading;  (2)  that'  the  act  contains  two 
subjects — one  relating  to  the  duties  of  the  controller  and  the  other  to 
the  imposition  of  penalties  against  other  officers — and  that  it,  in  both 
respects,  conflicts  with  tho  provisions  of  section  17  of  article  IV  of 
the  constitution,  and  that  the  act,  in  so  far  as  it  undertakes  to  impose 
a  penalty  upon  other  officers,  is  unconstitutional.  (Hawley,  C.  J.> 
dissenting.) 

Appeal  from    the   District    Court    of    the   State   of    Nevada, 
Ormsby  County. 

Richard  Rising,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Baker  d:  Wines,  for  Appellant. 
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John  F,  Alexander,  Attorney  Gleneral,  for  respondent. 

By  the  Court,  Belknap,  J. 

Appellant  was  the  treasurer  of  Eureka  county  daring  the 
times  mentioned  in  the  complaint,  and  as  such  officer  collected 
revenue  of  the  state  payable  in  his  county.  He  failed  to  pay 
over  the  amount  collected  to  the  treasurer  of  the  state  within 
the  time  required  by  law.  This  action  was  accordingly  brought 
to  enforce  payment  of  the  sum  of  seven  thousand  nine  hundred 
and  eleven  dollars  and  seventy-nine  cents,  that  being  the  amount 
he  had  received  for  the  state,  together  with  a  penalty  of  twenty- 
five  per  cent,  upon  this  sum,  amounting  to  the  further  sum  of  one 
thousand  nine  hundred  and  seventy-seven  dollars  and  ninety-four 
cents,  and  for  interest  and  costs.  The  principal  sum  was  paid 
before  the  trial  of  the  action.  Judgment  was  rendered  for  the 
amount  of  the  penalty.  The  only  question  made  is  upon  the  cor- 
rectness of  this  ruling. 

The  protrisions  of  law  relating  to  the  penalty  are  contained  in 
an  act  of  the  legislature  approved  February  24,  1866,  entitled 
**An  act  defining  the  duties  of  state  controller."  (Gen.  Stat 
1807-1831.)  This  statute  at  its  eighth  and  ninth  sections,  inter 
alia,  requires  the  controller  to  state  an  account  against  any 
officer  who  has  received  moneys  belonging  to  the  state,  and 
failed  to  make  a  settlement  thereof  within  the  time  prescribed 
by  law,  adding  thereto  twenty-five  per  cent,  as  damages;  and  if 
such  officer  fail  to  settle,  the  controller  shall  direct  the  attorney 
geneml  to  institute  an  action  at  law  for  the  recovery  of  the 
amount  of  the  account.  Appellant  contends  that  so  much  of 
the  statute  as  attempts  to  impose  a  penalty  conflicts  with  sec- 
tion 17  of  article  4  of  the  constitution,  which  provides:  "Each 
law  enacted  by  the  legislature  shall  embrace  but  one  subject, 
and  matter  properly  connected  therewith,  which  subject  shall 
be  briefly  expressed  in  the  title."  The  question  is,  does  an  act 
entitled  ''An  act  defining  the  duties  of  state  controller "  express, 
by  its  title,  the  subject  of  the  imposition  of  a  penalty  against  other 
officers  for  delinquencies  in  making  settlements')  Judge  Cooley,  in 
his  "  Treatise  on  Constitutional  Limitations,"  discusses  the  subject 
of  the  evils  intended  to  be  i*emedied  by  similar  constitutional  pro- 
visions, and  summarizes  as  follows:  "  It  may,  therefore,  be  as- 
sumed as  settled,  that  the  purpose  of  these  provisiaQS  was — Ftrti, 

Digitized  by  LjOOQIC 


July,  1889.]  State  v.  Hoadley.  319 

Opinion  of  Hawley,  0.  J.,  dissenting. 

to  prevent  hodge-podge  or  *  log-rolling '  legislation;  second,  to  pre- 
vent surprise  or  fraud  upon  the  legislature  by  means  of  provisions 
in  bills  of  which  the  titles  gave  no  intimation,  and  which  might, 
therefore,  be  overlooked  and  carelessly  and  unintentionally 
adopted;  and,  third,  to  fairly  apprise  the  people  through  such 
publication  of  l^slative  proceedings  as  is  usually  made,  of  the 
subjects  of  legislation  that  are  being  considered,  in  order  that 
they  may  have  opportunity  of  being  heard  thereon,  by  petition 
or  otherwise,  if  they  shall  so  desire."  (Const.  Lim.,  4th  Ed. 
175.)  The  purpose  of  a  title  is  to  give  notice  of  the  subject  of 
the  law.  The  title  of  the  act  in  question  sufficiently  expresses 
its  subject,  so  far  as  it  relates  to  the  duties  of  the  state  con- 
troller, but  it  gives  no  intimation  of  an  intention  to  impose  a 
penalty  or  damages  upon  officers  delinquent  in  their  settle- 
ments. In  this  latter  respect  the  act  is  obnoxious  to  the  objec- 
tion mentioned  by  Judge  Cooley  of  misleading  the  legislature 
and  the  people  by  failing  to  express  in  its  title  the  subject  con- 
tained in  the  body  of  the  bill.  This  is  the  character  of  legis- 
lation against  which  the  constitutional  provision  is  directed. 
Again,  the  act  contains  two  subjects — First,  that  of  the  duties 
of  state  controller;  and,  second,  the  imposition  of  a  penalty 
against  other  officers.  In  thi?  respect  it  disregards  the  require- 
ment that  **  each  law  shall  embrace  but  one  subject."  For  these 
reasons  we  are  of  opinion  that  the  law  in  question  is  unconsti- 
tutional in  so  far  as  it  undertakes  to  impose  a  penalty  against 
the  appellant.     Judgment  reversed,  and  cause  remanded. 

Hawley,  C.  J.,  dissenting: 

If  the  act  under  consideration  contains  two  distinct  and  sepa- 
rate subjects,  having  no  connection  with  each  other,  then  the 
conclusion  anived  at  by  the  court  is  correct.  There  can  be  no 
difference  of  opinion  upon  the  point  that  a  statute  cannot  have 
any  force  beyond  the  purpose  expressed  in  the  title.  The  vital 
question  is  whether  there  are  two  separate  and  distinct  subjects 
specified  in  the  act.  To  determine  this  question,  the  whole  act, 
its  objects  and  purpose,  must  be  considered.  If  upon  such 
investigation  the  matters  therein  contained  are  found  to  have  a 
reasonable  or  natural  connection  with  the  subject  expressed  in 
the  title,  and  are  appropriate  to  the  object  sought  to  be  accom- 
plished by  the  act,  then   such   matters  are    '^properly  connected 
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therewith"  and  should  not  be  held  to  be  in  conflict  with  the 
provisions  of  the  constitution.  What  is  the  object  of  the  stat- 
ute? Clearly  to  define  the  duties  of  the  state  controller.  Now, 
without  looking  closely  at  the  provisions  of  this  act,  and  con- 
sidering the  full  scope  of  his  duties,  it  might  be  said  that  the 
imposition  of  a  penalty  upon  county  officers,  for  a  failure  upon 
their  part  to  perform  their  official  duties,  is  a  matter  wholly 
foreign  to  the  duties  pertaining  to  the  office  of  state  controller. 
It  is  apparent  without  argument,  that  under  an  "act  defining 
the  duties  of  state  controller"  no  penalty  could  be  imposed 
upon  a  county  recorder  for  a  failure  upon  his  part  to  file  and 
record  a  declaration  of  homestead  or  a  notice  of  mechanic's  lien 
presented  to  him  by  individuals  for  that  purpose;  because  such 
matters  bear  no  relation  whatever  to,  and  have  no  connection 
with,  any  of  the  duties  properly  pertaining  to  the  office  of  state 
controller.  Other  illustrations  could  be  given  in  reference  to  cer- 
tain duties  of  every  county  officer.  No  such  general  ques- 
tion, however,  is  involved  in  this  case.  The  question  here  is 
whether  the  particular  penalty  imposed  in  section  8  has  any 
relation  to,  or  is  in  any  manner  properly  connected  with,  any 
of  the  official  duties  of  the  state  controller.  In  order  to  cor- 
rectly determine  this  question  it  must  constantly  be  bome  in 
mind  that  the  provisions  of  the  constitution  under  review  are 
to  be  liberally,  and  not  strictly,  construed  by  the  courts. 
(Gooley  Const.  Lim.  178,  and  numerous  authorities  there  cited.) 
The  state  controller  is  the  chief  financial  officer  of  the  state, 
and  as  such  should  be,  and  he  is,  clothed  by  law  with  the  au- 
thority and  duty  to  take  all  necessary  steps  in  order  to  secure 
the  prompt  payment  of  all  moneys  due  and  owing  to  the  state. 
He  is  required  to  keep  the  accounts  of  all  parties,  whether 
public  officers,  private  individuals  or  corporations,  having  any 
money  in  their  possession  belonging  to  the  state.  In  brief,  his 
office  and  duties  pertaining  thereto,  are  such,  in  their  very  na- 
ture, as  to  invest  him  with  the  responsibility  of  keeping  at  all 
times  a  watchful  eye  over  all  moneys  belonging  to  the  state. 
His  duties  extend  to  the  methods  of  collecting  such  money  as 
well  as  to  the  disbursement  of  money  by  the  state.  It  there- 
fore follows  that  all  parties  having  any  money  belonging  to  the 
state  are  bound  to  examine  and  ascertain  what  his  duties  are, 
and  especially  to  take  cognizance  of  the  power  and  authority 
given  to  him  by  law  to  enforce  the  collection  of  money  due  or 
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owing  to  the  State.  It  was  to  secure  the  prompt  collection  of 
such  money  that  the  legislature  deemed  it  necessary,  or  at  least 
advisable,  to  impose  a  penalty  upon  all  delinquents  having 
money  belonging  to  the  state,  who  failed  to  pay  the  same 
within  the  time  prescribed  by  law.  The  penalties  are  not 
criminal  in  their  nature.  It  is  true  there  is  a  punishment  if 
the  parties  fail  to  pay  the  money  when  required  so  to  do;  but 
the  punishment  is  not  a  crime,  and  is  not  solely  penal  in  its 
character.  The  statute  should  be  construed  so  as  to  give  effect 
to  the  intention  of  the  legislature,  "  without  any  reference  tx} 
strictness  upon  one  side,  or  favor  upon  the  other."  (Sfate  v. 
Col.  M.  Co,,  13  Nev.  224,  and  authorities  there  cited.)  The 
legislature  in  imposing  the  penalties  had  a  two-fold  object  in 
view,  viz.,  to  prevent,  if  possible,  any  delay  of  payment  by  im- 
posing additional  burdens,  and,  if  delay  occurred,  to  compen- 
sate the  state  for  such  delay  and  the  consequent  derangement  of 
its  finances.  {StcUe  v.  Huffaker,  1 1  Nev.  303.)  The  adding  of  the 
penalties  to  the  account  of  the  delinquent  is  made  the  otiicial 
duty  of  the  state  controller  in  connection  with  the  authority 
given  to  him  to  enforce  the  collection  of  the  money.  In  my 
judgment  the  act  embraces  ''but  one  subject,  and  matter 
properly  connected  therewith,"  which  subject  is  properly  and 
"  briefly  expressed  in  the  title,"  as  required  by  the  constitution. 
There  is  certainly  nothing  in  the  act  to  make  it  objectionable 
under  the  first  subdivision  stated  by  Judge  Cooley,  and  I  do  not 
understand  the  court  to  base  its  opinion  on  the  ground  that  the 
act  is  subject  to  the  charge  of  "hodge-podge"  or  "logrolling" 
legislation.  The  act  is  not,  in  my  opinion,  objectionable  on  the 
second  ground — that  of  surprise  or  fraud;  for,  as  before  stated* 
the  provisions  concerning  the  penalties  were  proper  to  be 
inserted  in  the  act  defining  the  duties  of  the  state  controller, 
and  it  is  not  just  or  reasonable  in  such  a  case  to  accuse  the 
members  of  the  legislature  of  having  "  overlooked  and  carelessly 
and  unintentionally  adopted,"  the  same.  The  third  ground  is 
the  only  one  having  any  direct  bearing  upon  the  question  at 
issue  in  this  case;  but,  if  I  am  correct  in  the  general  views  I 
have  expressed  as  to  the  power  and  legitimate  duties  of 
the  state  controller,  the  objections  made  under  this  head 
do  not  apply,  because  the  imposition  of  the  penalties  in 
this  act  were  inserted  as  a  means  to  the  end  intended  to 
Vol.  XX— 21  ^  t 
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be  accomplished,  viz.,  for  the  purpose  of  enabling  a  bet- 
ter, more  certain,  and  prompt  enforcement  of  the  provisions 
concerning  the  collection  of  money  due  the  state — a  matter  that 
properly  belonged  to,  and  is  made  a  part  of,  the  duties  of  the 
state  controller.  Hence  the  title  of  the  act  did  fairly  apprise 
the  people  "  of  the  subjects  of  legislation "  that  were  "  being 
considered,"  and  did  give  them  an  ''opportunity  of  being  heard 
thereon."  "Whenever  any  officer  or  other  person  or  persons 
*  *  *  has  received  moneys  belonging  to  the  state,  or  has 
been  intrusted  with  the  collection,  management,  or  disburse- 
ment of  any  moneys  *  *  ♦  belonging  in  a  like  manner  to, 
or  held  in  trust  by,  the  state,  and  shall  fail  to  render  an  account 
thereof  to,  and  make  settlement  with,  the  controller  within  the 
time  prescribed  by  law,  or  where  no  particular  time-  is  pre- 
scribed, shall  fail  to  render  such  account,  and  make  settlement 
upon  being  required  to  do  so  by  the  controller  within  ten  days 
after  such  requisition,"  (Gen.  Stat.  1814,) — ^such  parties  are 
bound  to  know  what  the  legitimate  duties  of  the  state  controller 
are,  and,  in  order  to  ascertain  the  same,  their  attention  is  as 
directly  drawn  to  the  act  defining  his  duties,  and  they  are 
thereby  as  fully  advised  of  the  penalty  imposed  upon  them  for 
such  a  failure  of  duty  upon  her  part,  as  they  would  be  if  like 
penalties  were  imposed  in  a  separate  "  act  imposing  penalties 
upon  delinquents  who  fail  to  pay  money  due  or  owing  to  the  state." 
It  is,  therefore,  clear  to  my  mind,  that  such  parties  could  not  be 
deceived,  misled,  or  surprised  by  the  insertion  of  the  clause  in  this 
act  concerning  the  penalties.  The  penalties  imposed  relate  directly 
to  the  collection  of  the  moneys  of  the  state  by  the  state  controller^ 
and  have  a  natural  and  proper  connection  with  his  duties  in  this 
respect,  and  are  not,  for  this  reason,  foreign  to  the  subject  expressed 
in  the  title  of  the  act. 

In  my  opinion  the  title  of  the  act  does  give  notice  of  the  subject 
of  the  Ihw,  and  the  matters  contained  in  the  body  of  the  act  are 
germane  to  the  subject  expressed  in  the  title.  The  matters  con- 
tained in  an  act  of  the  legislature  must  be  homogeneous  in 
order  to  come  under  the  general  head  as  expressed  in  tbe  title; 
but  "  the  unity  of  object  is  to  be  looked  for  in  the  ultimate  ead 
designed  to  be  attained  and  not  in  the  detail  or  steps  leading 
to  the  end."  {State  v.  County  Judge,  2  Iowa,  280.)  It  has 
never  been  held  that  each  and  eveiy  step  towards  the  accom- 
plishment of  an  end  or  object  would   have   to  be  embodied  jin  a 
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separate  act.  Judge  Cooley,  after  stating  the  purpose  of  the  pro- 
visions of  the  constitution,  as  quoted  in  the  opinion  of  the  court, 
says:  "The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly  indicated  by 
its  title.  To  require  every  end  and  means  necessary  or  con- 
venient for  the  accomplishment  of  this  general  object  to  be  pro- 
vided for  by  a  separate  act  relating  to  that  alone  would  not 
only  be  unreasonable,  but  would  actually  render  legislation 
impossible."  (Cooley  Const.  Lim.  176.)  In  reviewing  the 
authorities  upon  this  subject  he  further  says  that  the  generality 
of  a  title  is  no  objection  to  it,  "  so  long  as  it  is  not  made  a  cover 
to  legislation  incongruous  in  itself,  and  which  by  no  fair  intend- 
ment can  be  considered  as  having  a  necessary  or  proper  connection." 
<Id.  176.) 

In  Kurtz  v.  People,  this  provision  of  the  constitution  is  said 
to  be  "a  very  wise  and  wholesome  provision,  intended  to  prevent 
legislators  from  being  entrapped  into  the  careless  passage  of 
bills  on  matters  foreign  to  the  ostensible  purpose  of  the  statute 
as  entitled.  But  it  is  not  designed  to  require  the  body  of  the 
bill  to  be  a  mere  repetition  of  the  title.  Neither  is  it  intended 
to  prevent  including  in  the  bill  such  means  as  are  reasonably 
a.dapted  to  secure  the  object  indicated  by  the  title."  (33  Mich. 
282.)  In  applying  this  principle  the  court  held  that  the 
legislature,  under  "  An  act  to  prevent  the  sale  or  delivery  of 
intoxicating  liquors,  wine,  and  beer  to  minors  and  to  drunken 
persons  and  to  habitual  drunkards,  to  provide  a  remedy  against 
persons  selling  liquor  to  husbands  or  children  in  certain  cases,'* 
had  authority  to  insert  a  clause  closing  all  saloons  on  Sundays 
and  on  each  week-day  night  after  the  hour  of  11  o'clock  until 
€  o'clock  of  the  morning  of  the  succeeding  day,  and  that  such 
a  clause  was  not  invalid  on  the  ground  of  having  no  connection 
with  the  subject  expressed  in  the  title,  as  the  restrictions 
imposed  thereby  tended  to  prevent  the  "tempting  of  youths 
and  drunkards  into  drinking  and  intoxication "  during  leisure 
days  and  idle  hours.  Kurtz  was  convicted  for  selling  liquors 
during  the  prohibited  time  to  persons  not  minors,  drunken 
persons,  or  habitual  drunkards,  and  the  conviction  was  sus- 
tained. 

In  a  recent  case  in  Michigan,  where  it  was  claimed  by  counsel 
that  the,  title  of  the  act  contained  two  subjects — one  "to  pro- 
vide for  reporting  mortgages   for  assessment   purposes;^  and  jthe 
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other  "prescribing  the  duties  of  the  register  of  deeds  relative 
to  the  recording  of  mortgages " — it  was  held  by  the  sapreme 
court  that  there  was  nothing  in  the  title  or  in  the  act  in  con- 
flict with  this  provision  of  the  constitution.  Sherwood,  C.  J., 
said:  "  The  object  of  this  act,  and  the  only  object,  is  to  bring 
property  in  mortgages  on  real  estate  to  the  knowledge  and 
attention  of  the  assessor.  This,  of  course,  is  for  the  purpose  of 
listing  it,  that  it  may  be  valued  in  the  assessment  roll.  This 
constitutes  but  a  single  subject,  and  anything  germane  to  this 
object,  and  necessary  to  its  accomplishment,  may  be  contained 
in  an  act  having  this  object  expressed  in  its  title.  The  object 
expressed  and  intended  in  this  title  is  certainly  beyond  cavil  or 
question.  It  is  to  bring  into  the  assessment  roll  mortgage 
property  for  taxation;  and,  if  all  the  means  by  which  it  was  to 
be  done  were  expressed  in  its  title,  the  object  could  not  be  ob- 
literated and  obscured,  nor  would  it  be  adding  a  new  object 
The  law  prescribes  that  the  register  of  deeds  shall  not  record 
a  mortgage  unless  it  contains  a  statement  of  the  place  of  resi- 
dence of  the  grantee.  This  is  of  very  great  importance  in 
carrying  out  the  object  of  the  act,  and  the  services  of  the  regis- 
ter and  the  books  of  his  office  are  very  largely  used  in  carrying 
this  law  into  effect.  And  the  statement  in  the  title  that  the  act 
is  to  prescribe  'the  duties  of  registers  of  deeds  relative  to  the 
recording  of  mortgages*  does  no  more  than  state  a  part  of  the 
means  by  which  the  object  of  the  act  is  to  be  carried  out,  and  is  not 
subject  to  the  objection  made  to  it."  {Attorney  General  v.  Board  of 
Stcpervisora,  71  Mich.  16.) 

In  O'Lea/ry  v.  County  of  Cook,  the  court  upheld  the  constitu- 
tionality of  an  act  to  amend  an  act  entitled  ''An  act  to  incorpo- 
rate the  Northwestern  University,"  which  contained  sections 
prohibiting  the  sale  of  spirituous  liquors  within  four  miles  of  the 
university,  under  a  special  penalty  to  be  recovered  by  the  county 
of  Cook.  The  court,  in  determining  that  the  act  embraced  btit 
one  subject,  said:  "The  object  of  the  charter  was  to  create 
an  institution  for  the  education  of  young  men,  and  it  was  compe- 
tent for  the  legislature  to  embrace  within  it  everything  which  was 
designed  to  facilitate  that  object.  Every  provision  which  was  in- 
tended to  promote  the  well-being  of  the  institution  or  its  students 
was  within  the  proper  subject-matter  of  that  law.  We  cannot 
doubt  that  such  was  the  single  design  of  this  law.  Its  purpose 
was  to  keep  far  away  from  the  members  of  the  institution  Jth^ 
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temptation  of  intemperance  and  its  attendant  vices.  Although 
thb  provision  might  incidentally  tend  to  protect  others  residing 
in  the  vicinity  from  the  corrupting  and  demoralizing  influences 
of  the  grog-shop,  yet  that  was  not  the  primary  object  of  the 
law;  but  its  sole  purpose  was  to  protect  the  students  and  flEkculty 
from  such  influence.  It  was  designed  for  the  benefit  and  well- 
being  of  the  institution,  and  this  is  the  touchstone  of  the  con- 
stitutionality of  the  enactment  If  its  design  was  foreign  from 
the  subject  of  the  law,  which  was  the  creation  of,  and  to  pro- 
vide for  the  well-being  of,  an  institution  of  learning;  if  the 
design  was  to  protect  the  community,  generally,  from  the 
bad  influences  of  a  particular  temptation,  without  a  par- 
ticular reference  to  the  institution — then  it  might  be  said, 
with  much  propriety,  that  it  was  foreign  and  not  ger- 
mane to  the  subject  of  the  law.  It  is  not  a  valid  objection  that 
the  prohibition  designed  for  the  benefit  of  the  institution  is 
guaranteed  by  a  public  penalty,  or,  as  in  this  case,  one  going  to 
.the  county.  It  was  competent  to  select  any  mode  of  enforcing 
the  prohibition  which  might  be  thought  the  most  efficacious." 
{28  111.  538;  see,  also,  Town  of  AhingUm  v.  Cdbem,  106  111.  204; 
Ensign  v.  Barae,  107  N.  Y.  336;  Block  v.  State^  66  Ala.  494; 
Blood  V.  MercellioU,  53  Pa.  St.  392;  City  of  Indianapolis  v. 
ffuegele,  115  Ind.  581.)  In  a  majority  of  these  cases  the  matters 
referred  to  in  the  body  of  the  acts  did  not  bear  any  closer  rela- 
tion to,  or  have  any  more  intimate  or  proper  connection  with, 
the  subjects  expressed  in  the  titles  than  in  the  case  under  con- 
sideration. 

In  Board  of  Supers  v.  Allen,  the  court,  in  construing  the  "act  in 
relation  to  the  county  treasurers  of  the  counties  of  Monroe  and 
Seneca,''  said:  "The  provisions  authorizing  the  supervisors  to  desig- 
nate the  banks  in  which  such  treasurers  shall  deposit  the  state 
moneys,  and  directing  such  banks  to  give  bonds,  pay  interest,  and 
keep  accounts  with  the  state  treasurer,  are  all  parts  of  the  system 
established  by  the  act  for  the  custody  and  disposition  of  the 
8t%te  funds  collected  by  the  treasurers  designated  in  the  title  of 
the  act,  and  are  connected  with  the  same  subject."  (99  N.  Y. 
538.)  So  here  all  the  matters  contained  in  section  8,  as 
well  as  those  mentioned  in  sections  9,  10,  11,  and  12,  (Gen. 
Stat.  1814-1818,)  have  a  direct  reference  to  the  collection  of  the 
moneys  due  the  state,  and  constitute  a  part  of  the  system  of 
enabling  the  state  controller  to  look  after,  keep  account  of,  and 
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collect  the  state  funds — a  duty  that  properly  pertains  to  hia 
office.  In  my  opinion  the  judgment  of  the  district  court  ought 
to  be  affirmed. 


[No.  1307.] 


THE  STATE  OP  NEV^ADA,  ex  rel.  COUNTY  OF  LYON, 
Relator,  v.  J.  F.  HALLOCK,  STATE  CONTROLLER, 
Respondent. 

Spbcial  Election  -  Expenses  of— Board  of  Examiners— Power  to  Audit 
Claims — Constitution  and  Statutes  Construed. — In  conBtming  the 
provisions  of  section  8  of  the  act  providing  for  a  special  election  (Stat. 
1889,  14,)  and  the  act  to  provide  for  the  payment  of  snch  election  by  the 
state  (Stat.  1889,  21,)  and  the  provisions  of  the  oonstitation  relating  to 
the  powers  and  duties  of  the  board  of  examiners,  (Art.  V,  Sec.  21,)  and 
the  statute  in  relation  thereto,  (Gen.  Stat  1895-6):  Heldy  that  it  was 
the  duty  of  the  state  board  of  examiners  to  audit  the  claims  of  the 
respective  counties  against  the  state  on  account  of  the  special  election^ 
and  that  it  was  not  within  the  power  of  the  legislature  to  confer  thia 
authority  elsewhere. 

Idem — Mandamus— State  Controller. — HM,  that  mandamw  would  not 
lie  against  the  state  controller  to  compel  him  to  issue  a  warrant  in  any 
greater  amount  than  audited  and  allowed  by  the  board  of  examiners. 

Application  for  mandcmhus. 

The  facts  are  stated  in  the  opinion. 

W.  K  F.  Deal,  for  Relator: 

I.  The  board  of  examiners  had  no  jurisdiction  to  examine 
into  or  pass  upon  the  accounts  certified  by  the  board  of  county 
commissioners.  (Provisions  of  constitution  and  the  various 
statutes  referred  to  in  opinion  discussed  at  length.) 

II.  Every  reasonable  doubt  must  be  resolved  in  favor  of  the 
constitutionality  of  an  act  of  the  legislature.  (State  ex  rel.  Lewis  v. 
Dorany  5  Nev.  408;  State  ex  rel.  Ash  v.  Parkinson,  6  >  ev.  23; 
Evans  v.  Job,  8  Nev.  332;  Chicago  etc,  R,  R,  Co.  v.  Smith,  62  IlL 
268;  14  Am.  Rep.  99;  Gutman  v.  Virginia  Iron  Co,,  5  W.  Va.  22; 
Lucas  V.  Board  of  Comm,  Tippecanoe  Co,  44  Ind.  624.) 

III.  The  legislature  is  unlimited  in  its  power  except  in  so 
far  as  it  is  not  restricted  by  the  constitution  of  the  state  and  of 
the  United  States.  They  can,  subject  to  such  restrictions, 
appropriate   money   for    any   purpose    they    please.     (Oool.    Con. 
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Lim.,  86;  Gibson  v.  McbaoUy  6  Nev.  296;  Hohart  v.  Supermsors^  17 
Cal.  24;  Chandler  v.  Douglas,  8  Blackf.  10;  44  Am.  Dec.  732;  State 
exreL  Ash  v.  Parkinson^  5  Nev.  31.) 

IV.  The  legislature  has  full  and  complete  control  of  the 
entire  subject  of  counties,  save  when  prohibited  by  the  con- 
stitution. Boards  of  county  commissioners  are  bound  to  obey 
the  direction  of  the  legislature.  (Cool.  Con.  lim.  191-2;  Hess  v. 
Pegg,  7  Nev.  23;  Newton  v.  Commissioners,  100  TJ.  S.  559;  Com^ 
missioners  v.  Albany  Co,,  2  Otto,  310;  City  of  St.  Louis  v.  Allen, 
13  Mo.  414;  Coles  v.  County  of  Madison,  Breese,  154;  12  Am.  Dec. 
161;  State  v.  McFadden,  23  Minn.  40;  Chickasaw  Supervisors  v. 
Sumner  Supervisors,  58  Miss.  619;  Reynolds  v.  Holland,  35  Ark.  56; 
Askey  v.  Hale  Co,,  54  Ala.  639;  25  Am.  Rep.  730;  Chambers  Co,  v. 
Lee  Co.,  55  Ala.  534;  Sedgwick  Co.  v.  Bunker,  16  Kan.  498;  Hum- 
boldt Co.  V.  Churchill  Co.,  6  Nev.  30;  State  ex  ret.  Mason  v.  Ormsby 
Co.,  7  Nev.  392;  Sinton  v.  AsMmry,  41  Cal.  530;  People  v.  San 
Francisco,  36  Cal.  601;  People  v.  Alameda  Co.,  26  Cal.  648;  People 
V.  Supervisors,  11  Cal.  211.) 

John  F.  Alexander,  Attorney  General,  for  Kespondent. 

By  the  Court,  Belknap,  J.: 

At  the  session  of  the  legislature  of  1889,  a  law  was  enacted 
requiring  a  special  election  to  be  held  on  the  eleventh  day 
of  February  of  that  year  for  the  purpose  of  submitting  to  the 
people  certained  proposed  amendments  to  the  constitution  of  the 
state.  (Stat.  1889,  14.)  Under  the  general  laws  pertaining  to 
elections  the  counties  respectively  were  chargeable  with  the 
expense,  and  in  order  to  reimburse  them  the  sum  of  fifteen  thou- 
sand dollars  of  the  unappropriated  moneys  in  the  state  treasury 
was  set  apart  by  a  law  approved  by  the  governor  January  23, 
1889,  (Stat.  1889,  21.)  The  second  section  of  the  law  reads  as 
follows:  **  Sec.  2.  The  boards  of  county  commissioners  in  the 
respective  counties  in  this  state  shall,  immediately  after  ascer- 
taining the  expenses  of  said  election,  certify  the  same  to  the 
state  controller,  who  shall,  upon  the  receipt  of  said  certificate, 
draw  bis  warrant  upon  the  state  treasurer  in  favor  of  the  chair- 
man of  each  board  of  county  commissioners  for  the  amount  so 
certified,  as  being  the  expenses  of  said  special  election  in  each 
county."  Under  the  provisions  of  this  section  the  board  of 
county  commissioners  of  Lyon  county  certified,  that  the  expenses. 
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of  the  county  amounted  to  the  sum  of  one  thousand  and  thirty- 
two  dollars  and  fifteen  cents,  and  demanded  of  the  controller 
his  warrant  therefor.  The  demand  was  refused,  and  thereupon 
relitor  commenced  this  proceeding  by  mandamiLs  to  compel  the 
issuance  of  the  warrant. 

The  petition  alleges,  among  other  things,  that  the  state 
board  of  examiners  audited  the  claim  of  the  county  for  the  sum 
of  seven  hundred  and  seventy-five  and  twenty  one-hundredths 
dollars,  and  that  resj^ndent  was  tendered  his  warrant  upon  the 
the  state  treasury  for  this  amount.  The  question  is  whether 
the  legislature  can  require  the  controller  to  draw  his  warrant 
for  the  amount  ascertained  to  be  due  by  the  board  of  county 
commissioners,  or  whether  the  state  board  of  examiners,  under 
the  provisions  of  the  constitution,  should  have  audited  the 
claim.  The  constitution  (article  5,  section  21)  provides:  **The 
governor,  secretary  of  state,  and  attorney  general  shall  consti- 
tute a  board  of  state  prison  commissioners,  which  board  shall 
have  such  supervision  of  all  matters  connected  with  the  state 
prison  as  may  be  provided  by  law.  They  shall  also  constitute 
a  board  of  examiners,  with  power  to  examine  all  claims  against 
the  state,  (except  salaries  or  compensation  of  officers  fixed  by 
law,)  and  perform  such  other  duties  as  may  be  prescribed  by 
law.  And  no  claim  against  the  state  (except  salaries  or  com- 
pensation of  officers  fixed  by  law)  shall  be  passed  upon  by  the 
legislature  without  having  been  considered  and  acted  upoa  by 
said  board  of  examiners. '^  The  statutes  relating  to  the  enforce- 
ment of  claims  against  the  state  provide  that  a  claim  for  which 
an  appropriation  has  been  made,  but  of  which  the  amount  has 
not  been  liquidated,  may  ba  presented  to  the  board  of  examiners, 
who  shall  act  in  the  matter,  either  by  rejecting  it  or  allowing 
it,  in  whole  or  in  part.  (Gen.  Stat.  1896.)  The  duty  is 
also  imposed  upon  the  board  to  examine  all  claims  pre- 
sented by  petition  for  which  no  appropriation  has  been  made, 
**jind  which  require  to  be  acted  upon  by  the  legislature,  and  to 
t.iko  all  evidence  in  regard  to  the  same  which  may  be  offered  by 
the  claimant,  or  deemed  proper  by  the  board.  The  evidence 
shall  be  reduced  to  writing,  and,  together  with  the  petition, 
shall  be  transmitted  to  the  legislature  at  the  first  day  of  its 
next  session,  together  with  the  opinions  of  the  board  in  refer- 
ence to  the  merits  of  the  same."  (Section  1895.)  At  each 
biennial    session   of   the   legislature  appropriations    are    made   for 
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the  support  of  the  government  for  the  two  years  then  current. 
From  the  nature  of  the  case  it  is  impossible  for  the  legislature 
to  anticipate  the  details  of  expenditures  or  to  enumerate  the 
specific  disbursements  to  be  made.  Appropriations  are  made 
under  separate  heads,  and  expenditures  chargeable  thereto  are 
considered  and  passed  upon  by  the  board  of  examiners  in  con- 
formity with  the  requirements  of  the  constitution  that  they 
^' shall  examine  all  claims  against  the  state.''  Claims  for  which 
no  appropriation  has  been  made  must  be  acted  upon  by  the 
board  before  submission  to  the  legislature,  in  order  that  its 
members  may  have  the  advantage  of  the  information 'which  the 
members  of  the  board  would  naturally  acquire  from  the  nature 
of  their  duties.  These  provisions  of  the  statutes  present  a 
practical  and  reasonable  exposition  of  the  provisions  of  the 
constitution,  and  place  the  authority  to  audit  unliquidated 
claims  with  the  board  created  for  that  purpose  by  the  consti- 
tution. 

Against  the  action  of  respondent  it  is  said  that  the  general 
legislation  above  referred  to  has  been  repealed  by  the  statute  of 
January  23,  1889,  so  far  as  it  interferes  with  the  auditing  of  the 
claim  under  consideration.  Concede  this,  for  the  purposes  of 
he  case,  yet  the  provisions  of  the  paramount  Jaw  remain,  con- 
ferring authority  upon  the  board  of  examiners  to  examine  all 
claims  against  the  state.  Again,  it  is  said  that  the  constitutional 
requirement  concerning  the  auditing  of  claims  by  the  board  of 
examiners  relates  only  to  such  claims  as  must  be  submitted  to 
the  board  before  legislative  action  should  be  taken  thereon. 
Claims  requiring  action  by  the  board  of  examiners  as  a  pre- 
requisite to  legislation  are  comparatively  few  in  number,  and 
action  by  the  legislature  upon  such  claims  is  generally  final 
without  further  submission  to  the  board.  If  a  claim  of  this 
character  is  allowed  by  the  legislature,  the  form  of  the  law  is 
generally  such  as  to  create  a  liquidated  demand  for  which  a 
warrant  upon  the  treasury  is  issued.  The  most  numerous  and 
important  claims  against  the  state  arise  from  the  contingent 
expenses  incurred  in  support  of  the  government,  and  which 
must  be  met  as  they  arise.  In  view  of  the  manifest  purpose  of 
the  constitution  to  protect  the  treasury  by  requiring  the  board 
of  examiners  to  adjust  all  claims,  it  cannot  be  held  that  the 
many  and  important  claims  arising  against  the  state,  and  which, 
as  claims,   have  never  been   acted   upon   by   the   legislature,   are 
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exempted  from  the  investigation  of  the  board.  Without  stating 
at  length  the  various  positions  taken  hy  relator,  there  is  an 
insuperable  objection  common  to  all.  Each  contention  involves 
an  exemption  of  the  claim  of  the  county  from  the  action  of  the 
board  of  examiners,  and  each  is  conclusively  answered  by  the 
provisions  of  the  constitution  defining  the  duties  of  the  boaid 
It  is  not  within  the  power  of  the  legislature  to  confer  this 
authority  elsewhere.  The  board  did  its  duty  when  it  audited 
this  claim,  and  if  the  county  has  been  aggrieved,  it  has  its 
remedy  by  an  action  at  law  against  the  state.  (Gen.  Stat,  3895.) 
In  the  view  we  have  taken  of  this  case,  it  is  unnecessary  to 
consider  the  power  of  the  controller  as  an  auditing  officer.  Afatula- 
mtis  denied. 


[No.  1299.] 


W.  E.  F.  DEAL  BT  AL.,  Appellants,  v.  FRED  SCHLOMBERa 

Respondent. 

DiscnAROBD  FROM  Imfkisonubnt  Under  Cr^iL  Process  —  Scfh- 
ci£NCY  OF  EviDBNCB.  —  Respondent  was  discharged  from  impriaon- 
ment  under  the  provisions  of  the  *' Act  for  the  relief  of  persons  impris- 
oned on  civil  process,"  (Gen.  Stat.,  3835-3844).  Evidence  reviewed  and 
held  sufficient  to  authorize  his  discharge.     (See  opinion  for  facts.) 

Idem  —  Pleadings  —  Judombnt — Res  Adjudicata.  —  The  complaint  •!• 
leged  a  fraudulent  removal  and  disposal  of  ten  thousand  dollars,  and 
a  fraudulent  transfer  of  certain  lands  by  defendant,  and  judgment 
was  rendered  against  him.  ffeldt  that  the  judgment  is  not  res  adju- 
diccUa  upon  the  question  of  the  amount  or  value  of  defendant's 
property,  as  the  character  and  value  of  the  property  disposed  of  was 
immaterial,  except  as  tending  to  make  the  cause  of  action  in* 
telligible. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lyon 
County. 

Richard  Rising,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

W,  K  F,  Deal  and  R.  IL  Lindsay,  for  Appellants. 

P.  Reddy,  for  Respondent. 
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B7  the  Court,  Belknap,  J. : 

This  is  an  appeal  from  an  order  discharging  respondent  from 
imprisonment,  made  under  the  provisions  of  the  statute  entitled 
"An  act  for  the  relief  of  persons  imprisoned  on  civil  process." 
(Gren.  Stat.  3835-3844.)  He  was  imprisoned  under  an  execu- 
tion issued  upon  a  judgment  rendered  against  him  for  the 
amount  of  money  demanded  by  the  complaint,  and  adjudging 
him  guilty  of  a  fraudulent  disposition  of  his  property.  It  is 
claimed  that  the  evidence  adduced  at  the  trial  was  insufficient 
to  justify  the  order  of  discharge.  Imprisonment,  in  cases  of 
this  nature,  is  resorted  to  for  the  purpose  of  coercing  the  debtor 
to  surrender  property  supposed  to  be  fraudulently  withheld, 
and  not  as  punishment  for  the  fraud.  The  statute  (sections 
3835-3844)  contemplates  that  whenever  a  debtor's  property  sub- 
ject to  execution  is  not  of  the  value  of  fifty  dollars  and  the 
fact  be  made  to  appear  to  the  satisfaction  of  the  court,  he  shall 
be  discharged  from  imprisonment.  Kespondent  and  his  brother 
were  lessees  of  the  William  Penn  mine,  located  near  Silver  City, 
in  Lyon  county,  for  a  period  of  about  two  years,  commenc- 
ing in  the  month  of  November,  1884.  During  this  peiiud 
they  received  as  gross  proceeds  of  their  operations  under  the 
lease  large  sums  of  money,  aggregating,  according  to  the  state- 
ment of  respondent  the  sum  of  thirty-nine  thousand  two  hun- 
dred and  four  dollars  and  fifty  cents.  Appellants  place  the 
receipts  at  fifty-seven  thousand  dollars,  claiming  that  three 
thousand  tons  of  ore  were  extracted,  of  the  value  of  nineteen 
dollars  per  ton.  Assuming  appellants'  figures  to  be  correct, 
they  represent  a  sum  in  gross.  The  ultimate  face  was  the 
amount  of  the  profits,  and  to  ascertain  this  the  cost  of  mining 
and  milling,  together  with  such  other  charges  and  deductions 
as  the  returns  may  have  been  subjected  to,  should  have  been 
shown.  There  was  no  testimony,  except  respondent's,  tending 
to  show  the  amount  of  profits.  He  testified  that  at  the  close  of 
the  business  he  was  possessed  of  the  sum  of  ten  thousand 
dollars.  It  must  be  admitted  that  it  would  have  been  more 
satisfactory  if  the  fact  could  have  been  shown  by  entries  in 
books  of  account  showing  the  transactions  of  the  business,  but 
no  books  were  kept.  No  evidence  was  offered  tending  to  dis- 
prove respondent's  testimony  upon  this  point,  and  we  think 
his     figures    were     properly    taken     by    the     district     court    as 
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representing  the  amount  for  which  he  should  account.     Of  this 
sum  about  four  thousand  dollars  was  lost  in  a  real  estate  trans- 
action.     The    remaining    six    thousand    dollars    was     given   by 
respondent  to  his  wife,  who  accounts  for  it  (excepting  the  sum 
of    live    hundred     and     seventy-eight    and    fifty    one-hundredths 
dollars)   by  an   itemized    statement   made   from    memory.      Some 
of  the  money  was  given  to  respondent  for  his  use  at  the  time,  a 
portion  was  used  to  pay  debts,  and  the  remainder  to  defrAy  the 
expenses  of  the  family.     These   transactions  ran  through  a  con- 
siderable   space    of     time,    were     completed     nearly    two    years 
before    the    hearing,   and    no    account    was    kept    at    the    time. 
Respondent     testified    that    he    had     no    money,   and    his    wife 
that  all  of  the   six  thousand  dollars   received  from  her  husband 
had     been     expended     before    his    imprisonment.      No    account 
was    given     of     the     five     hundred     and     seventy-eight    dollars 
and  fifty  cents  otherwise  than  in   this  general  way,  but  the  ex- 
penditures  embraced   many   items,   and   under   the   circumstances 
it   is   not   surprising   that   the   details   could    not   be  more  folly 
ex[)lained.      The    order  of    discharge    implies  a   finding  of   fact 
by  the  district  court   that    respondent   had   not   property  of  the 
value   of    fifty   dollars    subject   to   execution,   and   the    forcing 
evidence    supports    the    finding.      It    is    also    claimed    that  the 
judgment  is  conclusive  upon  the  question  of  defendant's  property 
at   the   time   of  the   trial.      The   complaint   alleges   a   fraudulent 
removal  and  disposal  of  the  sum  of  ten  thousand  dollars,  and  also 
a  fraudulent   transfer  of  certain  lands.     It  is  said  that,  as  the 
judgment  was  against  the  defendant,  it  is  res  adjydieata  as  to  bis 
ownership  of  this  property,  and  that  he  should  have  been  required 
to  account  for  it.     The  material  matter  was  the  fraudulent  disposal 
of  property,  and  its  character  or  value  was  immaterial  except  as 
tending  to  make  the  cause  of  action  intelligible.     Plaintifis  could 
have  maintained  their  case  by  proving  a  fraudulent  concealment 
or   disposition   of  a   part   only  of  the   property  described  in  the 
complaint,  and,  as  this  could  have  been  done,  it  follows  that  the 
judgment  is  not  conclusive  upon   the   subject  of    the   amount  or 
value  of  defendant's  property.     The  order  of  the  district  court  is 
afiirmed. 

Murphy,  J.,  did  not  participate  in  the  foi'egoing  decision. 
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83    213  ' 

THE  STATE   OF   NEVADA,   Respondent,    v.   GEORGE   W. 
LEWIS,  Appellant. 

Criminal  Law — Insanity— Evidbhce—Prmumption— Bill  of  Excjcftions. 
— Certain  questions  asked  witnesses  as  to  conversations  had  with  defend- 
ant, the  answers  to  which  might,  or  might  not,  be  relevant  in  determining 
the  question  of  defendant's  sanity,  were  excluded  by  the  court,  ffeld, 
that  all  presumptions  were  in  favor  of  the  court's  ruling;  that  in  order  to 
show  that  the  answers  to  the  questions  were  material,  relevant  or  import- 
ant defendant's  counsel  should  have  stated  what  they  expected  to  show, 
and  then,  if  the  questions  were  ruled  out,  embodied  the  facts  in  a  bill  of 
exceptions,  so  as  to  clearly  present  the  point. 

Idem — Conversations— When  Admissible. — Held,  that  to  justify  a  rever- 
sal of  the  case  upon  the  ground  of  the  exclusion  of  the  questions  it  should 
affirmatively  appear  that  the  conversations  had  some  special  significance 
indicating  either  mental  disease  or  tending  in  some  degree  to  show  an 
unsound  mind  or  insanity  upon  the  part  of  the  defendant. 

Idkm— Error  when  Cured.— jffeW,  that  the  error,  if  any.  in  excluding 
certain  questions  to  a  witness  was  cured  by  the  testimony  given  by  the 
witness  in  answer  to  other  questions  substantially  to  the  same  effect. 

Idem — Opinion  of  Witnesses,  Non- experts — Admissibility  of. — Opinion 
of  witnesses,  not  experts,  as  to  the  sanity  of  a  defendant  is  admissible 
in  evidence  if  the  witnesses  have  had  sufficient  observation  to  enable 
them  to  form  a  belief  upon  the  question,  without  giving  in  detail  the 
facts  upon  which  their  opinions  are  based 

Idem — Sanity  of  Defendant  Prior  to,  and  Subsequent  to,  the  Homicide, 
Admissible. — The  real  question  to  be  determined  by  the  jury  is  as  to 
the  defendant's  sanity  or  insanity,  at  the  time  of  the  homicide.  The  tes- 
timony as  to  the  condition  of  his  mind  at  times  previous  and  subsequent 
tbereto  is  admissible  solely  upon  the  ground  that  it  tends  to  show  the 
mental  condition  at  the  time  of  the  homicide. 

Idem — Competency  of  Witness.— A  person  who  had  known  accused  for  four 
months,  had  seen  him  every  day  during  that  time,  had  sat  at  the  same 
table  and  eaten  with  him  once  or  twice,  had  observed  his  manner  of 
speech  and  conversation,  had  seen  him  in  the  evening  and  night  before 
the  homicide,  and  had  had  considerable  conversation  with  him  on  the 
day  after,  is  a  competent  witness  as  to  the  sanity  of  accused. 

Idem — Instructions  —  Capacity  of  Defendant  to  Distinguish  Right 
from  Wrong. — ^The  instructions  of  the  court  to  the  effect  that  if  the 
defendant  has  capadity  and  reason  sufficient  to  enable  him  to  distinguish 
right  from  wrong  as  to  the  particular  act  in  question,  and  has  knowledge 
and  consciousness  that  the  act  he  is  doing  is  wrong  and  will  deserve  pun- 
ishment, he  is,  in  the  eye  of  the  law,  of  sound  mind  and  memory  and 
should  be  held  responsible  for  his  acts:  Held,  correct.  (See  instructions 
in  opinion.) 

Idem— Insanity — Burden  op  Proofs- Presumptions. — The  court  instructed 
the  jury  that  the  defendant  **  is  presumed  to  be  sane  until  the  con 
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shown,  and  a  doubt  upon  this  question  alone  should  not  acquit,  for  ioMn- 
ity  is  an  affirmative  proposition,  and  the  burden  of  proving  it  is  upon  the 
defense."     ffeldf  correct. 

Idem — Preponderance  of  Evidence. — Insanity  as  a  defense  to  crime  miui 
be  established  by  a  preponderance  of  evidence. 

Ideu— Insane  Delusions. — The  court  instructed  the  jury  that  **an  insane 
delusion  is  an  incorrigible  belief,  not  the  result  of  reasoning,  in  the  exist- 
ence of  facts  which  are  either  impossible  absolutely  or  are  impossible 
under  the  circumstances  of  the  individual,"  etc.     Held,  correct. 

Idem— Responsibilitt  of  Defendant  if  Facts  were  True. — The  court 
instructed  the  jury  ''  that  when  a  person  labors  under  a  partial  ddmion 
only,  and  is  not  in  other  respects  insane — that,  ia  not  insane  upon  all  mib- 
jects — he  must  be  considered  in  the  same  situation  as  to  responsibihty  at 
if  the  facts,  with  regard  to  which  the  delusion  exists,  were  real."  Heii, 
correct. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Elko 
County. 

R.  R.  BiGELOW,  District  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J.  W,  Dorsey,  and  J,  A.  Plummer,  for   Appellant 

I.  The  court  eri-ed  in  refusing  to  allow  defendant's  witness, 
Anna  Bates,  to  testify  to  a  certain  conversation  had  with  defend- 
ant during  his  confinement  in  the  county  jail.  This  evidence  of 
the  state  of  the  mind  both  before  and  after  the  act  done  is 
admissible.  (2  Green.  Ev.,  Sec.  371;  Dickinson  v.  Barber,  9  Maaa. 
226;  6  Am.  Dec.  58;  Shailer  v.  Bumatead,  99  Mass.  112;  Common- 
wealth  V.  Pomeroy,  117  Mass.  143;  People  v.  March,  6  Cal.  547; 
Wa/rrenw,  State,  9  Tex.  App.  619;  35  Am.  Rep.  745;  Webb  v.  StaJiA, 
5  Tex.  App.  608;  Grant  v.  Thompson,  4  Conn.  203;  10  Am.  Dea 
119;  McLean  v.  State,  16  Ala,  672;  McAllister  v.  State,  17  Ala 
434;  52  Am.  Dec.  180;  Waterman  v.  Whitney,  11  N.  Y.  157;  62 
Am.  Dec.  71;  State  v.  Hays,  22  La.  Ann.  39;  Freeman  v.  PeopU, 
4  Denio,  40;  47  Am.  Dec.  216;  Buswell  Ins.  Sec ,  216;  1  Bish.  Cr. 
Law,  Sec.  476.) 

II.  The  court  eiTed  in  refusing  to  allow  defendant's  wit- 
nesses, Pete  Webber  and  J.  A.  Plutnmer,  to  answer  certain 
questions  relative  to  defendant's  mental  condition. 

III.  The  court  erred  in  refusing  to  allow  the  defendant's 
witness,  J.  Henderson,  to  relate  a  conversation  had  with  the 
defendant  a    day  or   two    after   his  arrest,  this   testimony  being 
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offered  to  show  the  mental  condition  of  the  defendant  at  the  time 
of  the  conversation. 

rV.  The  court  erred  in  allowing  the  witness  Hume  and  other 
witnesses  to  answer,  over  defendant's  objections,  certain  questions, 
and  to  give  his  opinion  relative  to  defendant's  sanity.  The  facts 
mast  previously  have  been  disclosed;  the  jury  is  first  to  be  made 
acquainted  with  the  defendant's  acts,  conversations  and  declara- 
tions; the  opinion  of  the  witness  must  then  be  restricted  thereto 
and  based  thereon;  a  recital  of  the  causes  leading  to  and  inducing 
the  formation  of  the  opinion,  is  a  prerequisite  to  the  admission  of 
such  testimony.  (O'Brim  v.  People,  36  N.  Y.  276;  Matter  of  Ross, 
87  N.  Y.  620;  ffolcomb  v.  Holcamb,  96  N.  Y.  320;  PeopU  v.  Con- 
roy,  97  N.  Y.  67;  ffeiolett  v.  Wood,  55  N.  Y.  634;  Yanke  v.  St(Ue, 
51  Wis.  470;  Sutton  v.  Began,  5  Blackf.  217;  33  Am.  Dec.  466; 
Grant  v.  Thompson,  4  Conn.  203;  10  Am.  Dec.  119;  StaU  v.  Stick- 
ley,  41  Iowa,  232;  DunhanCs  Appeal,  27  Conn.  193;  Morse  v.  Cravy 
ford,  17  Vt.  499;  44  Am.  Dec.  349;  PotU  v.  Hmise,  6  Geo.  324; 
50  Am.  Dec.  340;  Pelamourges  v.  Cla/rk,  9  Iowa,  1;  Diekinson  v. 
Dickinson,  61  Penn.  8t.  401;  Rambler  v,  Try<m,  7  Serg.  &  R  90; 
10  Ajn.  Dec.  444. 

Y.  A  witness  will  not  be  allowed  to  give  an  opinion  as  to  the 
capacity  of  a  person  whose  sanity  is  at  issue.  (Buswell  on  Insan- 
ity, Sec.  157;  Runyan  v.  Price,  15  Ohio  St  14;  86  Am.  Dec.  459; 
Lawson  Ex.  &  Op.  Ev.,  137;  State  v.  Stickley,  41  Iowa,  232;  Farrell 
v.  Brennan,  32  Mo.  328;  State  v.  Klinger,  46  Mo.  224;  Fairchild 
V.  Bascomb,  36  Vt.  398;  HutU  v.  State,  9  Tex.  App.  166;  May  v. 
Bradlee,  127  Mass.  414;  Wi-Mta  <k  W.  R,  R.  Co,  v.  Kuhn,  38  Kan. 
675;  Van  Zandt  v.  MtU,  Ben,  Ins,  Co,,  55  N.  Y.  179;  14  Am.  Rep. 
215;  De  WiU  v.  Barley,  17  N.  Y.  340;  Hewlett  v.  Wood,  55  N.  Y. 
634;  O'Brim  v.  People,  36  N.  Y.  281;  Clapp  v.  FuOerton,  34  N.  Y. 
194;  90  Am.  Dec.  681;  State  v.  Vincmt,  24  Iowa,  570;  95  Am.  Dec. 
758.) 

VI.  The  test  is  not  whether  the  defendant  may  be  able  to  dis- 
tinguish between  right  and  wrong  in  the  abstract  or  in  relation  to 
other  and  different  matters,  but  whether  the  defendant  knew  the 
act  charged  to  be  wrong,  and  knew  it  at  the  very  time  of  its  com- 
mission.    (Flanagan  v.  People,  52  N.   Y.  467;  11  Am.  Rep.  731 
State  V.  Erh,  74  Mo.  199;  StaU  v.  Danby,  1  Houst  Cr.  Cas.  167 
Roberts  V.  Staie,  3  Geo.  310;  Commonwealth  v.  Rogers,  7  Met.  501 
41  Am.  Dec.  458;  McN^aughten's  Case,  10  CI.  &  F.  200.) 

VII.  The  court  erred  in  the  instructions  given  to  the  jury  on 
its  own  motion,  in  giving  instructions  asked  for  by  the  prosecution^ 
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and  in  refusing  instructions  asked  for  by  the  defense  as  to  the  burden 
of  proof.  (CommonwecUth  v.  Campbell^  24  Pick.  373;  35  Am.  Dec 
326;  Comm<mu)eaUh  v.  McKie,  1  Gray,  61;  61  Am.  Dec.  410; 
State  V.  Fli/e,  26  Me.  312;  State  v.  Crawford,  11  Kan.  32;  State  y, 
Makn,  25  Kan.  186;  Guetig  v.  State,  66  Ind.  94;  32  Am.  Rep.  99; 
ffopp3Y.  People,  31  111.  385;  83  Am.  Dec.  231.)  There  are  deci- 
sions to  the  contrary;  but  we  believe  that  reason,  analogy,  a  correct 
application  of  the  principles  of  the  law,  and  the  better  authorities 
sustain  us  in  asserting  that  the  burden  never  shifts,  and  also  that 
whenever  an  issue  of  fact  is  joined  upon  the  question  of  sanity,  it 
bdcomes  necessary,  before  a  conviction  can  be  had,  that  the  whole 
proof  should  show  the  sanity  of  the  defendant  beyond  a  reasonable 
doubt.  (Stevens  v.  State,  31  Ind.  485;  99  Am.  Dec.  634;  Bradley 
V.  State,  31  Ind.  492;  Guetig  v.  State,  66  Ind.  94;  32  Am.  Rep.  99; 
People  V.  McCann,  16  N.  Y.  58;  69  Am.  Dec.  642;  Brothertonv, 
People,  75  N.  Y.  159;  Afoett  v.  People,  85  N.  Y.  375;  O'ConneU  v. 
People,  87  N.  Y.  377;  41  Am.  Rep.  379;  ffopps  v.  People,  31  111. 
385;  Cunninyham  v.  State,  56  Miss.  269;  21  Am.  Rep.  360;  Ander- 
son V.  StaU,  42  Ga.  9;  Westmoreland  v.  State,  45  Ga.  225;  State  v. 
Crawford,  11  Kan.  32;  State  v.  Mahn,  25  Kan.  182;  Smith  v.  State, 
4  Neb.  277;  Wright  v.  People,  4  Neb.  407;  State  v.  Bartletf,  43 
N.  H.  224;  80  Am.  Dec.  154;  State  v.  Pike,  49  N.  H.  399;  6  Am. 
Rep.  533;  People  v.  Ga/rhutt,  17  Mich.  10;  97  Am.  Dec  162;  State 
v.  JoTies,  50  N.  H.  369;  9  Am.  Rep.  242.)  Even  in  those  courts 
where  the  knowledge  test  is  still  applied,  the  later  and  better  deci- 
sions hold  that  the  accused  must  also  have  sufficient  mental  power 
to  apply  that  knowledge  to  the  act,  and  must  be  able  to  control 
himself  in  relation  thereto.  {Commonwealth  v.  Rogers,  7  Met  500; 
41  Am.  Dec.  458;  Wright  v.  People,  4  Neb.  407;  Commonwealth  v. 
Mosler,  4  Penn.  St.  264;  1  Whart.  Cr.  Law  (9  ed.),  Sec.  33;  1  Bish. 
Cr.  Law  (2  ed.),  Sec.  294;  Whart.  &  Stille  Med.  Jur.,  Sees.  U6- 
152.) 

J.  F.  Alexander,  Attorney  General,  for  Respondent. 

I.  The  court  did  not  err  in  excluding  the  questions  asked  of  the 
several  witnesses.  To  treat  crime  with  levity  is  no  proof  of  insan- 
ity.    {People  V.  Francis,  38  Cal.  191.) 

II.  The  witness  Hume  was  qualified  by  his  acquaintance  with 
appellant  to  give  an  opinion  as  to  his  sanity  or  insanity.  {Floreys 
Ex,  V.  Florey,  24  Ala.  241.) 

III.  The  burden  of  proof,  where  the  defense  is  insanity,  is  up<M^ 
the  defendant. 

IV.  The  test  of  insanity  is  the  power  or  capacity  of  the  p^ 
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oner  to  distinguish  between  right  and  wrong  at  the  time  of  the 
particular  offense.  (People  v.  Hohson^  17  Cal.  424;  People  v.  Coff- 
man,  24  Cal  230;  People  v.  McDonM,  47  Cal.  134;  People  v.  Beam^ 
66  Cal.  394. 

By  the  Court,  Hawlby,  C.  J.: 

Appellant  was  convicted  of  murder  in  the  second  degree  for 
the  killing  of  (George  Piccoli,  and  was  sentenced  to  the  peni- 
tentiary for  the  term  of  his  natural  life.  Upon  the  trial  he 
relied  u|)on  two  separate  and  distinct  defenses:  (1)  Self-defense; 
(2)  Insanity.  The  various  questions  presented  for  our  deter- 
mination relate  solely  to  the  plea  of  insanity.  In  order  to 
thoroughly  understand  the  nature  of  the  objections  urged  by 
counsel,  and  to  fully  comprehend  the  rulings  of  the  court 
thereon,  it  will  be  necessary  to  give  a  brief  statement  of  the 
facts  concerning  the  homicide  and  a  synopsis  of  the  testimony 
bearing  upon  the  question  of  appellant's  insanity,  as  the  rulings 
of  the  court  must,  to  a  great  extent,  be  determined  with  reference 
to  the  particular  facts  and  circumstances  that  were  introduced  at 
the  trial. 

Appellant  was  the  foreman  of  the  Tripoli  mine  at  Bullion,  in 
Elko  county,  and  had  been  employed  in  that  capacity  for  about 
four  months  prior  to  the  homicide.  Piccoli,  the  deceased,  was 
a  laborer  in  the  same  mine.  The  men  boarded  and  lodged  at 
Highland,  about  two  miles  distant  from  Bullion.  About  two 
weeks  prior  to  the  homicide,  Piccoli  quit  working  in  the  mine 
on  account  of  the  bad  air  therein.  After  he  quit  work,  appellant 
sent  him  word  that  he  need  not  return.  On  the  evening  of 
September  2,  1887,  there  was  a  dance  in  Highland,  which  was*, 
very  generally  attended.  After  the  dancing  was  over,  sevemk 
young  men,  including  appellant  and  deceased,  went  into  a. 
saloon  near  by,  and  treated  each  other.  Piccoli  was  very 
drunk.  Appellant  was  sober.  Piccoli  was  sitting  on  the  top 
of  the  counter,  with  his  feet  hanging  down.  Appellant  wa& 
standing  at  the  end  of  the  counter.  Piccoli  said  in  a  loud 
voice.  '*  People  in  this  place  don't  like  me  because  I  am  aa 
Italian.''  Several  persons  present  said,  (among  the  number 
was  appellant:)  "You  are  mistaken."  Piccoli,  then  directing 
his  remarks  to  appellant,  said:  "I  can  work  in  a  mine  with 
Vol.  XX— 22 
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you  anywhere."  Appellant  replied:  "  You  have  no  money  that 
says  so."  Piccoli  said  he  had,  placing  his  hand  on  his  hip 
pocket.  Appellant  then  said:  "  You  are  a  liar  if  you  think  bo." 
Piccoli  replied:  "  You  are  a  bastard,"  or  words  to  that 
effect  Appellant  stepped  back  and  picked  up  a  chair, 
raised  it,  and  was  in  the  act  of  striking,  when  others 
interfered,  and  appellant  was  removed  from  the  saloon. 
This  difficulty  occurred  between  the  hours  of  two  and  three 
o'clock  on  the  morning  of  the  third  of  September.  Appel- 
lant after  bis  removal  from  the  saloon,  went  to  different 
places  in  Highland  for  the  purpose  of  getting  a  pistol.  Fail- 
ing to  obtain  one  he  started  alone  and  walked  to  BuUion. 
There,  without  the  knowledge  of  any  other  person,  he  secured 
a  pistol,  and  in  company  with  Fred.  Loschenkohl  returned  to 
Highland.  On  the  way  he  repeated  to  Loschenkohl  what  he 
•claimed  to  be  the  facts  of  the  difficulty  in  the  saloon,  differing 
to  some  extent  from  the  testimony  of  other  witnesses  as  given 
at  the  trial.  He  stated  that  Piccoli  called  him  into  the  saloon 
to  take  a  drink,  but  he  thought  it  was  for  a  row;  that  he  called 
Piccoli  a  s of  a  b ,  instead  of  a  liar,  (appellant  in  his  tes- 
timony denies  this  part  of  the  statement,)  and  gave  a  different 
version  of  some  of  the  other  minor  and  unimportant  details. 
After  mentioning  to  his  companion  the  efforts  he  had  made  to 
get  a  pistol  in  Highlands,  he  said:  "  I  am  pi*epared  for  him 
now."  He  further  stated  that  "he  was  going  to  kill  Piccoli;" 
that  **  a  man  that  called  him  a  bastard  could  not  live." 
Loschenkohl  remonstrated  with  him,  tried  to  persuade  him  to 
stop,  and  told  him  to  think  of  his  mother  and  sistei*s,  and  con- 
sider the  trouble  he  would  give  them.  Appellant  then  said: 
"  I  may  not  kill  him;  but  I  will  make  him  get  down  on  his 
knees  and  apologize."  As  they  neared  Highland  appellant 
requested  Loschenkohl  to  stay  behind,  because  Piccoli  was 
behind  some  of  the  trees  on  the  roadside,  and  might  shoot,  and 
he  did  not  want  anybody  to  get  hurt  for  him.  Then 
he  b<?gan  to  hurry  up,  and  out-traveled  his  companion, 
and  came  to  Mrs.  Roach's  cabin  about  two  hundred  feet 
ahead  of  him.  Mrs.  Eoach  testified  that  appellant  looked 
sti-ange;  that  she  did  not  recognize  him  when  she  first 
saw  him  running  up;  that  she  said  to  him  there  wa« 
something  the  matter;  that,  after  a  few  inquiries  about  the 
whereabouts  of  the  saloon-keeper,  (Jimmy  Hamiltons,)  he  turned 
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around  and  said,  "Defend  yourself ;"  then  she  heard  the  report 
of  the  pistol  It  appears  that  Piccoli  was  standing  near  his 
cabin  door  when  the  first  shot  was  fired;  that  he  ran  into  his 
cabin,  and  closed  the  door;  that  appellant  than  ran  up  to  the 
window  of  the  cabin  and  fired  one  shot  through  the  window; 
thac  he  then  went  into  the  cabin  and  fired  three  shots  when 
Piccoli  was  in  a  stooping  or  falJen  position  on  the  floor;  that 
appellant  then  went  out  of  the  cabiu,  and  in  a  few  minutes  came 
back,  "put  his  pistol  behind  Piccoli's  head,"  and  fired  another 
shot;  that  Piccoli  did  not  speak  a  word  after  the  shot  was  fired 
through  the  window.  The  homicide  occurred  about  half-past 
Bve  o'clock — just  about  daylight.  Appellant,  after  the  homi- 
cide, talked  freely  about  it  to  every  one  he  met.  One  wit- 
ness said:  "  He  acted  as  though  he  ought  to  receive  a  reward, 
and  as  though  everybody  ought  to  be  proud  of  him."  To  sev- 
eral persons  he  said  "  he  had  only  killed  a  rattlesnake."  To 
Tuany  his  actions  seemed  stiunge  and  peculiar.  Shortly  after 
the  shooting  he  started  to  return  to  Bullion  alone;  but  two  per- 
sons caught  up  with  him,  and  accompanied  him;  and  delivered 
him  to  the  justice  at  Bullion.  On  this  i-eturn  trip  he  repeated  the 
whole  story  of  the  quari'el  and  final  shooting.  Among  other 
things  he  said  "  he  was  not  sorry  for  himself,  but  was  for  his  rela- 
tions and  friends; "  that  "  he  had  killed  him  and  that  he  was 
neither  drunk  or  criizy  when  he  did  it."  The  next  day  when  the 
sheriff  took  him  into  custody,  he  again  voluntarily  made  sub- 
stantially the  same  statements,  repeating  that  be  had  not  done 
anything  that  he  was  sorry  for;  that  he  had  a  mother  and  sisters, 
and  felt  sorry  for  the  trouble  it  would  cause  them,  but  was  not 
sorry  for  killing  the  man;  that  "  no  man  could  call  him  a  bastard 
and  he  and  that  man  live."  The  latter  remark  was  made  to 
many  other  persons.  One  witness  testified  that  "  he  said  if 
there  was  a  jury  in  the  world  to  hang  him  for  what  he  had  done 
he  was  willing  to  hang."  Appellant  at  the  time  of  the  homicide 
was  twenty-eight  years  of  age. 

On  the  part  of  the  defense  several  witnesses,  who  had  known 
ap[)ellant  for  many  years,  testified  that  at  times  they  considered 
him  mentally  unsound.  The  following  reasons,  among  others, 
were  given  why  they  considered  him  insane,  viz.:  That  in  lay- 
ing a  track  in  the  mine  and  curving  the  iron  rail  he  would  insist 
on  the  curve  going  in  the  opposite  direction  from  which  it 
should,    and   then,    after  trying   it,   he    would   see   that  he   was 
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wrong,  and  then  roll  up  his  eyes  and  laugh;  that  he  insdsted 
that  it  was  unneces5iary  to  timber  any  mine;  that  at  times  he 
was  moody  without  cause,  and  would  state  things  as  true  having  no 
foundation  in  reason;  that  he  had  two  or  three  times  tried  to 
commit  suicide;  that  twice,  when  he  was  engaged  as  a  laborer 
in  the  mines  at  Eureka  on  the  day  shift,  he  reported  himself 
for  work  in  the  evening,  just  as  though  he  had  had  his  night's 
sleep,  with  his  dinner  bucket  with  him;  that  at  such  times  he 
seemed  to  wander  around  as  if  he  did  not  know  what  he  was 
doing,  but  when  he  was  spoken  to  about  it  he  would  go  right 
off;  that  he  was  subject  to  spells  of  melancholy;  that  when 
moody  and  sullen  he  desired  to  be  by  himself;  that  he  was  at 
times  eccentric  and  unreasonable  in  his  conversations  and 
actions;  that  at  such  times  he  talked  at  random,  incoherently 
and  unnaturally.  Independent  of  these  occasional  peculiarities^ 
he  was  considered  a  bright  young  man  of  average  ability  and 
intelligence,  and  possessed  a  good  deal  of  delicacy  and  refine- 
ment. It  was  also  shown  that  he  had  been  the  unfortunate 
victim  of  a  series  of  accidents  from  early  childhood  to  years  of 
manhood;  that  the  effect  of  the  injuries  he  had  thus  received 
was  such  that  when  he  was  sick  or  unduly  excited  he  would 
have  delirium;  his  head  would  ache,  and  that  these  attacks  con- 
tinued and  inci*eased  as  he  grew  older.  Appellant  was  a  witness 
in  his  own  behalf,  and  his  testimony  tended  to  show  that  at  the 
time  of  the  homicide  he  was  laboring  under  the  delusion  that 
some  of  the  persons  employed  at  the  Tripoli  mine  had  entered 
into  a  conspiracy  to  take  his  life,  and  that  they  had  hired 
Piccoli  to  kill  him,  and  that  he  was  compelled  to  kill  PiccoU, 
and  did  kill  him,  in  order  to  save  his  own  life,  in  necessary 
self-defense. 

The  witnesses  in  rebuttal  on  the  part  of  the  state  testified 
that  he  was  a  competent  and  faithful  workman;  that  his  acts, 
conduct,  and  converaations  at  the  various  times  they  had  known 
him  were  rational  and  natural;  that  on  the  evening  befoi-e  and 
morning  of  the  homicide  he  was  excited  and  nervous;  that  in 
their  opinion  he  was  sane,  and  knew  right  from  wrong.  Upon 
this  statement  of  facts,  as  shown  by  the  record  on  appeal,  we 
shall  proceed  to  notice  in  detail  the  various  assignments  of  error 
relied  upon  by  appellant  for  a  reversal  of  the  judgment. 

1.  The  objections  urged  against  the  rulings  of  the  court  in 
excluding   portions   of  the   testimony    of   Mi-s.   Bates,  J.  Hender- 
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«on,  and  P.  Webber,  witnesses  for  appellant,  will  be  considered 
together.  Mrs.  Bates,  the  mother  of  appellant,  had  testified  at 
length  and  with  great  minuteness  of  detail  in  regard  to  the 
numerous  accidents  and  spelb  of  sickness  that  had  befallen  her 
son,  and  the  effects  thereof  upon  his  mind,  from  the  time  of 
his  birth  in  1858  up  to  1875,  when  he  left  home,  and  started 
out  into  the  world  to  make  a  living  for  himself.  She  then,  in 
answer  to  questions,  stated  that  after  the  homicide  she  came  to 
Elko,  went  into  the  jail,  and  said:  "*My  son,  my  son,  what  is 
this V  and  he  was  walking  up  and  down,  and  he  said,  'It  is  a 
terrible  thing  to  be  confined  in  this  manner;'  and  he  said,  *  I 
want  you  to  do  me  a  favor,'  and  I  said,  *  What  is  that  1  I  came 
to  see  you,  and  help  you  out  of  this  trouble.'"  Here  counsel 
for  the  state  objected  to  the  conversation  in  the  jail,  on  the 
ground  "that  it  might  be  manufactured  testimony,"  and  "that 
it  is  hearsay."  This  objection  was  sustained  by  the  court. 
Appellant's  counsel  excepted  to  the  ruling,  and  stated  that  the 
•conversation  was  "offered  to  show  the  mental  condition  of  the 
defendant  at  the  time  of  the  interview,  and  as  tending  to  show 
that  he  was  insane  at  the  time  of  the  conversation  with  the  wit- 
ness." J.  Henderson  testified  that  appellant  had  been  in  his 
employ  about  two  months;  that  he  had  seen  him  in  Bullion 
after  the  difficulty,  and  saw  him  in  jail  at  Elko  a  day  or  two 
afterwards;  that  he  had  a  conversation  with  him  there  about  the 
employment  of  someone  to  represent  him  in  the  case.  At 
this  point  similar  objection.s,  rulings,  and  statements  were  made. 
The  witness  Webber  was  a  brother-in-law  of  appellant,  and  had 
given  testimony  concerning  certain  peculiarities  of  appellant 
towards  his  mother  and  sisters,  when  counsel  asked  the  follow- 
ing questions:  "What  has  been  the  feeling  of  the  defendant 
in  respect  to  the  children,  so  far  as  exhibited  by  him  by  his 
actions  1  Have  you  noticed  the  defendant's  actions,  his  man- 
ner, his  conduct,  and  his  expressions  in  relation  to  his  sisters 
and  to  your  children  heretofore  ]  Has  there  been  a  change  in 
the  defendant's  deportment,  and  his  manner  in  relation  to  and 
towards  his  sisters,  his  mother,  and  his  nieces— your  children — 
to  your  knowledge  1"  Each  question  was  objected  to  on  the 
ground  "  that  it  is  immaterial  and  irrelevant,  and  that  it  may  be 
manufactui*ed  testimony."  The  objections  were  sustained.  No 
statement  was  made  by  appellant's  counsel  as  to  the  purpose  of 
these  questions. 
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These  various  rulings  of  the  court  ai'e  presented  in  a  very 
unsatisfactory  manner.  We  are  left  to  grope  our  way  iu 
darkness.  No  question  was  asked,  answer  given,  or  statement 
made,  that  enables  us  to  determine  what  the  nature  of  either 
conversation  was,  or  what  particular  bearing,  if  any,  the  answer 
to  either  question  would  have  had  upon  the  issue  of  appellant's 
sanity  or  insanity.  It  is  not  claimed  that  the  conversations  or 
questions  were  oflfered  for  the  purpose  of  enabling  the  witnesses, 
or  either  of  them,  to  state  any  facts  upon  which  to  lay  the 
foundation  for  a  question  as  to  their  opinion  as  to  appellant's 
sanity  or  insanity.  No  such  questions  were  asked  of  either  of 
these  witnesses.  The  most  that  can  be  said  is  that  it  is  within 
the  realm  of  imagination  that  the  conversation  and  answers  to 
the  questions  might  have  been  I'elevant.  In  the  absence  of  any 
knowledge,  or  of  any  facts  upon  which  knowledge  could  be 
based,  as  to  what  the  matter  was,  and  the  failure  to  aifirmatively 
show  the  materiality  and  relevancy  of  the  conversations  and 
questions,  we  do  not  feel  justitied  in  reversing  the  case  upon 
the  ground  that  it  is  possible  to  imagine  error  in  these  rulings. 
It  is  as  easy  to  imagine  that  the  court  did  not  err  as  to  presume 
that  it  did.  If  presumptions  are  to  be  indulged  in,  then  the 
rule  of  law  is  that  it  is  our  duty  to  presume  in  favor  of,  rather 
than  against,  the  action  of  the  district  court.  It  is  the  duty  of 
appellant,  in  a  criminal  as  well  as  in  a  civil  case,  affirmatively 
to  show  error.  In  order,  therefore,  to  show  that  the  excluded 
evidence  was  important,  and  that  the  court  erred  in  its  ruling, 
counsel  should  have  stated  just  what  they  expected  to  show, 
and  then,  if  the  court  ruled  it  out,  should  have  embodied  the 
facts  in  a  bill  of  exceptions,  so  as  to  fairly  and  clearly  present 
the  point;  otherwise  this  court  cannot  say  that  the  rejection  of 
the  conversations  or  answers  to  the  questions  was  prejudicial  to 
appellant. 

Counsel  claim  that  the  court  sustained  the  objections  to  the 
testimony  of  the  witnesses  Bates  and  Henderson  upon  the  sole 
ground  that  the  conversations  occurred  subsequent  to  the  homi- 
cide. If  so,  then  this  fact  ought  to  have  been  affirmatively 
shown.  "  Upon  the  question  of  sanity  at  the  time  of  commit- 
ting an  offense,  the  acts,  conduct  and  habits  of  the  pri-«oner  at 
a  subsequent  time  may  be  competent  as  evidence  in  his  favor. 
But  they  are  not  admissible  as  of  coui"se.  When  admissible 
at   all   it  is   upon  the  ground,  either  that    they  are   80>  connected 
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with  or  correspond  to  evidence  of  disordered  or  weakened 
mental  condition  preceding  the  time  of  the  offense  as  to 
strengthen  the  inference  of  continuance,  and  carry  it  by  the 
time  to  which  the  inquiry  relates,  and  thus  establish  its  exist- 
ence at  that  time;  or  else  that  they  are  of  such  a  character  as 
of  themselves  to  indicate  unsoundness  to  such  a  degree  or  of  so 
permanent  a  nature  as  to  have  required  a  longer  period  than 
the  interval  for  its  production  or  development."  (Commonwealth  v. 
Fomeroy,  117  Mass.  148.)  If  the  acts,  conduct  and  habits  of 
the  defendant  after  the  homicide  are  to  be  thus  restricted,  is 
not  the  same  reasoning  as  sound,  or  of  greater  strength,  in 
favor  of  a  limitation  upon  the  admission  of  his  subsequent 
conversations]  They  should  not  be  aimitted  as  a  matter 
of  course.  It  is  doubtful  testimony  at  best,  and,  if  ruled 
out,  the  error,  if  any,  must  aflSrmatively  appear.  It  wilk 
not  be  denied  that  a  mere  narration  or  statement  of  a 
defendant,  after  the  commission  of  a  crime,  having  no  con- 
nection with  the  issue,  is  inadmissible,  In  State  v.  Hays,  22 
La.  Ann.  40,  (the  leading  case  relied  upon  by  appellant,)  thia 
principle  is  expressly  recognized.  The  difference  between  that 
case  and  this  is,  that  there  it  was  affirmatively  shown  by  the  rec- 
ord that  the  court  ruled  out  the  subsequent  conversations  on 
the  express  ground  that  they  were  not  admissible  because  made 
subsequent  to  the  homicide,  and  were  not  a  part  of  the  res 
gestce,  while  in  this  case  there  is  no  such  showing.  What  the 
court  said  in  State  v.  ffays  was  with  a  view  of  furnishing  a 
guide  for  the  nisi  priris  courts  in  the  trial  of  such  cases,  and  is 
an  authority  to  the  effect  that  subsequent  conversations  tending 
in  their  nature  to  show  the  condition  of  defendant's  mind  are 
admissible  in  evidence.  There  is  nothing  said  in  the  opinion 
that  militates  against  the  views  we  have  expressed,  and, 
on  the  other  hand  there  is,  as  before  stated,  a  clear  rec- 
ognition of  the  principle  we  have  ariuounced  concerninor  the 
admission  of  such  testimony.  To  justify  a  reversal  upon  the 
ground  of  the  exclusion  of  the  testimony  referred  to,  it  ought  to 
have  in  some  manner  been  made  to  appear  that  the  conversa- 
tions had,  some  special  significance  indicating  either  mental  dis- 
ease, or  tending  in  some  degree  to  show  an  unsound  mind  or 
insanity  upon  the  part  of  appellant. 

2.     J.   A.  Plummer,  one   of  the  attorneys  employed   by  appel- 
lant, was  a  witness   in   his   client's    behalf,    and   testified^ that   he 
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visited  him  in  the  jail  almost  daily  from  the  time  of  his  arrest 
up  to  the  first  trial  of  the  case,  and  noticed  his  manner,  ex- 
pression, and  tone  of  voice,  with  a  view  to  discover  his  mental 
condition,  and  "  to  make  a  study  of  him."  It  is  claimed  that 
the  court  erred  in  refusing  to  allow  this  witness  to  answer  the 
following  questions:  '^(1)  Froui  the  consultations  you  had 
with  him,  did  he  impress  you  in  a  natural  way  or  otherwise? 
(2)  During  your  conversation  with  him,  was  his  appearance 
and  manner,  actions  and  conversation,  natural  or  unnatural, 
rational  or  irrational?  (3)  During  any  conversation  with  him 
that  you  may  have  had  at  any  time,  has  he  ever  manifested  any 
remorse  or  regret  for  having  killed  Piccoli^  (4)  Did  you  ever 
notice,  in  your  talk  with  him,  any  incoherence  in  his  remarks, 
or  foolish  and  silly  talk  ]"  Although  these  questions  were  ruled 
out  as  improper,  yet  the  witness  was  permitted,  by  another  line 
of  questions,  to  substantially  answer  all  of  them  except  the 
third.  We  quote  from  the  record.  "  Question.  "What  was  the 
condition  of  his  nerves  and  organism,  as  manifested  by  his 
actions  and  appearances?  Answer.  I  should  s&y  that  he 
was  decidedly  nervous.  He  seemed  to  be  so  nervous  that 
there  was  a  constant  jerking  of  his  nerves.  Q.  Can  you 
illustrate?  A.  I  can  illustrate  his  actions  better  by  doing  as 
he  did  than  by  words.  I  can  explain  it  by  saying  he  was 
unstrung,  nervous,  excitable,  in  constant  motion.  Q.  Was  it 
about  the  trunk  or  iiead?  A.  It  was  principally  about  the 
head  and  shoulders,  and  he  kept  moving  his  limbs  around,  and 
stepped  one  way  and  then  another;  but  I  noticed  the  motion 
was  more  irritated  around  his  head  and  shoulders."  This 
explanation  of  api)ellant'8  conduct,  acts,  and  manner  enabled 
the  jury  to  understand  the  condition  of  his  mind  as  well  as  if 
the  witness  had  answered  the  questions  seriatim,  and  given  his 
opinion  as  to  appellant's  sanity  or  insanity.  If,  therefore,  any 
error  occurred,  it  was  cured  by  the  answers  which  the  witness 
was  allowed  to  give.  With  reference  to  the  third  question,  it 
is  equally  apparent  that  there  was  no  error  in  ruling  it  out  that 
w.is  prejudicial  to  appellant.  All  the  testimony,  without  con- 
tradiction, tended  to  show  that  he  never  manifested  any  i-emorsei 
or  expressed  any  regret,  save  the  trouble  it  would  give  others, 
at  having  killed  Piccoli.  It  is  therefore  fair  to  presume  that 
the  testimony  of  this  witness,  if  admissible,  would  have  been 
simply  to    the  same  effect.     If    it    were   otherwise,  i4«    tendency 
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might  have  been  prejudicial,  as  tending  to  show  that  his 
reasoning  powers  were  not  destroyed,  and  that  he  was  conscious 
of  the  responsibility  of  bis  act. 

3.  The  only  testimony  tending  to  support  the  plea  of 
insanity  was  that  of  non-expert  witnesses  who  were  acquainted 
with  appellant.  No  objection  was  made  to  this  character  of 
testimony  when  introduced  by  the  defense;  but  when  the  pros- 
ecution, in  rebuttal,  introduced  similar  testimony  to  establish 
the  sanity  of  appellant,  objections  were  made  to  the  following 
questions  asked  of  several  witnesses,  who  testified  as  to  their 
knowledge  of  appellant,  viz..:  "(1)  From  his  appearance,  ac- 
tions, condition,  and  conversation  at  such  times  as  you  noticed 
him,  was  he  sane  or  insane]  (2)  In  your  opinion,  did  he  know 
the  difference  between  right  and  wi-ong  at  that  time]"  The 
grounds  of  the  objections  were  that  no  foundation  had  been 
laid  for  the  questions;  that  it  was  not  shown  that  the  witness 
was  competent  to  answer  them;  and  that  the  testimony  was 
irrelevant,  incompetent  and  immaterial.  These  objections  wei-e 
overruled,  and  the  witnesses  gave  their  opinions  that  appellant 
was  sane,  and  that  he  knew  the  difference  between  right  and 
wrong.  We  shall  treat  the  second  question  as  a  simple  repeti- 
tion of  the  first  one.  If  the  right  and  wrong  test  is  a 
proper  one— which  we  shall  have  occasion  to  discuss  when 
we  consider  the  instructions — then  the  question"  was  proper, 
as  the  answer  thereto  would  tend  to  show  whether  appellant  was 
tsane  or  insane.  {Clark  v.  State]  12  Ohio,  483;  40  Am.  Dec.  481; 
Powell  V.  State,  25  Ala.  29.)  We  do  not  understand  appellant's 
counsel  to  claim  that  the  opinions  of  witnesses,  not  exj^erts,  as  to  the 
sanity  or  insanity  of  a  defendant  accused  of  crime,  are  not 
admissible  in  evidence,  although  they  have  cited  several  cases 
that  adhere  to  that  doctrine.  Their  contention  is  that  'Hhe 
incidents  and  circumstances,  the  actions,  the  assertions,  the 
conversations,  and  the  declarations  producing  the  impression 
upon  the  witness'  mind  are  first  to  ba  laid  be:ore  the  jury,  and 
then  the  witness  may  be  aUo  ved  to  state  the  impressions 
created  thereby,  and  dependent  thereon."  Can  this  position  be 
maintained]  As  a  general  rule  it  is  undoubtedly  true  that  it  is 
the  facts  which  a  witness  gives  of  the  conduct,  acts,  manner, 
and  conversation  of  the  defendant  which  constitutes  the  greatest 
value  of  his    testimony,    and    that   the    testimony    of    a    witness 
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having  but  a  limited  knowledge  upon  these  matters  ordinarilj 
has  but  little,  if  any  weight  with  the  jury;  but  it  is  not  true 
that  a  witness  is  bound  to  give,  or  that  he  can  in  all  cases  give, 
the  glare  of  the  eye,  the  wild  look,  the  peculiar  expressions,  or 
strange  demeanor  of  the  defendant.  There  are  many  case* 
where  the  mental  condition  of  a  person  depends  as  much,  or 
more,  upon  his  looks  and  gestures,  connected  with  his  acts,  con- 
duct, or  conversation,  as  upon  the  words  and  actions  them- 
selves; and  it  would  often  be  difficult,  and  sometimes  impos- 
sible, for  the  witness  to  intelligently  give  all  the  details  upon 
which  his  opinion  is  based.     The  law  does  not  require  it. 

There  was  no  strict  rule  applied  as  to  the  genei-al  knowledge 
of  the  witnesses  introduced  by  the  defense.  Great  latitude 
was  allowed  upon  both  sides.  Some  of  the  facts  stated  by  the 
witnesses  for  the  defense,  and  upon  which  their  opinions  were 
based,  did  not  even  tend  to  establish  insanity  in  the  remotest 
degree;  and  the  reasons  given  by  some  for  their  opinions  wei-e 
very  weak,  and  in  a  few  instances  so  unreasonable  and  absuitl 
as  to  be  unworthy  of  mention.  On  the  other  hand,  some  of  the 
witnesses  who  testified  on  the  part  of  the  state  had  such  a  brief 
acquaintance  with  and  limited  knowledge  of  the  appellant  as  to 
deprive  their  testimony  of  any  8j)ecial  weight  or  value.  The 
witness  Hume,  against  '  the  admission  of  whose  opinion  tlie 
argument  of  counsel  is  ])rincipaUy  based,  testified  that  he 
had  only  known  defendant  for  about  four  months  prior  to 
the  homicide;  that  he  saw  him  every  day  during  the  sum- 
mer; that  he  generally  met  him  as  he  went  to  breakfast; 
that  be  sat  at  the  same  table,  and  ate  with  him  once  or  twice; 
that  he  noticed  him  around  the  house;  that  he  observed  his 
manner  of  speech  and  conversation;  that  he  saw  him  in  the 
evening  and  night  before  the  homicide;  that  on  the  morning 
after  the  homicide  he  went  to  Bullion  with  him,  and  had  con- 
siderable convei'sation  on  the  way.  I  he  real  q\iestion  to  be 
determined  by  the  jury  was  as  to  appellant's  sanity  or  insanity 
at  the  cime  of  the  homicide.  The  testimony  as  to  the  condition 
of  his  mind  at  times  previous  and  subsequent  thereto  is  admis- 
sible solely  u[)on  the  ground  that  it  tends  to  show  the  mental 
,  condition  at  the  time  of  the  homicide.  The  acquaintance  of  this 
witness  with  appellant,  although  slight,  embraced  a  very  import- 
ant period  of  time.  He  .saw  him  just  before  and  immediately  after 
the   commission  of   the  act.     His  knowledge  seems ^  havejbeen 
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sufficient  to  enable  him  to  form  and  express  an  opinion,  and  we 
cannot  say  that  he  did  not  have  sufficient  opjwrtunities  to  arrive 
at  a  correct  conclusion  in  regard  to  the  condition  of  appellant's 
mind.  When  th^  opinions  of  sach.  witnesses,  from  the  neces- 
sities of  the  case,  are  received  as  evidence,  the  weight  of  their 
testimony  does  not  depend  so  much  upon  the  number  as  upon 
the  intelligence  of  the  witnesses,  and  their  capacity  to  form 
correct  opinions,  their  means  of  information,  the  unpreju- 
diced state  of  their  minds,  and  the  nature  of  the 
facts  and  circumstances  testified  to  in  support  of  their 
opinions.  It  would,  perhaps,  be  difficult  to  lay  down  any  general 
rule  establishing  precisely  the  requisite  knowledge  which  a 
witness  must  possess  in  order  to  justify  or  warrant  the  expres- 
sion of  an  opinion.  It  may,  however,  be  safely  said  that  if  the 
witness  has  had  sufficient  observation  to  enable  him  to  form  a 
belief  upon  the  question  he  is  a  competent  witness.  The 
admissibility  of  this  character  of  testimony  must  necessarily  be 
left,  to  a  great  extent,  to  the  discretion  of  the  presiding  judge; 
and  when  the  testimony  is  admitted,  unless  it  clearly  api)eai'S 
that  there  has  been  an  abuse  of  that  disci-etion,  the  appellate 
court  ought  not  to  interfere.  In  Baldwin  v.  Slate,  12  Mo.  223; 
the  court  said:  "  Before  a  witness  should  be  received  to  testify  as 
to  the  condition  of  mind,  it  should  appear  that  he  had  an  adequate 
opportunity  ^of  observing  and  judging  of  capacity.  But  so 
different  are  the  powers  and  habits  of  observation  in  different 
persons  that  no  general  rule  can  be  laid  down  as  to  what  shall 
be  deemed  a  sufficient  opportunity  of  observation,  other  than 
that  it  has  in  fact  enabled  the  observer  to  form  a  belief  or  judg- 
ment thereupon;  and  the  weight  of  his  opinion  must  depend 
upon  a  consideration  of  all  the  circumstances  under  which  it 
was  formed."  In  Brotvn  v.  Comnwnw.,  14  Bush,  905,  the  court  in 
discussing  this  question,  said:  "  Exactly  what  is  meant  by  the 
expression  ia  some  cases,  when  such  evidence  has  been  admitted,^ 
that  *  the  witnesses  must  detail  the  facts  upon  which  the  opinion 
is  based,'  we  do  not  tind  explained.  If  the  admissibility  of  the 
opinion  as  evidence  must  depend  upon  the  facts  from  which  it 
is  formed,  it  is  manifest  that  there  is  a  question  for  the  court  ante- 
cedent to  its  introduction,  and  that  to  promulgate  a  general 
rule  as  to  the  amount  and  quality  of  the  evidence  that  should 
satisfy  the  court  in  every  case  would  be  impossible.  The  court 
must   be  satisfied   that  the  witness   has   had   an   oc 
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association  and  observation,  to  form  an  opinion  as  to  the  sanitj 
of  the  person  in  reference  to  whom  he  is  to  speak;  but  as  to  tbe 
extent  and  character  of  the  evidence,  no  better  rule  can  be 
established  than  to  leave  it.  within  the  discretion  of  the  court 
*  *  ♦  It  must  vary  with  the  circumstances  of  each  case,  and 
by  these  circumstances  the  jury  must  determine  for  themselves 
the  weight  to  which  the  opinion  may  be  entitled.  It  is  not 
intended  that  the  admissibility  of  the  evidence  shall  be  made 
to  depend  upon  the  ability  of  the  witness  to  state  specific  facts, 
from  which  the  jury  may,  independent  of  the  opinion  of  the 
witness,  draw  a  conclusion  of  sanity  or  insanity;  for  it  is  the 
competency  of  the  opinion  of  the  witness  that  is  the  subject  of 
inquiry.  The  ability  of  the  witness  to  detail  certain  facts 
which  are  in  themselves  substantive  evidence  of  the  condition 
of  the  mind,  may  add  very  greatly  to  the  weight  of  the  opinion 
given  in  evidence,  but  they  will  not  of  necessity  affect  the 
question  of  competency."  (See  also,  Colee  v.  State,  75  Ind.  513; 
'  Goodwin  v.  State,  96  Ind.  558;  Choice  v.  State,  31  Ga.  i^l\  Powell 
V.  State,  25  Ala.  29;  Ford\.  State,  71  Ala.  397;  People  v.  Pico, 
62  Cal.  53;  People  v.  Levy,  71  Cal.  623;  People  v.  Fin&,  77  Cal. 
147.)  In  the  light  of  the  facts  of  this  case,  and  of  the 
authorities  upon  this  subject,  we  are  of  the  opinion  that 
the  court  did  not  err  in  allowing  the  witnesses  for 
the  state  to  answer  the  questions  and  give  thgir  opinions 
as  to  appellant's  sanity  or  insanity  at  the  times  they  knew 
him. 

4.  The  instructions  refused  an  I  given  are  of  unusual  length, 
covering  over  one  hundred  pages  of  the  transcript.  The  objec- 
tions urged  by  counsel  do  not,  however,  relate  as  much  to  the 
form  and  phraseology  as  to  tbe  general  rules  given  as  safe  and 
proper  guides  to  the  jury.  It  is  claimed  that  the  court  eri-ed — 
first,  in  instructing  the  jury  that  the  "right  and  wrong  test"  was 
the  proper  one  upon  which  the  question  of  the  defendant's 
sanity  or  insanity  should  be  determined;  second,  in  instructing 
the  jury  that  the  burden  of  proof  rested  upon  the  defendant  to 
establish  the  plea  of  insanity  by  a  preponderance  of  evidence  to 
the  satisfaction  of  the  jury;  third,  upon  the  question  of  insane 
delusions.  It  is  proper  to  state  in  advance  that  there  has  ever 
been  a  greit  diversity  —  an  irreconcilable  conflict  —  of  opinion 
upon  each    of  these   points.      In   order   to    properly   and    intelli 

gently    determine   these    questions,     raised   for   ^^^r^X§t^^f^  ^^ 
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this  coart,  we  have  taken  the  time,  pains  and  patience  to  read 
and  carefully  examine  all  of  the  great  number  of  cases  to  be 
found  in  the  courts  of  last  resort  in  the  several  states.  In  all 
that  we  may  have  to  say  in  regard  to  the  disputed  and  debatable 
questions  it  must  be  distinctly  understood  that  our  object  is  to 
determine  whether  or  not  the  general  tests  and  rules,  as  laid  down 
in  the  instructions  given  by  the  court,  are  proper,  as  applied  to 
the  particular  facts  of  this  case.  In  arriving  at  this  determina- 
tion we  shall  endeavor  to  keep  constantly  in  view  the  vital  and 
important  truths  that  the  advancements  made  in  medical  science, 
the  progress  of  a  better  and  more  extended  knowledge  of  the 
subject  of  insanity,  and  a  clearer  sense  of  legal  duty  and  of 
christian  obligations,  have  relaxed  to  a  great  extent  the  harsh, 
unjust,  and  cruel  rules  of  the  early  cases  in  England,  where  it 
was  held  that  for  a  man  to  be  insane  he  must  have  no  more 
reason  than  a  brute,  an  infant,  or  a  wild  beast;  that  the 
law  in  its  humane  and  benevolent  treatment  of  the  unfortunate 
insane  has  kept  pace  with  the  enlightened  progress  of  the  age; 
that  the  plea  of  insanity  is  not,  and  should  not,  when  fairly 
presented  and  honestly  relied  upon,  be  looked  upon  with  dis- 
favor; that  it  is  entitled  to  as  much  consideration  as  any  other 
plea  that  is  founded  in  justice,  reason,  humanity  and  common 
sense,  and  that  juiies  can  be  as  safely  trusted  with  a  fair  inves- 
tigation of  the  questions  i*elating  to  this  plea  as  of  any  other 
controverted  questions  of  fact.  As  there  are  several  different 
kinds  of  insanity,  and  different  degrees  of  each  particular 
kind,  and  the  features  thereof  assume  so  many  different  forms, 
it  will  readily  be  seen  that  no  general  rule,  absolutely  universal 
in  its  application  and  unchangeable  in  its  phraseology,  can  be 
laid  down  as  a  proper  guide  for  juries  to  follow  in  every  con- 
ceivable case  where  the  question  of  insanity  is  raised.  Cases 
may  arise,  exceptional  in  their  character,  where  the  rules  ordi- 
narily applied  as  tests  of  insanity  would  have  to  be  varied  so  as 
to  meet  the  peculiar  facts  of  the  particular  case.  But  because 
such  cases  may  occur,  or  have  existed,  it  does  not  by  any  means 
or  method  of  sound  reasoning  follow  that  no  general  rule  can 
be  given  that  will  be  applicable  to  a  great  majority  of  cases. 
With  these  general  observations,  pertinent  to  each  of  the 
points  stated,  we  shall  now  proceed  to  consider  them  separately 
in  the  order  we  have  designated,  although  they  are,  of  course, 
more   or   less   blended   together  in   the   instructions   as  given  by 
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the  Qourt,  and  are  fi*equently  united  in  the  discussions  in  many  of 
the  authorities. 

5.  At  the  i-equest  of  the  prosecution  the  court  instructed  the 
jury  as  follows:  **  (1)  To  establish  a  defense  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that  at  the  time  of  commit- 
ting the  act  the  defendant  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he 
did  not  know  he  was  doing  what  was  wrong.  The  true  test  of 
insanity  is  whether  the  accused  at  the  time  of  committing  the 
crime  was  conscious  that  he  was  doing  what  he  ought  not  to  do; 
and  if  he  was  conscious  that  he  was  doing  wrong,  and  acted 
through  malice  or  motives  of  i-evenge,  he  cannot  avail  himself 
of  the  defense  of  insanity.  (2)  The  true  test  of  criminal  respon- 
sibility, where  the  defense  of  insanity  is  interposed — the  t«t 
binding  upon  the  jury — is:  Was  the  accused,  at  the  time  of 
doing  the  act  complained  of,  if  you  find  that  he  did  it,  conscious 
of  the  act  he  was  doing  ?  Did  he  know  at  the  time  that  it  was 
wrong  for  him  to  do  it  ]  Had  he  at  the  time  the  power  of  distin- 
guishing good  from  evil,  right  from  wrong,  as  to  the  act  he  was 
doing?  Had  he  the  mental  capacity  to  appreciate  the  nature 
and  quality  of  the  act  he  was  doing,  or  to  know  that  it  was  a 
violation  of  the  rights  of  another?  If  another  jjerson  bad 
committed  the  act,  would  he  have  appreciated  the  wickedness  of 
it  1  If  he  had  the  capacity  thus  to  appreciate  the  character  and 
to  comprehend  the  probable  consequences  of  his  act,  he  is 
responsible  to  the  law  for  such  act.  If  he  did  not  have  such 
capacity,  and  did  not  thus  appreciate  the  nature  and  quality  of 
the  act  he  was  doing,  he  is  not  responsible  to  the  law  for  such 
act,  and  is  not  guilty  of  any  crime."  The  court,  of  its  own 
motion,  instructed  the  jury  that  (1)  "the  true  test  of  criminal 
responsibility,  where  the  defense  of  insanity  is  interposed,  ifl 
whether  the  accused  had,  at  the  time  he  killed  deceased,  suffi- 
cient use  of  his  reason  to  understand  the  nature  of  the  act  he 
was  committing,  and  to  understand  that  it  was  wrong  and  con- 
trary to  law  for  him  to  commit  it.  If  this  was  the  fact^  he  is 
criminally  responsible  for  it,  whatever  peculiarities  may  be 
shown  about  him  in  other  respects;  whereas,  if  his  reason  was  so 
defective  in  consequence  of  mental  disoi-der,  generally  supposed 
to  be  caused  by  brain  disease,  that  he  could  not  understand 
what    he  was  doing,  or  that  what   he  was   doing  was  wrong,  be 
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should  be  treated  as  an  irresponsible  person.  In  other  words, 
<iid  he  at  the  time  know  that  he  was  killing  a  man  and  that  such 
killing  was  wrong  and  contrary  to  law  1  If  so  he  was  responsi- 
ble for  his  acts,  no  matter  what  peculiarities  or  eccentricities  or 
disorders  of  the  mind  may  have  existed  upon  other  subjects  or 
at  other  times."  (2)  In  referring  to  the  right  and  wrong  test 
in  connection  with  the  question  of  insane  delusions,  the  court 
instructed  the  jury  as  follows:  "It  may  aid  you  in  coming  to  a 
conclusion  as  to  the  defendant's  condition  of  mind  at  the  time 
of  the  killing,  to  determine  what  was  his  oixiinary  or  usual 
condition  of  mind.  Was  his  permanent,  ordinary  and  usual 
condition  such,  in  consequence  of  disease,  that  he  was  unable  to 
understand  the  nature  of  his  actions,  or  to  distinguish  between 
right  and  wrong  in  his  conduct]  Was  he  subject  to  insane 
delusions  that  destroyed  his  power  to  so  distinguish,  and  did 
this  continue  down  to  and  embrace  the  act  for  which  he  is  tried '? 
If  so,  he  was  simply  an  irresponsible  lunatic;  or,  on  the  other 
hand,  had  he  the  ordinary  intelligence  of  sane  people,  so  that 
he  could  distinguish  between  right  and  wrong  as  to  his  own 
actions  and  the  actions  of  others  1  If  you  are  satisfied  that  his 
chronic  or  usual  condition  was  that  of  sanity,  at  least  so  far 
that  he  knew  the  character  of  his  own  actions,  and  whether 
they  were  right  or  wrong,  and  was  not  under  any  permanent 
insane  delusions,  which  destroyed  his  power  of  discriminating 
between  right  and  wrong  as  to  them,  then  the  only  inquiiy 
remaining  is  whether  there  was  any  special  insanity  connected  with 
this  killing. 

We  are  of  the  opinion  that  these  instructions,  as  applied  to 
the  facts  of  this  case,  are  unobjectionable.  They  correctly  de- 
clare the  general  principles  of  law  as  announced  in  the  great 
weight  of  authorities  upon  the  subject.  The  general  test  that, 
if  a  man  has  capacity  and  reason  sufficient  to  enable  him  to  dis- 
tinguish right  from  wrong  as  to  the  particular  act  in  question, 
and  has  knowledge  and  consciousness  that  the  act  he  is  doing  is 
wrong,  and  will  deserve  punishment,  he  is,  in  the  eye  of  the 
law,  of  sound  mind  and  memory,  and  should  be  held  criminally 
re.sponsible  for  his  €u:ts,  is  approved  in  a  majority  of  the  cases. 
The  qualifications  stated  in  the  instructions:  ^'  Had  he  at  the 
time  the  power  of  distinguishing  good  from  evil  1 "  and  **  was  he 
jsubject  to  insane  delusions  that  destroyed  his  power  to  so  dis- 
tinguish?"    and     other     explanations     and    qualificatiomj^    stated 
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therein,  render  it  unnecessary    to  discuss   some  of  the  distinctions 
to  the  general  test,  as  applied  in  some  of  the  authorities.     It  is 
enough  to  say  that  the  instructions,  taken  in   their  entirety,  are 
correct,   and  that   the   general   principles   announced   thei-ein  are 
sustained  in  the  following  states  and  authorities,  viz.:     Arkansas, 
in  Williams  v.  State,  50  Ark.  511;  California,  in  People  v.  McDoneUj 
47  Cal.  134;  Delaware,  in  State  v.  Danby,  I  Houst.  Crim.  Cas.  166: 
State   V.  West,  Id.    371;  State   v.    DiUahurU,    3    Har.    (Del.)   553: 
Georgia,  in  Roberts  v.  State,  3  Ga.  310;  C/ioice  v.  State,  31  Ga.  425 
Anders&n,  v.  Sta^,   42   Ga.  32;  Humphreys  v.  State,  45   Gti.   190; 
Btinkley  v.  State,  58  Ga.  296;  Kansas,  in  State  v.  Mowry,  37  Kan. 
369;  Maine,  in  State  v.  Lawrence,  bl  Me.  574;  Maryland,  in  Spencer 
V.   State,   69   Md.   37;  Massachusetts,  in  Commonw.   v.  Rogers,  7 
Mete.   500;  41   Am.   Dec.   458;  Minnesota,  in  State  v.  Shippey,  10 
Minn.   223;   88    Am.  Dec.  70;  Mississippi,  in  Bovard  v.  State,  30 
Miss.  600;  Cunning/iam  v.  State,  56  Miss.  269;  21  Am,   Rep.  360; 
Missouri,  in  StcUev .  Huting,  21  Mo.  464;  State  v.  Redemeier,  71  Mo. 
147;  36  Am.  Rep.  462;  State  v.  Erb,  74  Mo.  199;  State  v.  Kotovsky,  Id. 
247;  State  v.  Fagels,    92    Mo.  300;  Nebraska,    in  Wright  v.  People, 
4  Neb.  407;  New  Jersey,  in  State  v.  Spencer,  21    N.  J.   Law,  197; 
New  York,   in  Freeman  v.  People,  4  Denio,  28;  47  Am.  Dec.  216; 
Willis  V.  Peopls,  32  N.  Y.  715;  Flanagan  v.  People,  52  N.  Y.  467; 
11    Am.  Rep.  731;  Jfoett  v.  People,  85  N.  Y.  374;  North    Carolina, 
in  State  v.  Brandon,  8  Jones,  (N.  G.)  463;  StcUe  v.    Haywood,  62 
N.  C.  376;  Ohio,  in  Farrer  v.  State,  2  Ohio  St.  70;  Loeffner  v.  5to/e, 
10  Ohio  St.  599;  Blackburn  v.  State,  23  Ohio  St.  146;  Pennsylvania, 
in  Commonw.  v.   Freeth,  5  Clark,  455;  Commonw,    v.  Mosler,  4  Pa. 
St.   266;  iffrow;7i  v.   Commonw.,  78  Pa.  St.   123';  South  Carolina,  in 
State  V.   Bundy,    24   S.    C.    445;  58  Am.  Rep.  263;  Tennessee,  in 
Stua/rt  v.  State,  1  Baxt.  179;  Texas,  in  Thomas  v.  State.  40  Tex.  63; 
Clark  V.  *SVa/e,  8,Tex.  App.  359;  Leaclie  v.  iS'^a^c,  22  Tex.  App.  279; 
58  Am.   Rep.   638;  Virginia,  in  Dejemefte  v.  Commonw.,    75  Va 
878.     In  the   district  and  circuit  courts  of  the  United  States,  viz.: 
United  States    v.  Holmes,  1  Cliff.    117;  United  States  v.    McGlue,\ 
Curt.  8;  United  States  v.  Shults,  6  McLean,  121;  Guiteau's  Case,  10 
Fed.  Rep.  168;  United  States    v.  Young,  25  Pel.    Rep.  710;    United 
States  v.  Ridgeway,   31  Fed.  Rep.  144;   United  States    v.  Faulkner, 
35  Fed.  Rep.  730;  Territory  y.  Catton,  Utah,  Feb.  1888;  16  Pac.  Rep 
902.     The  following  authorities  either  deny  the  correctness  of  the 
general  test,  or  claim  that  modifications  thereof  should  be  made,  viz.: 
Indiana,  Stevem  v.  State,  31  Ind.  485;  99  Am.  Dec.  634;  Bradlty  r- 
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State,  Id.  492;  but  see  Walker  y.  State,  1U2  Ind.  511;  New  Hampphire, 
State  V,  Pike,  49  N.  H  399;  6  Am.  Rep.  533;  State  v.  Janes,  50  N.  H. 
369:  9  Am.  Rep.  242;  Illinois,  Bopps  v.  People,  31  111.  390;  83 
Am.  Dec.  231;  Dunn  v.  People,  109  111.  636. 

6.  Upon  whom  is  the  burden  of  proof]  The  court,  at  the 
request  of  the  prosecution,  instructed  the  jury  that  the  defendant 
"is  presumed  to  be  sane  until  the  contrary  is  shown,  and  a 
doubt  u])on  this  question  alone  should  not  acquit,  for  insanity 
is  an  affirmative  proposition,  and  the  burden  of  proving  it  is 
upon  the  defense."  "  With  regard  to  the  methods  of  proof  by 
which  the  defense  of  insanity  may  be  established,  the  law,  from 
considei-ations  of  public  policy,  the  welfare  of  society,  and  the 
safety  of  human  life,  proceeds  with  great  caution,  and  has 
adopted  a  certain  standard  by  which  the  insanity  of  the  party 
on  trial  may  be  proved  when  relied  upon.  The  burden  of 
proving  insanity  rests  upon  the  defendant,  and,  to  warrant  you 
in  acquitting  him  solely  upon  that  ground,  his  insanity  at  the 
time  of  committing  the  homicide — if  you  find  that  he  did  com- 
mit' it — must  be  established  by  a  preponderance  of  proof.  The 
evidence  of  insanity  must  outweigh  and  overcome  the  presump* 
tion  of,  and  evidence  in  favor  of,  sanity  in  some  appreciable 
degree,  and  render  it  more  probable  that  he  was  insane  than 
that  he  was  sane.  Insanity,  being  a  fact  to  be  proved  by  the 
defendant,  must  be  established  by  evidence  in  the  case  with  the 
same  clearness  and  certainty  as  any  other  fact  alleged  by  the 
defendant  in  his  defense;  that  is  to  say,  the  proof  must  be  such 
in  amount  that,  if  the  single  issue  of  the  sanity  or  insanity 
of  the  defendant  should  be  submitted  to  the  jury  in  a 
civil  case,  they  would  find  that  he  was  insane.  Insanity  is  not 
proved  or  established  by  simply  raising  a  doubt  as  to  whether 
it  exists  or  not."  The  court,  of  its  own  motion,  instructed  the 
jury  that  "the  defendant  is  presumed  to  be  sane  until  proven 
insane.  In  determining  wliether  the  defense  of  insanity  has 
been  made  out,  you  must  decide  whether  the  evidence  for  or 
against  it  outweighs.  If  the  evidence  tending  to  show  insanity 
outweighs  that  against  it,  then  it  is  proven;  if  the  proof  against 
it  outweighs,  then  it  is  not  proven.  If  not  proven,  it  is  out  of 
the  case;  if  proven,  it  takes  it^  place  along  with  other  received 
proof;  and  if,  upon  the  whole  evidence,  as  thus  settled,  there  is 
any  reasonable  doubt  of  guilt,  either  in  existence  or  degi'ee,  the 
Vol.  XX— 23  ^  i 
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defendant  must  be  given  the  benefit  of  such  doubt,  either  to  acquit 
or  reduce  the  grade  of  the  crime." 

In  regard  to  the  burden  of  proof  in  cases  of  this  kind  there 
are  three  separate,  distinct,  and  well-defined  theories:  (1)  The 
defendant  must  prove  his  insanity  beyond  a  i*easonable  doubt 
(2)  The  presumption  of  sanity  prevails  until  it  is  overcome  by  a 
preponderance  of  evidence  showing  the  defendant's  insanity  to 
the  satisfaction  of  the  jury.  (3)  If  any  'evidence  is  introduced 
tending  to  prove  that  defendant  is  insane,  the  state  is  bound  to 
prove  and  establish  his  sanity,  like  all  other  elements  of  the  crime, 
beyond  a  reasonable  doubt.  The  first  theory  is  sustained  in  Dela- 
ware, State  V.  Pratt ^  1  Houst.  268;  and  in  New  Jersey,  Stale  v. 
Spencer^  21  N.  J.  Law,  197;  but  see  Graves  y.  Statey  45  N.  J.  Law, 
359;  46  Am.  Rep.  778.  The  second  and  third  are  each  supported 
by  a  formidable  array  of  respectable  authorities,  and  have  been  re- 
spectively discussed  with  great  learning  and  ability  by  the  most 
eminent  jurists  in  the  United  States  and  in  England.  The  second 
— ^the  one  adopted  in  this  case  — is  sustained  in  the  following  states, 
and  authorities  therein,  viz.:  Alabama,  in  BosuoeU  v.  State,  63  Ala. 
308;  35  Am.  Rep.  20:  Ford  v.  State,  71  Ala.  385;  Parsons  v.  State, 
81  Ala.  597;  60  Am.  Rep.  193;  Gunther  v.  StaU,  83  Ala.  96; 
Arkansas,  in  McKenzie  v.  State,  26  Ark.  335;  Ga^at  v.  State,  40 
Ark.  523;  Goates  v.  State,  50  Ark.  330;  Williams  v.  State,  50  Ark. 
511;  California,  in  People  v.  Myers,  20  Cal.  518;  People  v.  Gqffman, 
24  Cal.  230;  People  v.  McDon<ill,  47  Cal.  134;  People  v.  Wilson, 
49  Cal.  14;  People  v.  Bell,  Id.  448;  Connecticut,  in  State  v.  Hoyt, 
46  Conn.  337;  Georgia,  in  Ghoice  v.  State,  31  Ga.  473;  Humphreys 
V.  State,  45  Ga.  190;  Foga/rty  v.  State,  80  Ga.  450;  Idaho  Teiritory, 
in  People  v.  Walter,  1  Idaho,  39 1 ;  Iowa,  in  State  v.  Felter,  32  Iowa, 
50;  State  v.  Bruce,  48  Iowa,  530;  30  Am.  Rep.  403;  State  v.  Trout, 
74  Iowa,  545;  7  Am.  St.  Rep.  499;  Kentucky,  in  Graham  v.  Com- 
monwealth, 16  B.  Mon.  594;  Kriel  v.  Gommonuyealth,  5  Bush,  372; 
Browne.  Gommonwealth,  14  Bush,  401;  BaU  v.  Gommonioealth,  SI 
Ky.  662;  Louisiana,  in  State  v.  Bums,  25  La.  Ann.  302;  State  v. 
Goleman,  27  La.  Ann.  692;  Maine,  in  Stale  v.  Lawrence,  57  Me. 
582;  Massachusetts,  in  Gommonwealth  v.  Rogers,  7  Mete.  504;  41 
Am.  Dec.  458;  Gommonwealth  v.  Eddy,  7  Gray,  583;  GommontDealth 
V.  Heath,  11  Gray,  303;  Minnesota,  in  Bonfanti  v.  SlcUe,  2  Minn. 
132;  State  v.  Grear,  29  Minn.  225;  Missouri,  in  State  v.  Huting, 
21  Mo.  476;  State  v.  McGoy,  34  Mo.  535;  86  Am.  Dec.  121;  Stat4i 
V.  Klinger,  43  Mo.   127;  State  v.  Smith,  53  Mo.  ^10,  State  \,Ji^e- 
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meier,  71  Mo.  176;  36  Am.  Rep.  462;  State  v.  JSrb,  74  Mo.  204; 
State  V.  Pagels,  92  Mo.  30U;  North  Carolina,  in  State  v.  Starling,  6 
Jon«s  (V.  C.)  366;  State  v.  WiUis,  63  N.  C.  26;  State  v.  Vann,  82 
N.  C.  636;  New  Jersey,  in  Graves  v.  State,  45  N.  J.  Law,  359;  46 
Am.  Rep.  778;  Ohio,  in  Loeffner  v.  State,  10  Ohio  St.  616;  Band  v. 
State,  23  Ohio  St.  357;  Berlin  v.  State,  31  Ohio  St.  115;  Pennsyl- 
vania, in  Ortwein  v.  Commonw,,  76  Pa.  St.  415;  18  Am.  Rep.  420; 
Lynch  v.  Commonw.f  77  Pa.  St.  213;  Brown  v.  Commonw.,  78  Pa. 
St.  128;  Meyers  v.  Commonw.,  83  Pa.  St.  141;  Pannelly.  Commonw., 
86  Pa.  St.  268;  Sayres  v.  Commonw,,  88  Pa.  St  291;  South  Carolina, 
in  State  v.  /^ai^A,  18  S.  C.  514;  State  v.  Bundy,  24  S.  C.  439;  58 
Am.  K«p.  263;  Texas,  in  Webb  v.  State,  5  Tex.  App.  607;  Clark  v. 
State,  8  Tex.  App.  359*;  Webb  v.  AS'to^e,  9  Tex.  App.  491;  King  v. 
-SWc,  Id.  557;  Johnson  v.  *SVa^e,  10  Tex.  App.  578;  Lache  v.  State, 
22  Tex.  App.  279;  58  Am.  Rep.  638;  MassengaU  v.  State,  24  Tex, 
Ap[\  181;  Virginia,  in  BosweWs  Case,  20  Grat.  874;  Baccigalupo  v. 
Commonw.,  33  Grat.  817;  West  Virginia,  in  /S'^ate  v.  Strauder,  11 
W.  Va.  823;  27  Am.  Kep.  606;  State  v.  Robinson,  20  W.  Va.  740; 
43  Am.  Rep.  799.  The  third  theory  is  sustained  in  Illinois,  in 
Hopps  V.  People,  31  III.  393;  83  Am.  Dec.  231,  overruling  Fisher  v. 
People,  23  111.  293;  Chase  v.  People,  40  111.  358;  Indiana,  in  Polk  v. 
State,  19  Ind.  170;  81  Am.  Dec.  382;  Stevefis  v.  State,  31  Ind.  491; 
99  Am.  Dec.  634;  Guetig  v.  State,  66  Ind.  95;  32  Am.  Rep. 
99;  McDougal  v  State,  88  Ind.  27;  Kansas,  in  State  v.  Crawford, 
11  Kan.  42;  State  v.  ifa/m,  25  Kan.  187;  Michigan,  in  People  v. 
Garbutt,  17  Mich.  9;  97  Am.  Dec.  162;  Mississippi,  in  Cunning 
ham  V.  State,  56  Miss.  273;  21  Am.  Rep.  360;  Nebraska,  in  Wright 
V.  People,  4  Neb.  407;  New  Hampshire,  in  State  v.  Bartlett,  43  N. 
H.  224;  80  Am.  Dec.  154;  State  v.  Pike,  49  N.  H.  399;  6  Am. 
Rep.  533;  State  v.  Jones,  50  N.  H.  370;  9  Am.  Rep.  242;  New 
York,  in  People  v.  McCann,  16  N.  Y.  58;  Brotherion  v.  People,  75 
N.  Y.  159;  ilfoeW  v.  P«opfo,  85  N.  Y.  374;  69  Am.  Dec.  642;  O'Con- 
nell  V.  People,  87  N.  Y.  380;  41  Am.  Rep.  379;  Tennessee,  in  Dove 
V.  State,  3  Heisk.  349. 

It  will,  from  this  review,  be  seen  that  there  is  a  large  majority 
of  the  decided  cases  in  the  United  States  in  favor  of  the  theory 
given  ill  the  instructions  in  this  case.  The  question  ought  not, 
however,  to  be  decided  simply  upon  the  ground  of  the  greater 
number  of  the  authorities.  In  many  of  the  cases  which  adhere 
to  the  third  theory  it  is  earnestly  and  ably  contended  by  learned 
judges,  whose  opinions   have  ever  been   entitled   to  great>  r^e«t 
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and  consideration,  that  the  burden  of  establishing  the  killing 
and  the  malicious  intent  is  always  upon  the  prosecution;  that 
there  cannot,  logically,  be  any  separation  of  the  ingredients  of 
the  crime  so  as  to  require  a  part  thereof,  only,  to  be  established 
by  the  state,  and  the  balance  to  be  established  by  the  defendant; 
that  the  idea  that  the  burden  of  proof  ever  shifts  in  a  criminal 
case  is  unphilosophical  and  at  war  with  the  fundamental  prin- 
ciples of  criminal  law;  that  the  rule  established  by  a  majority 
of  the  decided  cases  strips  the  defendant  of  the  presumption  of 
innocence  which  the  law  has  given  him  as  a  shield  throughout 
the  entire  proceedings,  until  the  verdict  of  the  jury  establishes 
the  fact,  beyond  a  reasonable  doubt,  that  he  not  only  committed 
the  act,  but  that  he  did  so  with  malicious  intent. 

We  are  of  opinion  that  tlie  weight  of  reason,  as  well  as  the 
decided  pre(K)nderance  of  the  authorities,  is  opposed  to  these 
views.  It  is  undoubtedly  true  that  it  is  incumbent  upon  the 
prosecution  to  prove  every  fact  that  is  material,  essential,  and 
necessary  to  constitute  the  crime  of  which  the  defendant  is 
accused,  which,  of  course,  includes  the  sanity  of  the  defendant; 
but  is  it  not  equally  true  that  the  burden  of  proving  his  sanity 
is  fully  met  by  the  presumption  of  law  "  that  every  person  is  of 
sound  mind  until  the  contrary  appears]"  If  this  be  true,  then 
it  is  not  a  harsh,  unphilosophical,  or  inhuman  rule  that  requires 
a  defendant,  who  seeks  to  avoid  the  punishment  which  the  law 
imposes  upon  him  for  the  crime  he  has  committed,  by  means  of 
the  defense  of  insanity,  to  rebut  the  presumption  of  sanity  by 
proof  that  is  satisfactory  to  the  jury.  Insanity  being  in  its 
nature  an  affirmative  defense,  does  it  not  necessarily  follow  that, 
where  the  sanity  of  the  defendant  is  established  by  the  pre- 
sumption of  law,  or  by  the  testimony  of  witnesses,  or  by  both, 
the  defendant  in  order  to  overcome  this  presumption  or  testi- 
mony, must  establish  his  insanity  by  a  prepondemnce  of  the 
evidence  ? 

The  presumption  of  the  liw  in  favor  of  innocence  is  essential, 
not  only  to  the  safety  of  the  individual  accused  of  crime,  but  is 
absolutely  necessary  for  the  protection  and  security  of  society, 
and  it  is  universally  recognized  in  the  trial  of  all  criminal  cases. 
But  there  are  other  legal  and  well-recognized  presumptions, 
sanctioned  by  law  and  ap[)roved  by  the  wisdom  of  ages,  which 
are  equally  as  important  and  as  indispensable  to  individuals 
and   to    the   well-being,    safety,    and    protection    of    apciety,    and 
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equally  as  necessary  for  the  proper  administration  of  justice  in 
the  trial  of  criminal  cases.  Within  this  category  prominently 
stands  the  presumption  of  sanity.  '^  Every  man  is  presumed  to 
be  sane."  Is  not  this  presumption  as  necessary  and  as  uni- 
versal in  its  application  as  the  presumption  of  innocence  ? 
Ought  not  proof  to  be  required  to  rebut  the  one  as  well  as  the 
other?  When  an  individual  has  committed  an  offense  without 
any  excuse  or  justification,  and  attempts  to  shield  himself  from 
the  legal  consequences  of  liis  act  on  the  ground  that  he  was 
insane  when  he  committed  the  deed,  the  law  ought  to  demand 
of  him  such  a  degree  of  evidence  in  support  of  this  defense  as 
will,  at  least,  satisfy  the  jury  that  when  he  committed  the  act 
he  was  not  responsible  for  his  acts  because  he  was  insane. 
"This  rule  ia  founded  in  wise  policy,  and  is  obviously 
necessary  for  the  protection  of  society,  as  much  so  as  that 
which  requires  satisfactory  evidence  to  rebut  the  presumption 
of  innocence.  Besides  the  character  of  the  presumption, 
its  necessary  operation  in  almost  every  transaction  of  life, 
and  its  almost  universal  application  in  civil  as  well  as 
criminal  cases,  there  are  other  cogent  reasons  for  this  requisition 
of  clear  and  satisfactory  evidence  in  support  of  a  defense  in 
•criminal  cases  gi*ounded  alone  upon  insanity.  In  ordinary 
defenses,  such  as  self-defense,  want  of  malice,  sudden  heat  and 
passion,  and  so  forth,  when,  by  reason  of  the  killing,  the 
burthen  of  proof  rests  upon  the  accused  to  rebut  the  legal 
presumption  of  malice,  the  facts  relied  on  are  usually  a  part  of 
the  transaction,  or  so  directly  connected  with  it,  and  so  simple 
and  few,  that  they  are  readily  comprehended  and  appreciated 
by  a  jury,  and  no  jury  will  convict  in  such  cases  whilst  a  rational 
doubt  is  entertained  as  to  the  reality  and  merit  of  the  defense 
relied  on,  notwithstanding  the  burthen  of  proof  may  be,  by 
legal  presumptions,  cast  upon  the  accused.  But  the  plea  of 
insanity  is  peculiarly  liable  to  abuse,  it  can  be  so  easily  con- 
cocted, and  facts,  admissible  as  evidence  in  its  support,  so 
readily  manufactured  by  the  accused.  The  latitude  of  inquiry 
in  such  cases  is  almost  boundless.  It  does  not,  as  other 
defenses,  depend  upon  the  proof  of  facts  comprehensible  to 
orJinary  minds,  and  connected  remotely  or  immediately  with 
the  transaction  under  investigation;  but  in  its  support  facts 
having  no  connection  with  the  transaction,  only  so  far  as  they 
may  tend  to  show  general   or   previous   insanity   of  the   accused. 
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but  happening  long  anterior  to  the  commission  of  the  offense 
for  which  he  was  tried,  and  the  opinions  of  learned  and  scien- 
tific men  upon  such  facts,  are  admissible  as  evidence.  It  not 
iinfrequently  occurs  that  this  plea  is  resorted  to  as  a  last 
extremity,  with  a  view  of  introducing  under  the  latitudinous 
range  of  inquiry  a  multitude  of  facts  and  opinions  not  directly 
i-elevant,  but  strictly  admissible,  to  produce  confusion  and 
doubt  in  the  minds  of  jurors,  and  interpose  thereby  obstacles 
to  the  attainment  of  just  verdicts.  The  only  safe  rule  in  such 
cases  is  to  require  in  support  of  such  defense  satisfactory 
evidence  that  at  the  time  of  the  commission  of  the  act  the  party 
accused  was  insane.  Less  than  that  ought  not  to  suffice,  nor  with 
less  is  the  law  content."     (Qrakam  v.  Commonw,y  supra,) 

If  we  now  analyze  the  subject  we  shall  find  that  this  is  the 
only  safe  conclusion  for  society,  while  it  is  just  to  the  prisoner. 
Soundness  of  mind  is  the  natural  and  normal  condition  of  men, 
and  is  necessarily  presumed,  not  only  because  the  fact  is  gen- 
erally so,  but  because  a  contrary  presumption  would  be  fatal  to 
the  interests  of  society.  No  one  can  justly  claim  irresponsi- 
bility for  his  act,  contrary  to  the  known  nature  of  the  race  of 
which  he  is  one.  He  must  be  treated  and  be  adjudged  to  be  a 
reasonable  being  until  a  fact  so  abnormal  as  a  want  of  reasoQ 
positively  appeat*s.  It  is,  therefore,  not  unjust  to  him  that  he 
should  be  so  conclusively  presumed  to  be  sane  until  the  con- 
trary is  made  to  appear  on  his  behalf.  To  be  made  so  to 
appear  to  the  tribunal  determining  the  fact,  the  evidence  of  it 
must  be  satisfactory,  and  not  merely  doubtful,  as  nothing  less 
than  satisfaction  can  determine  a  reasonable  mind  to  believe  a 
fact  contrary  to  the  course  of  nature.  It  cannot,  therefore,  be 
said  to  be  cruel  to  the  prisoner  to  hold  him  to  the  same  respon- 
sibility for  his  act  as  that  to  which  all  reasonable  beings  of  his  race 
are  held,  until  the  fact  is  positively  proved  that  he  is  not  reason- 
able.    (Ortwein  v.  Comnianw.,  supra.) 

7.  Are  the  instructions  given  upon  the  subject  of  insane 
delusions  erroneous  ]  The  instructions  upon  this  point,  as  well 
as  others,  are  very  lengthy,  and  cover  almost  every  conceiviible 
question  that  could  be  presented.  We  omit  all  of  the  instruc- 
tions asked  by  the  prosecution  and  given  by  the  court,  and  quote 
such  portions  of  the  court^s  charge  as  will  convey  a  definite  idea 
of  tlie  general  principles  embodied  in  all  of  the  instruction* 
upon    the    subject    of   insane    delusions,   as    follows^  viz.:  ,  **  An 
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insane  delusion  is  an  unreasonable  and  incorrigible  belief  in 
the  existence  of  facts,  which  are  either  impossible  absolutely,  or 
impossible  under  the  circumstances  of  the  individual.  A  man 
with  no  reason  for  it,  believes  that  he  is  the  owner  of 
untold  wealth,  or  that  he  has  invented  something  which 
will  revolutionize  the  world,  or  that  he  is  the  president  or 
the  king,  or  God  or  Christ,  or  that  he  is  dead,  or  that 
he  is  immortal,  or  that  he  is  inspired  by  God  to  do  some- 
thing. These  delusions  are  as  real  to  the  demented  pei*son 
as  anything  about  him  can  bo.  He  knows  it  the  same  as  he 
knows  his  own  existence.  The  important  thing  to  which  I 
wish  to  call  your  attention  is  that  an  insane  delusion  is  never 
the  result  of  reasoning  and  rejection.  It  is  not  generated  by 
them,  and  it  cannot  be  dispelled  by  them.  A  man  may  reason 
himself,  and  be  reasoned  by  others,  into  absurd  opinions,  and 
may  be  persuaded  into  impracticable  schemes  and  foolish  reso- 
lutions, but  he  cannot  reason  himself,  or  be  reasoned  or  per- 
suaded, into  insanity  or  insane  delusions.  The  insane  delusion 
does  not  relate  to  mere  sentiments  or  theories,  or  abstract  questions 
in  law,  politics,  or  religion.  All  these  are  subjects  of 
opinions  which  are  beliefs  founded  upon  reasoning  or  i-eflection. 
These  opinions  are  often  absurd  in  the  extreme.  Men  believe 
in  animal  magnetism,  spiritualism,  and  other  like  mattei*s  to  a 
degree  that  seems  unreason  itself  to  most  other  people;  and 
there  is  no  absurdity  in  relation  to  religious,  political,  and 
social  questions  that  has  not  its  sincere  supporters.  These 
opinions  lesult  from  naturally  weak  or  ill-trained  reasoning 
powers,  hasty  conclusions  from  insufficient  data,  ignorance  of 
men  and  things,  fraudulent  imposture,  and  often  from  per- 
verted moral  sentiments;  but  still  they  are  opinions  founded 
upon  some  kind  of  evidence  and  reasoning,  and  liable  to  be 
changed  by  better  external  evidence  or  sounder  reasoning,  but  they 
are  not  insane  delusions." 

This  portion  of  the  court's  charge  is  copied  from  Guiteau*8 
Case,  10  Fed.  Rep.  170.  It  has  been  generally  approved  where- 
ever  discussed,  though  it  is  said  in  Parsons  v.  State,  81  Ala.  591;  60 
Am.  Rep.  193,  that  "the  case  in  its  facts  is  so  peculiar  as  scarcely 
to  serve  the  purpose  of  a  useful  precedent."  These  instructions 
were  supplemented  by  a  reference  to  the  testimony  in  the  case. 
"  For  instance,  the  defendant  has  testified  that  Piccoli  had  attempted 
to  kill  him  by.  placing  giant   powder  in  a  certain   place   in   the 

Digitized  by  LjOOQ IC 


860  State  v.  Lewis.  [Sup.  Ct 

Opiuion  of  the  Court — Hawley,  C.  J. 

mine.  Now,  if  he  believed  this  (which  is  for  you  to  determine,) 
and  his  belief  was  based  upon  something  that  he  had  seen  in 
the  mine,  or  had  heard  from  other.-*,  and  was  the  result  of  a 
consideration  of  the  fncts  and  of  reasoning,  it  was  not  an  insane 
delusion,  and  was  not  caused  by  insanity,  no  matter  whether  in 
your  judgment  there  was  or  wan  not  sufficient  evidence  to 
justify  him  in  coming  to  this  conclusion.  If  there  was  suffi- 
cient evidence  to  justify  him  in  coming  to  this  conclusion,  then 
the  reasoning  was  sound;  if  not,  then  it  was  unsound;  but  in 
either  case,  if  the  belief  was  the  result  of  reasoning,  it  was  not 
the  product  of  insanity  and  is  no  evidence  of  insanity.  There 
is  some  evidence  in  the  case  to  the  effect  that  the  defendant 
stated  that  he  had  killed  Piccoli  because  he  had  called  him  a 
bastard.  Supposing  this  to  be  true,  and  also  that  the  defendant 
really  entertained  the  belief  that  he  would  be  justified  in 
killing  any  one  who  called  him  a  bastard,  this  would  not  be  an 
insane  delusion,  but  would  be  a  mere  belief;  nor,  if  the  de- 
fendant knew  that  the  law  did  not  permit  one  to  kill  another 
under  those  circumstances,  would  the  entertainment  of  such  a 
belief  in  any  manner  excuse  him;  and,  as  befoi'e  stated,  if  he 
knew  that  the  law  held  such  killing  to  be  a  crime,  his  belief,  if 
he  entertained  it,  that  a  jury  would  not  convict  him  therefor, 
would  constitute  no  excuse  whatever.  You  have  heard  the 
defendant  testify  that  he  believed  that  Fred  Fmnks  had 
hired  Piccoli  to  kill  him:  that  he  knew  this  from  the  fact  tbat 
he*  had  a  certain  conversation  with  Dr.  Henderson,  and  bad 
seen  a  hundred  dollars  in  Piccoli's  possession,  and  from  other 
eviilence,  which,  altogether,  convinced  him  that  such  was  the 
cas^.  If  by  this  system  of  comparison  of  facts  and  reasoning 
therefrom  he  had  convinced  himself  that  such  was  the  case, 
this  would  not  be  an  insane  delusion,  but  would  be  a  mere 
opinion  or  belief  that  might  or  might  not  be  true."  After  a 
like  comparison  and  conclusion  with  reference  to  the  belief  of 
defendant  that  it  was  unnecessary  to  timber  a  mine,  and  his 
wishing  to  bend  a  mining  track  in  a  wrong  dii-ection,  and  a 
further  illustration  of  the  belief  of  defendant  that  Piccoli 
intended  to  kill  him,  to  the  effect  that  if  this  belief  was  formed 
upon  what  he  had  seen  and  heard,  and  was  the  result  of  such 
I'easoning  upon  facts,  then  it  was  not  an  insane  delusion,  but  a 
belief  based  upon  evidence,  and  that  when  men  reason  the  law 
requires   them  to  reason   correctly   as  to  their  duties,    the   court. 
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upon  this  point,  concludes  its  charge  as  follows:  "Supposing 
that  this  belief  that  defendant  claims  to  have  had  that 
the  deceased  intended  to  kill  him  was  really  an  insane  delusion,  as 
I  have  defined  it,  and  was  not  a  belief  to  which  he  had  come 
from  considering  the  circumstances,  then  what  is  the  law 
applied  to  such  a  situation  as  this?  It  is  that  when  a  person 
labors  under  a  partial  delusion  only,  and  is  not  in  other  respects 
insane — that  is,  is  not  insane  upon  Ull  subjects — he  must  be 
considered  in  the  same  situation  as  to  responsibility  as  if  the 
facts  with  regard  to  which  the  delusion  exists  were  reaL  But, 
as  I  have  before  stated,  if  it  was  a  fact  that  Piccoli  did  really 
intend  to  kill  Lewis,  this  would  not  justify  Lewis  in  hunting 
him  up  and  killing  him,  when,  until  he  had  so  hunted  him  up, 
his  danger,  if  any,  was  neither  immediate,  imminent,  nor 
impending;  and  if  you  find  that  the  defendant  did  go  to  where 
Piccoli  was  for  the  purpose  of  killing  him,  and  that  until  he 
had  so  done  he  was  in  no  imminent,  immediate,  or  impending 
danger;  then  the  fact  that  he  had  an  insane  delusion  that 
Piccoli  intended  to  kill  him  constitutes  no  justification  or 
excuse." 

It  may  be  that  the  definitions  concerning  an  insane  delusion 
were  not  the  best  that  could  be  given.  A  few  terse,  vigorous, 
and  pointed  instructions  would  doubtless  have  been  better;  but 
elaboration  of  correct  principles  is  non  necessarily  erroneous, 
although  there  may  be  cases  where  it  tends  more  to  confuse 
than  to  enlighten  juries.  The  real  objections  urged  by  counsel 
relate  to  the  last  portion  of  the  instructions  above  quoted.  Sev- 
enil  of  the  cases  we  have  cited  upon  other  points,  as  well  as 
ca.ses  to  be  found  upon  the  point  under  consideration,  refer  to 
the  trial  of  McNaghten  for  the  killing  of  Edward  Drummond, 
which  at  the  time  created  throughout  England  a  great  degree 
of  interest;  and  resulted  in  having  the  case  submitted  by  the 
House  of  Lords  to  fifteen  judges  upon  certain  questions.  Lord 
Chief  Justice  Tindal,  in  referring  to  the  one  applicable  to  this 
point,  said :  *'  The  fourth  question  which  your  lordships  have 
proposed  to  us  is  this:  '  If  a  person,  under  an  insane  delusion 
as  to  existing  facts,  commits  an  offense  in  consequence  thereof, 
is  he  thereby  excused  f  To  which  question  the  answer  must, 
of  course,  dei>end  on  the  nature  of  the  delusion.  But,  making 
the  same  assumption  as  we  did  before,  namely,  that  he  labors 
under  such  partial   delusion  only,  and  is   not    in  other    respects 
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insane,  we  think  he  must  be  considered  in  the  same  situation  :vs 
to  responsibility  as  if  the  facts  with  respect  to  which  the  dehi- 
sion  exists  were  real.  For  example,  if,  under  the  influence  ot 
his  delusion,  he  supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that  man,  as  he 
supposes,  in  self-defense,  he  would  be  exempt  from  punishment. 
If  his  delusion  was  that  the  deceased  had  inflicted  serious 
injuiy  to  his  character  and  fortune,  and  he  killed  him  in  revenge 
for  such  supposed  injury,  he  would  be  liable  to  punishment."  (10 
Clark  &  F.  211.)  This  decision  is  vigorously  attacked  in  Ray's 
Medical  Jurisprudence  of  Insanity,  Sec.  34  et  seq.,  where  the 
author  says  that  ^*  such  a  remarkable  doctrine  as  this  can  have 
sprung  from  only  the  most  deplorable  ignorance  of  the  mental 
operations  of  the  insane."  On  the  other  hand,  in  Wharton  <fe 
Stille's  Medical  Jurisprudence,  Sec.  126,  it  is  said:  "Sofara* 
the  law  thus  stated  goes,  (and  it  is  stated  with  extreme  caution,) 
it  has  been  always  recognized  as  binding  in  this  country."  In 
Browne's  Medical  Jurisprudence  of  Insanity  the  author  approves 
the  decision  in  McNagh ten's  case,  and,  in  the  course  of  the 
discussion  says:  "The  rule  that  the  nature  of  the  delusion  is 
always  to  be  considered  in  relation  to  the  nature  of  the  act; 
that  when  the  facts  which,  are  falsely  believed  are  such  as 
would,  if  they  had  really  existed,  have  justified  the  act,  the  act 
shall  be  justified,  and  when  they  are  such  as,  even  supposing  they 
were  true,  would  not  have  justified  the  act  of  which  the  prisoner  is 
accused,  then  his  act  is  criminal — seems  to  as  to  be  open  to  none 
of  the  objections  which  are  urged  against  it."  Ludlow,  J.,  in 
charging  the  jury  in  Oommonw,  v.  Freeth,  supra,  said;  "If  this  spirit 
of  delusion  existed,  the  act  charged  against  the  prisoner  must  be 
the  direct  result  of  this  delusion,  and  the  delusion  must  have 
been  directly  connected  with  the  act  driving  him  to  its  commis- 
sion, and  must  have  been  such  a  delusion,  which,  if  it  had  been 
a  reality,  instead  of  an  imagination,  would  have  justified  him 
in  taking  life."  (See,  also,  Baldwin  v.  Statej  12  Mo.  231;  Bos- 
well  V.  ^"iiate,  63  Ala.  320:  35  Am.  Rep.  20,  Cunningham  v.  5/a<<,56 
Miss.  277;  21  Am.  Kep.  360;  State  v.  Mewherter,  46  Iowa,  100 
Commonw.  v.  Bogers,  7  Mete.  503;  41  Am.  Dec  468.)  Dr. 
Wharton  says  that  the  charge  of  Judge  Cox  in  GuUeau's 
CasBy  has  "gone  a  great  way  to  finally  establish  the  rule  that 
delusions,  to  constitute  a  defense,  must  be  objective  as  distin- 
guished  from    subjective.     They    must  be  delusions  of  the  senses, 
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or  such  as  relate  to  facts  or  objects,  not  merely  wrong  notions  or 
impressions;  and  the  aberration  in  such  case  must  be  mental, 
not  moral,  and  must  affect  the  intellect  of  the  individual.  It  is 
not  enough  that  they  show  a  diseased  or  depraved  state  of  mind, 
or  an  aberration  of  the  moral  feelings,  the  sense  of  light  and 
wrong  continuing  to  exist,  although  it  may  be  in  a  perverted 
condition.  To  enable  them  to  be  set  up  as  a  defense  to  an 
indictment  for  a  crime  they  must  ^o  to  such  crime  objectively, 
i,  6.,  they  must  involve  the  object  at  which  the  crime  is 
directed;"  and  the  editor  expressed  the  hope  that  the  charge 
''  will  exercise  a  salutary  influence  in  the  administration  of  jus- 
tice in  the  future  in  cases  of  premeditated  homicide,  and  that 
the  long  conflict  of  medical  science,  speculative  at  most,  with 
itB  fine  distinctions  of  mental  and  moral  aberration,  transmis- 
sions by  descent,  physical  convulsions  of  the  brain,  etc.,  against 
l^l^l  science,  based  as  it  is  on  common  sense  and  reason,  upon 
the  subject  of  human  responsibility,  will  speedily  approach  an 
end,  and  criminals  be  subject  to  a  reasonable  legal  test  of 
responsibility  for  crime."  It  is,  perhaps,  expecting  too  much 
of  men  skilled  in  the  science  of  medicine,  and  learned  in  the 
jurisprudence  of  the  law,  that  they  will  unanimously  agi*e& 
upon  the  tests  necessary  to  establish  insanity,  or  that  they  will 
unite  upon  any  definite  rule  as  to  the  degree  of  responsibility 
of  men  who  may  be  partially  insane,  or  as  to  the  burden  of  proof 
in  such  cases;  yet  it  does  really  seem  that,  with  all  the  lights  of 
reason  and  authority  now  to  be  found  upon  the  subject,  there 
ought  not  to  be  any  longer  so  much  doubt  and  confusion/  It 
is  gratifying,  at  least,  to  know  that  there  is  a  disposition  upon 
the  part  of  many  of  the  ablest  writers  upon  this  subject,  medical 
and  legal,  to  make  an  earnest  effort  to  harmonize  many  of  the  con- 
flicting views  which  now  exist. 

The  principles  we  have  announced,  and  the  rules  we  have  fol- 
lowed, are  believed  to  be  legal,  just,  and  reasonable  to  the  defendant,^ 
proper  for  the  fair  and  impartial  administration  of  justice,  safe  for 
the  interests  of  society,  and  necessary  for  the  protection  and  welfare 
of  the  community  at  large.  The  judgment  of  the  district  court  is 
affirmed. 
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[No.  1309.] 
,21  3581    ALICE   McDonald,   appellant,  V,    ISABELLA    FOX,    Rb- 

22*  8M  '  ' 

I Jl»  646  8P0NDENT. 

Adverse  Possession — Evidence. — Action  to  recover  land  claimed  by  plaint- 
iff on  the  ground  of  adverse  possession.  Evidence  reviewed  and  held 
sufficient  to  sustain  a  verdict  in  favor  of  defendant. 

Idem — Possession — iNTENTiON.-^The  actual  and  peaceable  possession  of  land 
does  not  necessarily  make  the  possession  adverse  to  the  true  owner.  It 
depends  upon  the  intention  of  and  the  character  of  the  claim  asserted  by 
the  party  in  possession. 

Idem — Boundary  Line — Mistake. — If  a  party  occupies  land  up  tea  fence 
which  he  believes  to  be  on  the  boundary  line  of  his  land,  but  having  no 
intention  to  claim  up  to  the  fence  if  it  should  be  beyond  the  Une,  an  in- 
dispensable element  of  adverse  possession  is  wanting. 

Idem — Possession— Evidence— Borden  of  Proof. — Possession  is  prima 
facie  evidence  of  ownership,  and  a  recovery  in  ejectment  may  be  had 
upon  it;  but  the  mere  possession  of  another's  land  is  not  prima /arte 
adverse  to  the  true  owner.  When  it  is  shown  that  the  true  title  is  in 
another,  the  intendment  in  favor  of  the  possession  ceases,  and  the  burden 
is  upon  the  party  to  show  that  his  possession  has  been  hostile  to  the  tme 
owner. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Storey  County. 

KiCHARD  Rising,  District  Judge. 

W.  E.  F.  Deal,  for  Appellant. 

I.  Respondent  acquired  no  title  to  the  land  in  dispute  by  virtue 
of  either  of  her  deeds,  as  her  grantor  was  not  in  pohsession  of  that 
portion  of  the  lot  in  dispute  at  the  time,  and  appellant  was  in  the 
adverse  possession,  and  had  been  so  for  a  longer  period  than  was 
required  by  the  laws  of  this  state.  (Tyler  Eject,  935;  Peabody  v. 
Hewett,  52  Me.  33;  83  Am.  Dec.  498.) 

II.  An  actual  adverse  possession  of  the  land,  such  as  was  shown 
in  this  case,  gave  the  appellant  a  better  title  than  that  of  the  re- 
spondent, by  virtue  of  her  deeds.  {Arrington  v.  Liscom,  34  Cal.  381; 
94  Am.  Dec.  722;  Cannon  v.  Stocknion,  36  Cal.  540;  Lamb\.  Dav- 
enport, 1  Saw.  620;  Williams  v.  Sutton,  43  Cal.  73;  Abb.  Tr.  Ev. 
715;  2  Greenl.  Ev.  430;  420  Mining  Co,  v.  BnUum  Jf.  Co,,  3  Saw. 
6*^8;  Hughes  \.  Graves,  39  Vt.  359;  94  Am.  Dec.  331;  McArthur 
V.  Carrie's  Adm'r,  32  Ala.  75;  70  Am.  Dec.  529;  McCoy  v. 
Morrow,  18  111.  519;  68  Am.   Dec.  578;  Austin   v.  Bailey,  37  Vt, 
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219;  86  Am.  Dec.  703;  Boynion  v.  Longleyy  19  Nev.  76;  3  Am.  St. 
Rep.  781;  Smith  v.  Logan,  18  Nev.  154;  AhemaMe  v.  Con.  Va.  M, 
Co.,  16  Nev.  269.) 

III.  The  land  in  dispute  is  the  separate  property  of  appel- 
lant, and  she,  as  the  sole  heir-at-law  of  her  husband,  has  the 
right  to  maintain  this  action.  (Gossage  v.  Crown  PL  M,  Co,,  14 
Nev.  160.) 

IV.  An  easement  to  light  and  air  supplied  to  the  windows  of 
one  person  from  the  premises  of  another  cannot  be  acquired  by 
pi-escription.  (Pierre  v.  Fernald,  26  Me.  436;  46  Am.  Dec.  573; 
Haydm  v.  DtUcher,  31  N.  J.  Eq.  219;  King  v.  Miller,  4  Halst.  Ch. 
559;  55  Am.  Dec.  246;  Rogers  v.  Sawin,  10  Gray,  376;  Carrig  v.  Dee, 
14  Gray,  583;  Wash.  Ease.  613;  6  Am.   &  Eng.  Ency.  Law,    152.) 

C,  E.  Mack,  for  Respondent. 

By  the  Court,  Hawley,  C.  J.: 

This  is  an  action  of  ejectment.  Appellant  and  respondent 
are  the  owners  of  adjoining  lots  on  E  street,  in  Virginia  City. 
Appellant's  house  is  situate  on  lot  2  in  block  146,  range  D,  and 
respondent's  house  is  on  lot  1  in  the  same  block.  There  is  a 
space  of  about  six  feet  between  their  respective  houses.  The 
true  division  line  m  nearly  in  the  center  of  this  space,  and  the 
ground  in  controversy  has  a  frontage  of  about  three  feet  adjoin- 
ing the  house  of  respondent,  and  extends  back  the  depth  of  the 
lots.  Appellant  insists  that  there  is  no  evideace  to  sustain  the 
verdict  of  the  jury;  that  there  is  no  conflict  in  the  evidence;  and 
that  the  court  erred  in  refusing  to  grant  her  a  new  trial. 
Resix)ndent  holds  the  legal  title  to  the  lot  upon  which  her 
house  stands.  Appellant  relies  solely .  upon  actual  possession 
of  the  ground  in  dispute,  claiming  that  she  has  occupied,  and  had 
the  exclusive  use  of,  the  entire  space  of  ground  between  the  two 
houses  for  a  period  of  over  fifteen  years. 

Is  this  claim  clearly  established  by  the  evidence]  Appellant 
was  the  wife  of  John  Murray,  and  about  six  months  prior  to  his 
death,  in  1870,  they  moved  into  the  house  on  lot  two.  She  tes- 
tified that  at  the  time  '^  there  was  a  fence  on  the  north  side 
marking  the  division  line  between  the  lot  where  the  defendant 
now  lives"  and  her  lot;  that  "that  fence  continued  there  until 
Mr.  Bielfelt,  who  was  then  the  owner  of  the  lot  where  defend- 
ant  lives^  built  his  house,   when   the  fence   was  torn  down,   and 
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the    south    line,   or  side   of    his  house   was     built    oa    the  line 
where  the  fence  stood.        That  house  is  now  occupied  by  defend- 
ant "       She    further    testified    as    follows:       "  There    is   a  space 
between    my   house  and    the    south    side    of    defendant's   house, 
which   is  my  yard.      There   is   no   entrance   into   the   yard  h^m 
Mrs.   Pox's  house,   nor   has  there   ever  been   any   door   or   other 
opening,   excepting  the    windows   of    defendant's    house,   to    that 
yard.     The   door  of   my  kitchen   opens   into   this  yard,  and   has 
always  done  so  ever  since  I  lived  in  the  house,  since   1869.      No 
one  has  ever  used  ray  yard  except   myself  and  my  first   husband 
in  his  lifetime,  and  myself  afterwards,  and  my  present  husband 
and  those   who  lodged  in  my  house.      The  space  at   the  rear  of 
this  yard  is  filled   by  a   privy,  except  about  fourteen  inches  be- 
tween the  privy  and   the  defendant's  house,   and  that  privy  has 
been  there  ever  since   1869,  and   has  never  been  used  by  anybody 
that   ever  owned  or   claimed   defendant's  lot.      The  front  of  the 
yard  is  closed  by  a  door  which  extends  from    my  house   to  de- 
fendant's  house.      This   has   always    been    so,    ever    since    1874 
when     Mr.    Bielfelt     built     his     house.       Last     fall     I     had     a 
fence     built     on     my    north     line.       This     fence     extended    the 
whole     length     or     depth     of    my    lot,    and     was     up     to     the 
eaves   of    defendant's   house,   and   covered    the    defendant's    win- 
dows  on   both  stories.      On   the   sixth   of   November,  1888,    the 
defendant  tore  this  fence  down,  and   built  a   fence    south  of    her 
house  and  upon    my  lot,    and    took   in   the   part   of  my   lot   last 
described  in   the   complaint   on   file   in   this   action.       This  fence 
extended  from  the  door  on  E  street  to  the  middle  of  the  door  of 
the  privy  in  the  rear,  being  about  two  feet  ten  inches  of  my  lot 
on  E  street,  and  four  feet  two  inches  in  the  rear.     *     ♦     *     De- 
fendant, has  held  possession  ever  since.      She   was   never   in   my 
yard   except    by  permission   until   she    tore  down   my   fence  and 
put  up  hera      When   she  came  to  live  at  the   house  on  her  lot, 
about  a  year  ago,  she  could  not  find  the  keys,  and  she,   by  my 
permission,  came  into  my  yard  and   got  into  her  house  through 
one  of  the  windows,  and  afterwards  she   went  into  my  yard  to 
hx  her  stove-pipe."     Edward   McDonald,   the  present  husband  of 
appellant,  testified  that    "  when  Bielfelt   built  the   house  now  on 
defendant's  lot,   in   1874,   he  wanted  to  build  his  house  right  up 
to  his  south  line,  and  asked  permission  of  plaintifif  to  take  down 
the  fence  and   build  his  house  up  to   the   division   line    between 
the  two  lots,  and  make  the  south  side  of  his  house  the  division 
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line  between  the  two  lots.  By  nij  advice  the  plaintilT  gave 
Bielfelt  permission  to  do  as  he  asked,  and  the  south  side  of  his 
house  was  built  up  to  the  place  where  the  fence  was."  The 
testimony  of  appellant  was  corroborated  by  the  testimony  of 
other  witnesses  as  to  the  situation  of  the  premises,  and  as  to 
the  use  and  occupancy  of  the  space  between  the  houses. 

Two  witnesses  on  the  part  of  respondent  testified,  one  of  them, 
that  he  had  known  lots  one  and  two  for  twenty-six  yeai-s,  the 
other,  for  sixteen  yeai's;  that  they  had  passed  by  them  almost 
daily  during  that  time,  and  did  not  remember  of  seeing  any 
fence  between  said  lots  before  Bielfelt  built  his  house.  Two 
other  witnesses  testified  that  they  had  frequently  passed  the 
gale  between  the  two  houses,  and  always  saw  it  opened,  and 
that  "  the  boards  between  the  privy  in  the  rear  of  the  space  be- 
tween the  two  houses  appear  to  have  been  placed  there  recently, 
and  that  they  never  saw  them  until  recently.''  Respondent 
introduced  conveyances  of  the  east  fifty  feet  of  lot  one  in  block 
one  hundred  and  forty -six,  range  D,  conveying  title  thereto, 
through  divers  parties,  from  September  18,  1861,  up  to  and 
including  a  deed  to  Bielfelt  on  October  31,  1874.  In  1875  Biel- 
felt gave  a  mortgage  to  said  lot,  which  was  foreclosed  in  1881, 
and  J.  C.  Hampton,  the  purchaser  at  sheriff 's  sale,  conveyed  the 
pi'emises  to  respondent  by  a  quit-claim  deed  in  February,  1887. 
Respondent,  in  her  own  behalf,  testified  as  follows:  "  When  I 
bought  the  lot  on  which  my  house  stands,  in  February,  1887, 
J.  C.  Hampton  ♦  *  *  told  me  that  the  south  line  of  the  lot 
ran  where  the  fence  now  stands  between  my  house  and  plaint- 
iff's house.  I  put  up  that  fence  last  November,  after  I  had  a 
high  fence  torn  down,  which  plaintiff  had  built  along  the  south 
side  of  my  house,  which  shut  out  the  light  and  covered  my 
windows  on  the  south  side  of  my  house  up  to  the  eaves.  ♦  ♦  ♦ 
When  I  went  to  look  at  my  house  on  my  lot,  before  I  bought 
it,  the  keys  could  not  bo  found,  and  I  got  into  my  house  by 
going  through  the  gate  between  my  house  and  plaintiff's  house. 
Since  I  bought  the  house  I  went  into  the  space  *  *  *  to  fix 
a  stovepipe  on  that  side  of  my  house.  Plaintiff  never  made  any 
objection  to  my  going  there.  I  claimed  the  part  of  the  lot  I 
fenced  in  as  part  of  my  lot  I  bought  from  Mr.  Hampton.  I 
never  made  any  use  of  it  except  as  I  have  stated.  *  *  *  The 
•door  between    plaintiff's   house   and  mine   is    between    an    inch 
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board  fastened   to  my  house  and  a  similar  board  fastened  to  plaint- 
iff's house. 

It   is    well   settled    that   the   facts  relied  upon   to   establish   an 
adverse  possession,  in  cases  of  this  kind,  must  be  clearly  proved. 
The    law  presumes  that  the  possession  of  land  is   always   under 
the     regular     title.      The     presumption,     therefore,    is    that   the 
respondent  and  those  under   whom  she  claims  and   deiives  title, 
having  entered  into  the  possession  of  the  house   on  lot  I  '  under 
the    legal    title,  were  in  possession  of    the  entire  lot — of  all  the 
ground   called   for  by   their   deeds — which    includes   the   strip    of 
ground    in    controversy.      To     overcome    this    presumption,    the 
burden  was   upon  appellant  to  affirmatively  establish  such  facts, 
by  clear  and  competent   proo^  as  are  necessary  to  constitute   an 
advei-se    possession.      The    actual    and    peaceable    possession     of 
land    does   not « necessarily   make    the   possession   adverse   to   the 
time  owner.     It  depends  upon  the  intention  of,  and  the  character 
of  the  claim   asserted   by,    the  party  in  possession.      The  posses- 
sion, to  be  adverse,  must  be  inconsistent   with    the   title   of  the 
true   owner,    who   is  out   of  possession,   and   of  such  a  character 
as   to    operate    as    notice    to    him    that   the   possession    is   held 
under   a   claim    of  right,   or    color    of    title   sufficient    to    estab- 
lish  an  ouster  of  the  owner.     It  must   be   accompanied  with   a 
claim,    by    the   party    in    possession,    exclusive   of   the  right  of 
others.      It   must   be  hostile   in   its    inception;  actual,  peaceable, 
open,    notorious,    continuous,   and  uninterrupted    for   the  period 
prescribed  by  the  statute.       (Thompson   v.  Fioche,    44    CaL    517; 
Thompson  v.    FeltoUt   54  Cal.    547;  MauMin  v.  Cox,  67  Cal.  387; 
Gildehaus  v.  Whiting,  39  Kan.  711;  Yelverton  v.  Steele,  40  Mich. 
538;  S^ierin  v.    Brackett,    36  Minn.   154;  JJixon  v.  Cook,  47  Miss. 
220;  Brophy  Mining  Co,  v.  Brophy  etc.  Mining  Co,,   15  Nev.   101; 
Satterwhite  v.  Rosser,  61  Tex.   171;  Bracken  v.  Jones,  63  Tex.  184; 
Evans  v.  Templeton,  69  Tex.  378;  5  Am.  St.  Rep.  71;  Tyler  Ej.  860, 
864,  874-883;  Ang.  Lim.,  Sec.  390,  396.)  It  was  for  the  jury,  guided 
by  these  elementary  principles,  to  determine,  from  the  evidence,  the 
real  intention  of  appellant.    *^  It  is  the  occupation,  with  an  intent  to 
claim  against  the  true  owner,    *    *      *  which  renders  the  entry  and 
possession  adverse.     *     *     *     Indeed,  that  it  is  the  intention  to 
claim  title  which  makes  the  possession  of  the  holder  of  the  knd 
adverse  is  the   doctrine  upon    which  the  decision   in  every  case 
proceeds.      If  it   be  clear  that  there  is  no  such   intention,  there 
can  be  no  pretense  of  an   adverse  possession.      *     ♦       *     Que^- 
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tions  of  adverse  possesaion  thus  depending  upon  the  intention 
of  the  possessor,  and  the  knowledge,  or  the  means  of  knowledge, 
on  the  part  of  the  owner  of  the  land,  are  questions  of  fact  (as  well 
as  of  law)  to  be  determined  by  a  jury  as  the  best  means  of  ascertain- 
ing their  truth.  They  are  questions  of  law  on  which  the  court  has 
a  right  to  instruct  tlie  jury;  and,  in  finding  the  quo  animOy  the  jury 
must,  of  course,  be  left  to  their  own  view  of  the  effect  of  the  evi- 
dence."    (Id.  p.  399.) 

The  question  as  to  whether  there  was  any  fence  upon  the 
premises  prior  to  the  building  of  the  Bielfelt  house  is  rendered 
doubtful,  and  the  jury  may  have  believed  from  the  testimony 
that  no  suph  fence  existed,  or,  at  least,  that  appellant  was  mis- 
taken in  testifying  that  there  was  a  fence  *'  marking  the  division 
line "  between  the  two  lots,  for  the  fence,  if  any  existed,  was 
not  upon  ''the  division  line,"  according  to  the  official  map  of 
Virginia  City.  The  east  fifty  feet  of  lot  one,  as  testified  to  by 
Surveyor  Haist,  ''embraces  the  land  upon  which  defendant's 
house  is  built,  and  also  that  portion  of  the  space  between 
plaintiff's  and  defendant's  house  inclosed  by  a  fence  which 
takes  in  about  one-half  of  the  space  between  the  two  houses." 
If  the  jurors  were  satisfied  that  a  fence  existed,  they  were 
justified  in  finding  that,  at  the  time  Bielfelt  built  his  bouse,  he 
believed  it  was  upon  the  division  line,  and  that  neither  he  nor 
appellant  then  knew  the  true  state  of  facts.  It  does  not  appear 
that  there  was  then  any  dispute  as  to  where  the  line  ran,  or  that 
there  was  any  agreement  between  the  parties  that  the  line  of 
the  fence  should  be  the  division  line  between  the  lots.  If 
Bielfelt  was  deceived  or  mistaken  upon  this  {)oint,  his  acts  in 
asking  permission  to  tear  down  the  fence  so  as  to  build  his  house 
on  the  division  line  would  not  estop  him,  or  those  claiming  under 
him,  from  thereafter  asserting  title  to  the  whole  lot  when  the 
true  facts  were  ascertained.  There  is  nothing  in  appellant's 
testimony  inconsistent  with  the  theory  that  the  parties  were,  at 
that  time,  mistaken  as  to  the  line,  and  that  her  asserted  possession 
was  then  only  to  lot  2.  In  Brovm  v.  CockereU,  33  Ala.  45,  the  court 
said:  "  If  a  party  occupies  land  up  to  a  certain  fence,  because 
he  believes  it  to  be  the  line,  but  having  no  intention  to  claim 
up  to  the  fence  if  it  should  be  beyond  the  line,  an  indispensable 
element  of  adverse  possession  is  wanting.  The  intent  to  claim 
does  not  exist,  and  the  claim  which  is  set  up  is  upon  the  con- 
VoL.  XX— 24  ^  T 
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dition  that  the  fence  is  upon  the  line.  Or,  if  the  fence  is  put 
over  the  line  from  mere  convenience,  the  occupation  and 
exercise  of  ownership  are  without  claim  of  title,  and  the 
possession  could  not  be  adverse."  (See  also,  Alexander  v. 
W7tee^,  69  Ala.  340;  Skinner  v.  Crawford,  54  Iowa,  121; 
State  v.  Salts,  77  Iowa,  193;  Bolden  v.  Shennan,  101 
III.  486;  Lincoln  v.  Edgecomh,  31  Me.  345;  KiiowUon  v. 
Smith,  36  Mo.  613;  Tamm  v.  Kellogg,  49  Mo.  122;  H(mx  v.  Bair 
teen,  68  Mo.  84;  Huckeh(yrn  v.  Hartwig,  81  Mo.  648;  Keen  v 
Schnedler,  92  Mo.  516;  Bradford  v.  Guthrie,  4  Brewst.  362;  Hacker 
V.  Horlemue,  69  Wis.  286;  Ang.  Lira.,  Sec.  390.)  There  is  much 
in  the  testimony  which  tends  to  show  that  appellant  did  not 
assert  any  claim  to  the  ground  in  dispute  until  the  time  of  the 
erection  of  the  high  fence.  In  March,  1870,  after  the  death  of 
her  first  husband,  she  filed  an  inventory  of  his  estate,  claiming 
simply  "lot  two  in  block  one  hundred  and  forty-six,  range 
D,  as  laid  down  and  described  in  the  official  map  of  the 
city  of  Virginia."  She  did  not  then  claim  the  land  up  to  the 
fence  unless  she  was  mistaken  as  to  the  true  division  line.  Her 
possession  of  the  ground  in  dispute  was  not  hostile  at  that 
time.  On  the  twenty-third  day  of  April,  1877,  appellant  filed 
a  declaration  of  homestead  to  lot  two  in  block  one  hundred  and 
forty-six.  This  was  three  years  after  the  building  of  the  Biel- 
felt  house,  and  she  did  not  at  that  time  claim  any  ground 
except  lot  two,  for  which  she  held  the  legal  title.  The  door  in 
front  is  attached  to  both  houses — ^as  much  to  one  as  to  the 
other — and,  for  aught  that  appears  in  the  testimony,  it  may 
have  been  placed  there  by  the  owner  of  lot  one.  The  fact  that 
there  was  a  side  door  to  appellant's  house  opening  into  the 
space,  which  enabled  her  to  use  the  ground  between  the  houses 
as  a  yard,  and  that  there  was  no  door  from  respondent's  house 
opening  into  this  space,  is  a  circumstance  in  her  favor  in 
determining  her  exclusive  possession.  The  maintenance  of  the 
privy  in  the  rear  certainly  establishes  her  actual  possession  of 
the  ground  upon  which  it  stands;  but  in  the  light  of  all  the 
testimony  submitted  by  the  respective  parties,  it  was  for  the  jury 
to  decide  whether  she  had  the  actual  possession  of  the  entire 
ground  in  dispute;  whether  her  use  of  the  ground  was 
owing  simply  to  the  situation  of  the  premises,  and  not 
from  any  openly  asserted  claim  of  ownership;  whether  it  wiis 
only     the     ordinary     possession     that     might     be  Aktkd     in  any 
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case  where  there  is  an  open  space  between  houses  on  adjoin- 
ing lots  on  each  side  of  the  division  line,  without  any  intention 
of  asserting  any  claim  to  the  ground  over  the  line,  or  whether 
her  possession  was  actual  and  exchisive  under  a  claim  of  right 
adverse  to  the  true  owner.  Possession  is  prima  fade  evidence 
of  ownership,  and  a  recovery  in  ejectment  may  be  had  upon  it; 
but  the  mere  possession  of  another's  land  is  not  prima  fade 
adverse  to  the  true  owner.  Whenever  it  is  shown  that  the  true 
title  is  in  another,  the  intendment  in  favor  of  the  possession 
ceases,  and  the  burden  is  upon  the  party  to  show  that  his  posses- 
sion has  been  hostile  to  the  true  owner.  "Adverse  possession 
includes  exclusive  possession,  which  is  only  an  ingredient  in  its 
composition.  The  exclusive  possession  mu«t  have  a  character 
that  does  not  ordinarily  belong  to  it,  and  that  character  must 
be  proved  to  the  satisfaction  of  the  jury  like  any  other  fact.  It 
can  never  be  assumed,  as  a  matter  of  law,  from  mere  exclusive 
possession,  however  long  continued."  (Ilussell  v.  Davis,  38 
Conn.  665;  Grube  v.  Wells,  34  Iowa,  148;  Skinner  v.  Crawford, 
suj/ra;  Miller  v.  DotvniTig,  54  N.  Y.  631;  Bicard  v.  Williams, 
7  Wheat.  105;  Ang.  Lim.,  Sec.  384.)  The  case  of  Grube  v. 
Wells  is  in  many  respects  similar  ■  to  the  case  under  consid- 
eration. The  parties  were  transposed.  The  plaintiff  in  that 
action  was  the  owner  of  lot  two  hundred  and  sixty  in 
the  city  of  Burlington.  Defendant  owned  lot  one  adjoin- 
ing plaintiff's  lot  on  the  south,  and  her  grantor  had  the  lot 
inclosed  for  twenty-five  year?.  The  fence  on  the  north  was  set 
about  fifteen  feet  over  the  line  upon  lot  two  hundred  and  sixty, 
which  was  uninclosed,  and  the  fence  i-emained  in  that  condition 
until  about  five  years  prior  to  the  action.  The  defendant  and 
her  grantor  had  the  actual  possession,  and  exercised  nghts  of 
ownership  over  the  strip  of  land  in  controversy  after  its  inclos- 
ure.  but  had  never  had  any  other  right  or  color  of  title  than 
such  as  resulted  from  the  possession.  They  held  the  land  under 
the  belief  that  it  was  covered  by.  the  deeds  conveying  to  them 
lot  one,  and  were  not  otherwise  informed  until  within  one  year 
prior  to  the  action,  when  an  accurate  survey  was  made,  and  the 
true  line  established.  The  defendant  had  paid  taxes  continu- 
ously on  lot  one,  and  the  plaintiff  on  lot  two  hundred  and  sixty. 
The  questions  that  were  presented  to  the  court  were  the  same 
as  is  presented  here,  viz.:  whether  the  defendant  wa.s  protected 
in  her  possession  of  the  land  in  dispute  by  the  statutC/of  limita- 
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tions,  and  whether  the  possession  relied  upon  was  of  such 
a  character  as  is  deemed  by  the  law  adverse.  The  judgment 
there,  as  here,  was  in  favor  of  the  owner  of  the  l^al  title.  The 
supreme  court,  after  declaring  the  legal  principles  substantially 
the  same  as  we  have  announced,  and  commenting  upon  the 
facts,  said:  ''The  intention  —  the  quo  animo  of  the  possessor — 
must  be  shown.  This  cannot  be  done  by  mere  proof  of  posses- 
sion. It  must  be  shown  to  exist  under  certain  conditions,  to  be 
qualided  by  the  existence  of  a  claim  of  right.  *  ♦  *  In 
this  case  we  have  the  possession  admitted.  As  we  have  seen,  it 
must  be  shown  to  be  adverse  under  a  claim  of  right.  Simple 
belief  on  the  part  of  defendant  of  her  right  to  the  land,  we  have 
pointed  out,  is  not  equivalent  to,  nor  will  it  supply  the  place  of, 
the  claim  required  by  the  law;  and,  as  we  have  shown,  posses- 
sion will  not  establish  the  qv>o  animo.  There  is,  then,  in  the 
case,  absolutely  no  evidence  of  the  adverse  holding  of  defend- 
ant." 

It  follows  from  the  views  we  have  expressed,  and  from  the 
authorities  we  have  cited,  that  the  claim  of  appellant — that  there 
is  no  evidence  to  sustain  the  verdict — is  not  well  founded.  The 
judgment  of  the  district  court,  and  the  order  refusing  a  new 
trial,  are  affirmed. 


[No.  1303.] 

I?  fjl     THE  STATE  OF  NEVADA,  Respondent,  v,  THE  CENTRAL 
g,^  PACIFIC  RAILROAD  COMPANY,  A  CORPORATION, 

^  ^  Appellant. 

Railroad  Companies—Land  Grants— State  Taxation— Act  of  Coh- 
ORESST  July  10,  1886,  Construed. — In  construing  the  act  of  Congress 
of  July  10,  1886,  providing  "  for  taxation  of  railroad  grants,  lands,  sod 
for  other  purposes,"  HeUJ^  that  Congress  delegated  to  the  states  and 
territories  the  right  to  tax  the  lands  granted  to  railroad  companies, 
though  the  latter  had  not  paid  the  cost  of  surveying  and  selecting 
such  lands. 

Idem— Act  of  Congress  July  1,  1862,  Construed— Grant  in  Pr-«sbnti. 
—The  words  "that  there  be  and  is  hereby  granted"  contained  in 
section  three  of  the  act  of  Congress  of  July  1,  1862,  are  words  of 
absolute  donation,  and  import  a  grant  in  prasBenk,  Such  words  vest 
a  present  title  in  the  grantee.  ^^  , 
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Idem — Collection  of  Taxes— Delay  iw  Procuring  Patents — Neolbct  of 
Secretary  of  Interior— Character  of  Lands  — Jurisdiction  of 
Courts. — The  right  of  the  state  to  collect  taxes  upon  the  lands  embraced 
in  the  grants  to  the  C.  P.  R.  R.  Co.,  cannot  be  defeated  by  the  delay  of 
the  corporation  in  applying  for  patents,  nor  by  the  neglect  or  delay  of  the 
secretary  of  the  interior  to  take  proper  steps  to  determine  the  character 
of  the  land— whether  mineral  or  non-mineral.  The  identification  of  the 
land  and  its  character,  if  raised  by  the  pleadings,  coull  be  determined  in 
the  state  court  upon  the  trial  of  the  case. 

iDEBf  —  Action  to  Recover  Delinquent  Taxes  —  Denial  in  Answer  — 
Insufficiency  of  Answer.  In  an  action  to  recover  delinquent  taxes  on 
anpatent<^d  lands  an  averment  in  the  answer  "denying  all  ownership 
*  *  *  except  such  as  the  def»  ndant  may  have,  obtain,  or  secure,  as 
yet  unknown  and  uncertain  on  account  of  the  non-action  of  the  govern- 
ment through  its  land  department"  is  evasive  and  uncertain,  raises  no 
issue,  and  is  not  such  an  averment  as  the  defendant  is  permitted  to  make 
under  the  provisions  of  our  statute.     (Gen.  Stat.  IIOS.) 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Washoe 
County. 

R.  R.  BiGELOW,  District  Judge. 

The  facts  are  stited  in  the  opinion. 

Baker  dc  Wines,  for  Appellant. 

I.  Discussed  at  length  the  objects  and  purposes  in  view, 
which  gave  rise  to  the  grants  to  the  Pacific  railroads;  the  dis- 
tinctions between  actions  of  the  character  now  before  the  court 
and  those  in  which  the  court  have  most  generally  announced 
the  doctrine  that  "  grants"  said  to  be  similar  to  the  one  now 
under  discussion  are  "  grants  in  prcesenti"  ai»d  contend  that  the 
character  of  this  action  is  such  that  the  appellant  has  personal 
interest  in  the  result,  very  clearly  distinguishable  from  an 
action  to  enforce  a  lien  for  taxes  upon  lands  to  which  the  rail- 
road company  may  never  obtain  title. 

If.  An  examination  of  the  acts  of  1862  and  1864  will  de- 
termine what  the  intention  of  Congress  must  have  been,  the 
extent  of  the  grant,  and  what  limitations  and  exceptions  have 
been  adopted,  with  a  view  of  fully  protecting  the  public  domain, 
and  at  the  same  time  secure  all  the  advantages  which  the  gov- 
ernment expected  to  realize  from  the  consummation  of  so  great 
a  work.     {St.  Joseph  etc.  R.  B.  Co.  v.  Baldwin,  103  U.  S.  426:  Mis- 
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souri  Fac.  R.  B.  Co.  v.  Kansas  F.  R.  R,  Co.,  97  XJ.  S.  491^  Leaven- 
worth L.  (^  G,  R.  R.  Co,  V.  United  States,  92  U.  S.  733;  Denny  v. 
Dohson,  32  Fed.  Rep.  899;  Central  Facijic  R.  R,  Co.  v.  Dyer,  1  Saw. 
641;  Kansas  Fac.  Ey  Co.  v.  Frescott,  16  Wall.  603;  Union  Fac  Ry 
Co.  V.  McShane,  22  Wall.  444;  Nortlyem  Fac.  R.  R.  Co.  v.  Trc^ll 
County,  115  U.  S.  600;  Courtrightv.  Cedar  Rapids  d;  M.  R.  R.  Co., 
35  Iowa,  386;  Sioiuc  City  dh  St.  P.  R.  Co.  v.  County  of  Osce<day 
43  Iowa,  318;  Dickinson  v.  Yetzer,  53  Iowa,  681;  NewhaU  v.  Sanger, 
92  U.  S.  761.) 

Our  position  is  that  the  grant  of  1862  and  1864,  as  clearly 
shown  by  the  language  used,  and  the  limitations  and  restric- 
tions incorporated  into  it,  does  not  convey  or  pass  a  present 
legal  title.  That  a  legal  title  can  only  pass  from  grantor  to  grantee, 
so  far  as  it  has  its  inception  in  the  grant  in  question,  by  patent. 
That  when  such  legal  title  has  been  so  conveyed,  it  i^lates  back 
to  the  date  of  the  grant,  and  in  this  way  the  rights  of  the 
grantee  are  fully  secured  and  protected.  That  neither  does 
such  grant  pass  a  pi'esent,  perfect^  equitable  title  by  force  of  its 
own  provisions;  but  the  title  thus  secured  ripens  into  a  perfect, 
equitable  title  the  moment  it  can  be  said  that  nothing  remains  to 
be  done  by  either  grantor  or  grantee,  save  and  except  the  mere 
ministerial  act  of  issuing  a  patent.  Most  clearly  is  that  true, 
where  the  act  to  be  done  by  the  grantor  is  one  which  determines 
the  status  and  character  of  the  land;  one  which  is  in  the 
nature  of  an  estoppel  upon  the  government,  so  far  as  its  title 
is  affected.  That  until  such  title  reaches  the  dignity  of  that 
perfect,  equitable  character  indicated,  such  lands  are  not,  in  onr 
judgment^  subject  to  taxation.  That  so  long  as  these  lands, 
have  not  been  "set  apart,"  *'set  off,"  ** located"  or  "entei-ed," 
as  contemplated  by  the  grant,  and  as  expressly  required  by  its 
terms,  there  yet  remains  that  to  be  done  which  is  necessary  to 
a  complete  segregation  of  those  excluded  from  those  included 
in  the  grant.  The  doing  of  the  things  thus  .  required  of  the 
government  determines  and  fixes  the  status  of  the  "  subject- 
matter  "  of  the  grant,  and  either  establishes  or  defeats  the  right 
of  taxation. 

III.  A  i^view  of  the  authorities  bearing  upon  this  question 
and  especially  of  those  mainly  relied  upon  by  the  taxing  power, 
will  demonstrate  that  the  latter  do  not  disturb  the  position 
assumed  by  appellant  upon  this  appeal.  {Rutherford  v.  Greenes 
Heirs,    2   Wheat.    196;    Schulenberg   v.    Harriman,   21   Wall  44; 
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Denny  v.  Dobaony  32  Fed.  Rep.  899;  Laaigdeau  v.  Hanes,  21 
Wal.  621;  Tarpey  v.  Deseret  S,  Co,,  Utah,  Feb.,  1888,  17  Pac.  Rep. 
631.) 

IV.  By  the  very  constitution  of  the  various  divisions  into  which 
the  powers  of  government  are  divided,  the  authority  of  determining  all 
questions  involving  the  disposal  of  public  domain  is  primarDy  vested 
in  that  department  first  required  to  take  cognizance  of  such  disposal. 
After  the  government  has  parted  with  its  title,  and  the  same  has 
become  vested  in  some  one  of  its  citizens,  the  courts  are  clothed 
with  the  exclusive  authority  to  hear  and  determine  all  subsequent 
questions  touching  such  title.  (^French  v.  Fyan,  93  U.  S.  169; 
Kerman  v.  Griffith,  27  Cal.  87;  Eess  v.  Bolinger,  48  Cal.  349;  DiUa 
V.  BohaU,  63  Cal.  709;  Powers  v,  Leith,  63  Cal.  711;  Gale  v.  Beat, 
78  Cal.  235;  12  Am.  St.  Rep.  44;  GotoeU  v.  Lammers,  10  Saw.  246; 
Southern  Pacific  B.  B.  Co.  v.  DM,  10  Saw.  506.) 

John  F,  Alexander,  Attorney  General,  for  Respondent. 

The  corporation  since  July  10,  1886,  has  such  an  interest,  title 
or  claim  as  is  taxable  under  our  statute.  {Witherapoon  v.  Duncan, 
4  Wall.  218;  U.  S.  Stat.  1885-86,  p.  143.)  lliere  is  nothing  in 
CanroUy,  Safford,  3  How.  441,  or  Kanaaa  Pac.  By.  Co.  v,  Prea- 
cott,  16  Wall.  603,  which  assails  the  state  right  to  tax.  We  rely  upon 
the  validity,  purpose  and  eflfect  of  an  act  of  congress.  (See 
Sees.  1,  2,  3  and  4  of  Chapter  764,  Stats.  TJ.  S.,  approved  July  10, 
1886.) 

By  the  Court,  Murphy,  J.: 

This  action  was  brought  by  the  state  of  Nevada  to  recover 
from  the  defendant  a  certain  amount  alleged  to  be  due  upon 
lands  situate  in  'WTashoe  county,  under  the  state  and  county 
assessment,  for  taxes  in  the  year  1887.  There  was  assessed  to 
the  defendant  for  that  year  one  hundred  and  forty  thousand 
five  hundred  and  fifty  acres  of  land,  valued  at  the  sum  of 
seventy  thousand  two  hundred  and  seventy-five  dollars.  The 
complaint  is  in  the  form  prescribed  by  the  statute.  The 
answer  contains  four  defenses.  To  this  answer  plaintiff  de- 
murred on  the  grounds  that  the  ''answer  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action;  that  said  answer 
did  not  deny  all  claim,  title  or  interest  in  the  property 
described   in   the  complaint  at   the   time  of  the  assessment;  that 
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there  was  no  sufficient  or  specific  denial  of  the  allegations  of 
said  complaint;  that  the  answer  is  ambiguous,  uncertain  and 
unintelligible,  in  that  it  cannot  be  learned  from  the  whole 
thereof  whether  said  defendant  claims  said  property  therein 
described,  or  parts  thereof,  as  exempt,  being  public  United 
States  lands,  or  disclaim  and  deay,  or  either,  any  claim,  right 
or  interest  therein."  The  demurrer  was  by  the  court  overruled 
as  to  the  first,  second  and  third  defenses,  and  sustained  as  to 
the  fourth.  Defendant  declined  to  amend.  Judgment  was 
entered  in  favor  of  the  plaintiflf  for  the  taxes,  penalties  and 
costs.  Defendant  appeals.  The  fourth  subdivision  of  the 
answer  is  as  follows:  "  (4)  Defendant,  in  farther  answering 
said  complaint,  alleges  that  no  portion  of  the  lands  last 
above  and  in  subdivision  third  of  this  answer  described,  nor  in 
the  following  described  lands  (also  being  a  portion  of  the 
lands  described  in  said  complaint,)  have  ever  been  selected  by 
thid  defendant,  or  set  off,  certified,  or  listed  to  this  defendant, 
by  the  land  department  of  the  government  of  the  United  Stat^, 
nor  by  any  other  officer  thereof,  under  the  acts  of  Congress  d 
July  1,  1862,  and  July  2,  1864,  known  as  the  'acts  granting 
lands  to  the  Pacific  railroads;'  nor  has  it  ever  been  held,  decided, 
or  determined  by  the  Ian  I  department  of  the  government  of  the 
United  States,  nor  bv  any  officer  thereof,  that  any  of  said  lands 
so  as  above  referred  to,  were  or  are  within  the  grants  contained 
in  said  acts  of  Congress;  nor  has  it  ever  been  determined  or 
decided  by  the  land  department  of  the  government  of  the 
United  States,  nor  by  any  officer  thereof,  whether  said  lands 
were  mineral  or  non- mineral  in  character,  or  whether  they  or 
any  of  them  were  embraced  in  or  covered  by  any  valid  home- 
stead or  pre-emption,  or  any  other  lawful  claim  whatever  upon 
the  part  of  any  citizen  of  the  United  States,  nor  by  the  govern- 
ment thereof,  as  a  reservation  or  otherwise."  Defendant 
further  alleges  'Hhat  it  admits  all  and  singular  the  lands 
d«»scribed  in  thiixi  and  fourth  subdivisions  of  this  answer  are 
within  what  is  known  as  the  *  Forty-Mile  Strip,'  being  twenty 
miles  on  each  side  of  defendant's  road,  as  provided  in 
said  acts  of  Congress;  yet  defendant  alleges  that  it  has 
not  at  this  time,  nor  has  it  at  any  time,  any  knowledge  or 
information  as  to  the  future  or  probable  action  of  the  land  de- 
partment of  the  government  of  the  United  States  in  relation  to 
the  issuance  of  patents  to  this  defendant  for  the  lands  embraced 
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in  subdivisions  three  and  four,  nor  has  defendant  any  knowledge 
or  information  as  to  whether  or  not  it  will  ever  be  able  to 
obtain  patents  therefor;  and  the  decision  of  such  land  depart 
ment,  which  defendant  is  informed  and  believes  must  precede 
the  issuance  of  such  patents,  has  never  been  made  or  rendered 
by  such  land  department,  nor  any  oflSicer  thereof,  nor  have 
patents  been  issued  therefor."  In  an  amendment  to  the  answer 
"defendant  specifically  denies  that  it  now  has  or  owns,  or  that 
it,  at  the  time  of  commencement  of  this  action,  or  at  any 
other  time,  or  at  all,  had  or  owned  any  right,  title,  claim, 
interest,  property,  or  possession  of,  in,  or  to  any  of  the  lands 
or  premises  described  in  third  and  fourth  paragraphs  or  subdivisions 
of  said  original  answer,  or  of  either  of  them,  or  of,  in,  or  to  any 
of  said  lands  or  premises,  or  that  it  had  at  any  of  the  times  men- 
tioned in  the  complaint  on  file  herein,  save  and  except  such  right, 
title,  claim,  interest,  property,  or  possession  (now  unknown  and 
uncertain,  as  alleged  by  defendant  in  said  original  answer)  as  it, 
said  defendant,  may  hAve,  obtain,  or  secure  under  and  by  virtue 
of  the  various  acts  of  Congress,  known  as  the  'acts  granting 
lands  to  the  Pacific  railroads,'  mentioned  and  referred  to  in 
such  original  answer,  and  such  as  it,  said  defendant,  may. have, 
obtain,  or  secure  under  and  by  virtue  of  the  decision  and  deter 
mination  of  the  land  department  of  the  government  of  the 
United  States,  made  and  rendei;«d  under  said  acts  of  Congress,  and 
to  which  reference  has  been  made  by  the  defendant  herein  in  its 
original  answer." 

The  act  of  Congress  of  July  1,  1862,  to  which  defendant 
refers,  is  as  follows:  *•  Sec.  three.  That  there  be,  and  is  hereby* 
granted  to  the  said  company,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad,  *  ♦  *  &nd  to  secure  the  safe 
and  speedy  transp9rtation  of  the  mails,  troops,  munitions  of 
war,  and  public  stores  thereon,  every  alternate  section  of  public 
land,  designated  by  odd  numbers,  to  the  amount  of  five  alternate 
sections  per  mile,  on  each  side  of  said  railroad,  on  the  line 
thereof,  and  within  the  limits  of  ten  miles  on  each  side  of  said 
road,  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  and  to  which  a  pre-emption  or  homestead  claim  may  not 
have  attached  at  the  time  the  line  of  said  road  is  definitely 
fixed;  provided^  that  all  minei-al  lands  shall  be  excepted  from 
the   operation    of    this    act."     The    statute   further   enacted   that 
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whenever  forty    consecutive    miles   of    any   portion  of    its  road 
should  be  ready   for   the   service   contemplated   by  the   act>   sup- 
plied   with    all    the    appurtenances    of    a   first-class    road,    three 
commissioners     were    to    be    appointed   by    the   president   of   the 
United  States,  whose  duty  it  was  to  examine   and  report  to  him; 
and,  if  it  should  appear  from  such   report  that  forty  consecutive 
miles  had  been  completed  in  a  good    and    workman-like   manner* 
then   patents  were  to  be  issued  to  said  road  conveying  the  right 
and  title  to  the  lands  granted  to  the  company  on  each  side  of  t^ 
road  as  far  as  the    same   should  be  completed,  and   patents   were 
to  be   issued   as   each   forty   miles   of  road  were  completed.     On 
July    2,    1864,   the  act  of    July  1,    1862,    was   amended,   by   ex- 
tending   the    grant    for    twenty    miles   on  each  side  of  said  road, 
and    reducing  the  number  of    miles    of    road  to  be    completed  by 
the    Central    Pacific    Hailroad   Company    from    forty  to  twenty^ 
when    patents    should    issue   for    the    lands   granted.      Also,  by 
adding  two  sections  to  the  original  act:     "Sec.    21.    That,  before 
any  land  granted  by  this  act  shall  be  conveyed  to  any  company 
or   party  entitled  thereto  under  this  act,  there  shall  first  be  ))aid 
into   the   treasury   of  the   United  States   the   costs  of  surveying^ 
selecting  and  conveying  the  same,  by  the  said   company  or  party 
in   interest,  as     the    title    shall    be    required    by   said   compiny, 
which    amount     shall,    without   any    further   apppopriation,  stand 
to  the  credit  of    the  proper    account,  to  be  used  by  the  commis- 
sioner of  the  general   land   office  for  the   prosecution  of    the  sur- 
veys of    the  public    lands   along    the    line   of    said   road,  and    so 
from  year  to  year,  until  the  whole   shall  be  completed  as  provided 
under  ttfe  provisions  of  this  act."     "  Sec.  22.    That  Congress  may  at 
any  time  alter,  amend  or  repeal  this  act." 

It  is  a  well-known  -fact  that  the  Central  Pacific  road  is  and 
has  been  completed  for  a  great  number  of  years,  and  that  it 
has  earned  and  is  entitled  to  receive  its  patents  to  the  lands 
grauted  to  it  by  the  above-mentioned  acts  of  Congress,  whenever 
the  said  company  shall  pay  into  the  treasury  of  the  United 
States  the  costs  of  surveying,  selecting,  and  conveying.  Under 
the  above-mentioned  acts  the  supreme  court  of  the  United 
States  has  said  that  the  lands  granted  to  the  railroads  were  not 
taxable  by  the  states  or  tenitories  until  such  time  as  the  companies 
had  paid  the  costs  of  sui-veys.  (Kansas  Pac.  By,  Co.  v.  Prescoft^ 
16  Wall.  603;  Union  Pac,  My,  Co.  v.  McSkune,  22  Wall.  444; 
Northern  Pac.  R.  R,  Co.  v.  Traill  Co.,  1 15  U.  S.  600.)    The  decision  in 
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the  latter  case  was  filed  on  the  seventh  day  of  December,  1885. 
Justice  Miller,  in  writing  the  opinion  of  the  court,  said;  "  We 
are  aware  of  the  use  being  made  of  this  principle  by  the  com- 
panies, who,  having  earned  the  lands,  neglect  to  pay  these 
costs  in  order  to  prevent  taxation.  The  remedy  lies  with 
Congress,  and  is  of  easy  application.  If  that  body  will  take 
steps  to  enforce  its  lien  for  these  costs  of  survey,  by  sale 
of  the  lands,  or  by  forfeiture  of  title,  the  treasury  of  the 
United  States  would  soon  be  reimbursed  for  its  expenses  in 
making  the  surveys,  and  the  states  and  territories,  in  which 
the  lands  )ay,  be  remitted  to  their  appropriate  rights  of  taxa- 
tion.'' On  the  tenth  day  of  July,  1886,  Congress  passed  "  An 
act  to  provide  for  taxation  of  railroad  grants,  lands  and  for 
other  purposes.''  ''Section  1.  That  no  lands  granted  to  any 
railroad  corporation  by  any  act  of  Congress  shall  be  exempt 
from  taxation  by  states,  territories,  and  municipal  corporations 
on  account  of  the  lien  of  the  United  States  upon  the  same  for 
the  costs  of  surveying,  selecting,  and  conveying  the  same,  or 
because  no  patent  has  been  issued  therefor,  but  this  provision 
shall  not  apply  to  lands  unsurveyed;  provided,  that  any  such 
lands  sold  for  taxes  shall  be  taken  by  the  purchaser  subject  to 
the  lien  for  the  costs  of  surveying,  selecting,  and  conveying,  to 
be  paid  in  such  manner  by  the  purchaser  as  the  secretary  of  the 
interior  may  by  rule  provide,  and  to  all  liens  of  the  United 
States,  all  mortgages  of  the  United  States,  and  all  rights  of  the 
United  States,  in  respect  of  such  lands."  Taking  into  consid- 
eration the  opinions  of  the  supreme  court  above  referi<ed  to,  and 
the  remarks  of  Justice  Miller,  in  connection  with  the  act  of 
Congress  of  July  10,  1886,  it  is  evident  that  Congress  intended 
to,  and  did,  delegate  to  the  states  and  territories  the  right  to 
tax  the  lands  granted  to  railroad  companies  notwithstanding 
they  had  not  paid  into  the  treasury  of  the  United  States  the 
costs  of  surveying  and  selecting,  the  government  taking  the 
chances  of  collecting  such  costs  from  the  purchaser  at  tax-sale. 
Defendant  contends  that  the  lands  described  in  the  complaint 
and  answer  are  not  subject  to  taxation  for  state  and  county  pur- 
poses, because  they  have  never  been  selected  by,  seb  apart,  set 
oflF,  certified,  or  listed  to  the  defendant  by  the  government  of 
the  United  States,  through  its  land  department,  nor  by  any 
officer  thereof;  and  that  there  has  been  no  judicial  or  executive 
determination  as  to  the  character  or  ntatus  of  such  lands;   that 
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the  government,  as  grantor,  having  the  power  of  deciding,  has 
not  determined  that  such  lands  were  within  the  grant,  or  that 
they  were  within  the  exception  contained  in  the  grant,  to  wit: 
pre-emption  or  homestead  claims  or  mineral  lands.  The  words 
"  that  there  be  and  is  hereby  granted,"  contained  in  section  3 
of  the  act  of  Congress  of  July  1,  1862,  are  words  of  absolute 
donation,  and  import  a  grant  in  prcesentL  Such  words  vest  a  pres- 
ent title  in  the  grantee.  The  location  of  the  road,  and  a  survey  of 
the  lands,  are  necessary  to  give  precision  to  the  grant  When  that 
is  done,  and  the  work  of  constructing  is  prosecuted  with  due  dil- 
igence, at  the  completion  of  each  twenty  miles  of  the  road,  as  re- 
quired by  the  act,  the  company  was  entitled  to  patents  to  the  lands 
granted,  and,  by  relation,  would  take  effect,  as  of  the  date  of  the  act 
of  Congress  granting  the  same.  (GentrcU  Pac.  R,  E.  Co.  v.  i>yer, 
1  Saw.  652;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  U.  S. 
733;  Ncyrtliem  Pac.  R.  R.  Co.  v.  TraiU  Co.,  115  XJ.  S.  606;  Wright 
v.  Roseh&rry,  121  U.  S.  496;  Buttz  v.  Northern  Pac.  R.  R.  Co.,  119 
U.  S.  66;  Washington  tie  I.  R.  R.  Co.  v.  N(yrihem  Pac.  R.  R.  Co., 
Idaho,  March,  1889,  21  Pac.  Rep.  658.)  The  right  of  the  state  to 
collect  taxes  upon  the  lands  embraced  in  the  grants  to  the  Central 
Pacific  Railroad  Company  cannot  be  defeated  by  the  delay  of  the 
corporation  in  applying  for  patents,  nor  by  the  neglect  or  delay  of 
the  secretary  of  the  interior  to  take  such  steps  as  may  be  necessary 
to  determine  the  character  of  the  land — whether  it  is  mineral  or 
non-mineral.  The  identification  of  the  land,  and  its  character,  if 
raised  by  the  pleadings,  could  be  determined  by  the  state  district 
court  upon  the  trial  of  the  case. 

In  Hannibal  etc.  R.  R.  Go.  v.  Smithy  9  Wall.  97,  which  was  an 
action  brought  to  rec:)ver  certain  lands  which  the  railroad  company 
claimed  under  a  grant  of  lands  from  the  government  of  the 
United  States  to  the  state  of  Missouri,  and  a  statute  of  th^t  state 
vasting  the  lauds  in  the  railroad  company,  the  defendant.  Smith, 
claimed  title  under  a  swamj)-land  grant.  The  supreme  court 
held  that  it  was  competent  to  prove,  by  witnesses  who  knew 
the  lands,  that  they  were  swamp  and  overflowed  lands  within 
the  meaning  of  the  swamp-land  grant.  By  the  acts  of  Congress 
relative  to  the  swampland  grants,  it  was  made  the  duty  of  the 
secretary  of  the  interior  to  ascertain  whether  the  lands  were 
swamp  and  overflowed  and  to  furnish  a  certificate  of  the  char 
acter  of  the  lands  to  the  state.  The  supreme  court  of  the 
United  States,  in   discussing  the  question  as   to  the   competency 
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of  parol  proof  in  the  state  court  to  establish  the  character  of 
the  lands,  said:  ^^The  grants  of  land  by  Congress  to  the  states 
in  aid  of  railroads  have  generally  been  made  with  reference  to 
the  lands  through  which  the  roads  were  to  pass;  and,  as  the 
line  of  the  road  had  to  be  located  after  the  grant  was  made,  it 
has  been  usual,  in  the  acts  making  the  grant,  to  describe  them 
as  alternate  sections  of  odd  numbers  within  a  certain  limit  on 
each  side  of  the  road,  when  it  should  be  located.  This,  of 
coui*se,  left  it  to  be  determined,  by  the  location  of  the  road, 
what  precise  lands  were  gi*anted.  So  far  as  this  uncertainty  in 
the  grant  was  concerned,  it  was  one  which  might  remain  for  a 
considerable  time,  but  which  was  capable  of  being  made 
certain,  and  was  made  certain,  by  the  location  of  the  road. 
But  as  Congress  could  not  know  on  what  lands  these  grants 
might  ultimately  fall,  and  as  the  roads  passed  through  regions 
where  some  of  the  lands  had  been  so]d,  (some  had  been 
granted  for  other  purposes,  and  some  had  been  reserved  for 
special  uses,)  though  the  title  remained  in  the  United  States, 
these  statutes  all  contained  large  exceptions  from  the  grant,  as 
measured  by  the  limits  on  each  side  of  the  road,  and  as  deter- 
mined by  the  odd  numbers  of  the  sections  granted.  ♦  ♦  * 
By  the  second  section  of  the  act  of  1850,  it  was  made  the  duty 
of  the  secretary  of  the  interior  to  ascertain  this  fact,  and  furnish 
the  st^te  with  the  evidence  of  it.  Must  the  state  lose  the  land, 
though  clearly  swamp  land,  because  that  officer  has  neglected 
to  do  this?  The  right  of  the  state  did  not  depend  on  his 
action,  but  on  the  act  of  Congress,  and  though  the  states  might 
be  embarrassed  in  the  assertion  of  this  right  by  the  delay  or 
failure  of  the  secretary  to  ascertain  and  make  out  lists  of  the 
lands,  the  right  of  tiie  states  to  them  could  not  be  defeated  by 
that  delay.  As  that  officer  had  no  satisfactory  evidence  under 
his  control  to  enable  him  to  make  out  these  lists,  as  is  abun. 
dantly  shown  by  the  correspondence  of  the  land  department 
with  the  state  officers,  he  must,  if  he  had  attempted  it,  rely,  as 
he  did  in  many  cases,  on  witnesses  whose  personal  knowledge 
enabled  them  to  report  as  to  the  character  of  the  tracts  claimed 
to  be  swamp  and  overflowed.  Why  should  not  the  same  kind 
of  testimony,  subjected  to  cross-examination,  be  competent, 
when  the  issue  is  made  in  a  court  of  justice,  to  show  that  they 
are  swamp  and  overflowed,  and  so  excluded  from  the  grant, 
under  which  plaintiff  claims,—  a  grant  which  was  also  a  gratuity  1 
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The  matter  to  be  shown  is  one  of  observation  and  examination, 
and  whether  arising  before  the  secretary,  whose  duty  it  was 
primarily  to  decide  it,  or  before  the  court,  whose  duty  it  became, 
because  the  secretary  had  failed  to  do  it,  this  was  clearly  the 
best  evidence  to  be  had,  and  was  sufficient  for  the  purpose. 
Any  other  rule  results  in  this:  that,  because  the  secretary  of 
the  interior  has  failed  to  discharge  his  duty  in  certifying  these 
lands  to  the  state,  they  therefore  pass  under  a  grant  from  which 
they  are  excepted  beyond  doubt;  and  this,  when  it  can  be 
proved,  by  testimony  capable  of  producing  the  fullest  convic- 
tion, that  they  were  of  the  class  excluded  from  plaintiff's 
grant."  The  case  of  Wright  v.  Roseherry,  supra,  was  appealed 
from  the  supreme  court  of  the  state  of  California.  The  opinion 
was  written  by  Justice  Field,  and  all  the  authorities  were 
elaborately  reviewed.  The  result  and  conclusions  as  stated  by 
the  learned  justice  are  as  follows:  "The  result  of  these  decis- 
ions is  that  the  gi*ant  of  1850  is  one  in  prcBsentiy  passing  the 
title  to  the  lands  as  of  its  date,  but  requiring  identification  of 
the  lands  to  render  the  title  perfect;  that  the  action  of 
the  secretary  in  identifying  them  is  conclusive  against  col- 
lateral attack  as  the  judgment  of  a  special  tribunal  to  which 
the  deteimination  of  the  matter  is  intrusted;  but  when 
that  officer  has  neglected  or  failed  to  make  the  identi- 
fication, it  is  competent  for  the  grantees  of  the  state,  to  prevent 
their  rights  from  being  defeated,  to  identify  the  lands  in  any 
other  appropiiate  mode  which  will  effect  that  object.  A  resort 
to  such  mode  of  identification  would  also  seem  to  be  permissible 
where  the  secretary  declares  his  inability  to  certify  the  lands  to 
the  state  for  any  cause  other  than  a  consideration  of  their  char- 
acter. *  *  ♦  The  court  below  held,  and  placed  its  decision 
upon  the  ground,  that  because  the  commissioner  of  the  general 
land  office  had  not  certified  the  lands  in  controversy  to  the  state 
as  swamp  and  overflowed,  when  this  action  was  commenced  in 
1870,  there  was  no  title  in  the  state  by  the  grant  of  1850  which 
could  be  enforced,  thus  making  the  investiture  of  title  depend 
upon  the  act  of  the  commissioner  instead  of  the  act  of  Congress; 
whereas  the  certificate  of  that  officer,  when  the  previous  require- 
ments of  the  law  have  been  complied  with,  is  only  an  official 
recognition  that  the  lands  are  of  the  character  designated,  and 
of  the  completeness  of  their  segregation.  The  decision  is  in 
conflict  with  its  previous   decisions,  and  with  the  ad| 
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to  which  our  attention  has  been  called.  *  *  ♦  For  the  error 
in  holding  that  the  certificate  of  the  commissioner*  was  necessary 
to  pass  the  title  of  the  demanded  premises  to  the  state,  the  case 
must  go  hack  for  a  new  trial,  when  the  parties  will  be  at  liberty 
to  show  whether  or  not  the  lands  in  controversy  were  in  fact 
swamp  and  overflowed  on  the  day  that  the  swamp-land  act  took 
effect."  It  is  true,  as  claimed  by  appellant,  that  the  parties  and 
facts  were  different  in  the  above  cases  from  the  one  under  consid- 
eration, but  the  principles  therein  enunciated  cannot  be  distin. 
guished  from  the  principles  involved  in  this  case,  either  as  to 
the  character  of  the  grant  being  one  in  prcesenti,  or  the  right  of 
the  parties  to  determine  in  the  state  court  whether  any  portion 
of  the  lands  upon  which  the  right  to  collect  taxes  is  involved  are 
exempted  from  the  grant. 

Are  the  averments  in  the  answer  sufficient  to  constitute  a  de- 
fense, and  are  they  sufficient  denials  of  the  ownership  of  the 
property  assessed*?  Our  statute  provides  that  the  pleadings 
should  contain  a  statement  of  the  facts  constituting  the  cause  of 
action  or  defense  in  ordinary  and  concise  language.  The 
statute  also  defines  the  several  defenses  that  may  be  interposed 
in  suits  brought  for  the  recovery  of  delinquent  taxes.  "  Sec. 
1108.  The  defendant  may  answer.  ♦  *  »  third,  denying 
all  claim,  title  or  interest  in  the  property  assessed  at  the  time 
of  the  assessment.''  There  is  nothing  ambiguous  in  this  lan- 
guage, and  the  pleadings  tested  by  demurrer  should  strictly 
conform  to  this  provision  of  the  statute.  The  answer  of  the 
defendant,  "  denying  all  ownership  to  the .  lands  described  in 
the  fourth  subdivision,  except  such  ownership  as  the  defendant 
may  have,  obtain,  or  secure,  as  yet  unknown  and  uncertain  on 
account  of  the  non-action  of  the  government  through  its  land 
department,"  is  evasive  and  uncertain,  and  is  not  such  a  denial 
as  would  raise  an  issue  as  to  whether  the  property  was  properly 
assessed  to  it,  and  is  not  such  as  the  defendant  is  permitted  by 
the  statute  to  make.  The  character  of  the  lands  -  as  to  whether 
there  wei-e  any  pre-emption  or  homestead  claims  or  mineral 
lands  included  in  the  assessment — could  be  determined  by  ob- 
servation and  examination,  and  it  was  the  duty  of  the  defend- 
ant to  make  such  an  inspection  as  to  be  able  to  set  foi*th,  in  the 
answer,  that  the  lands  were  of  the  class  excluded  from  the  de- 
fendant's grant.  The  defendant  not  having  done  so,  the  demurrer 
was  properly  sustained.     The  judgment  is  affirmed. 
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[No.    1310.] 

JOHN   IRVINE,   Appellant,  v.   ELLEN  HAWKINS  bt   al.. 

Respondents. 

Bond  for  D£ED — Vendor  and  Vjendee — Rights  of  Vendee — Ten- 
der.— One  who  held  a  recorded  bond  for  a  deed  to  certain  land 
conditioned  to  be  delivered  on  payment  of  a  balance  of  the  price  at  a 
certain  time,  conveyed  the  same  to  one  R.,  who  paid  such  balance  at 
the  time  specified,  and  a  deed  was  delivered  by  the  vendor's  agent 
who  had  been  instructed  to  deliver  it  only  on  payment  of  the  balance, 
and  a  certain  sum  for  expenses  incurred  in  the  preparation  of  the 
deed.  Afterwards,  on  demanding  this  sum,  R.  refused  to  pay  it» 
returned  the  deed,  and  was  refunded  the  amount  paid.  Held,  that 
R.  was  entitled  to  a  conveyance  of  the  legal  title  from  one  to  whom 
the  vendor  subsequently  conveyed  it,  on  payment  of  the  balance  of 
the  price,  and  without  a  previous  tender  thereof. 

Idem  —  Contract  —  Demand  —  Tender  —  Condition  Precedent.  — The 
convenants  in  the  contract  were  dependent,  and  the  acts  to  be 
performed  concurrent.  The  contract  did  not  make  a  tender  or 
demand  necessary  by  either  party  to  fix  the  liability  of  the  other. 
Tender  or  demand  was  not  a  condition  precedent  to  the  enforcement  of 
rights  under  the  contract. 

Idem — Money  Deposited  in  Court — ^When  Not  Necessary.— Where  a 
party  seeks  to  enforce  his  right  by  way  of  equitable  defense  to  an 
action  of  ejectment  against  him,  it  is  no  ground  of  objection  that  the 
anpaid  purchase  money  was  not  deposited  in  court  at  the  time  of 
filing  his  answer. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Washoe  County. 

R.   R.   Btqelow,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

WiUiam  Webster,  for  Appellant. 

I.  It  is  not  necessary  for  a  plaintifiT  in  ejectment  to  show  both 
a  legal  and  equitable  right  to  possession  before  a  recovery  can  be 
had. 

II.  A  tender  sufficient  to  discharge  a  contract  must  be  so 
complete  and  perfect  as  to  vest  the  absolute  property  in  the 
person  to  whom  it  is  tendered.  (Sclirader  v.  Wolflin,  21  Ind. 
238.)  Tender  must  be  always  of  a  definite  character.  {Eastland 
V.  LongshorUy  1  Nott  k  McC.  194;  PuLsifer  v.  Shepard,  36  III. 
513.)  There  was  a  tender  by  Mrs.  Hawkins.  If  there  was  no 
tender  the   respondents   have   no   standing   in    court    ^cith    their 
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affirmative  case.  Tender  is  a  condition  precedent  to  a  right  of 
action  for  specitic  performance.  The  terms  of  the  bond  are 
such  that  no  proceeding  at  law  or  in  equity  could  be  maintained 
before  the  purchase  money  is  paid,  or  tender  thereof  made,  and 
if  not  made  preceding  summons  issued  the  action  is  premature 
and  without  right,  and  should  be  dismissed.  (Kirhy  v.  Harrison^ 
2  Ohio  St.  326;  50  Am.  Dec.  677.)  At  common  law,  when  tender 
is  relied  upon,  it  must  be  kept  good  and  ready  for  the  creditor,  to 
be  available  as  a  plea.  {Rose  v.  Brouon,  Kirby,  293;  1  Am. 
Dec.  22;  Palsifer  v.  Shepard,  36  III.  513;  Webster  v.  Pi&rce,  35  111. 
158;  Dewees  v.  Lockhart,  1  Tex.  539;  Brock  v.  J(me8,  16  Tex.  461; 
Ma8(m  V.  Groom,  24  Ga.  211;  Roosevelt  v.  Buirs  Head  Bank,  45 
Barb.  579.) 

III.  The  established  rule  now  is,  as  it  has  been,  to  pay  the 
money  into  court  when  a  plea  of  tender  is  made  and  relied 
upon,  so  it  shall  be  always  ready  for  the  creditor.  (Cullen  v. 
Green,  5  Harr.  17;  Clark  v.  Mullenix,  11  Ind.  532;  Jarboe  v. 
AfcAtee,  7  B.  Mon.  279;  Young  v.  Daniels,  2  Iowa,  1J6;  63  Am. 
Dec.  477;  Becker  v.  Boon,  61  N.  Y.  317.) 

IV.  The  vendor  of  premises,  after  default  in  the  payment  of 
the  purchase  money,  has  the  right,  at  his  election,  to  treat  the 
vendee  as  his  tenant,  or  as  a  trespasser,  and  eject  him  by  suit. 
(Jackson  v.  Camp,  1  Cow.  605;  Jackson  v.  Miller,  7  Cow.  751; 
Browning  v.  Estes,  3  Tex.  462;  49  Am.  Dec.  760;  Harris  v.  Gatlin, 
53  Tex.  1;  Fears  v.  M&rriU,  9  Ark.  559;  50  Am.  Dec.  226.) 

Thos,  E,  Haydon,  for  Respondents. 

I.  The  acquiescence  or  concurrence  of  Clark  in  Hawkins' 
possession,  and  his  bond,  gave  her  the  equitable  title,  accom- 
panied with  the  possession  of  the  premises,  sufficient  to  entitle 
her  to  eject  any  person  who  divested  her  of  such  possession. 
(Lorn  V.  Watkin^,  40  Cal.  565;  6  Am.  Rep.  624;  Bodley  v.  Ferguson, 
30Cal.  511;  Morrison  v.  WUson,  13  Cal.  493;  73  Am.  Dec.  593; 
WiUis  V.  Wozencraft,  22  Cal.  607.) 

II.  The  requirement  as  to  paying  the  money  into  court  on  a 
tender  is:  first,  it  shall  be  well  plead;  second,  it  should  be  in 
court  at  the  time  of  trial.  {Brooklyn  Bank  v.  De  Grauw,  23  Wend. 
342;  35  Am.  Dec.  571.) 

III.  Bhue's  deed  from  Mrs.  Hawkins,  though  given  as 
security,  is  still  nevertheless  a  deed  as  to  all  other  persons,  and 
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entitled  him  to  make  a  tender  and  demand  a  deed  from  Clark, 
and  from  plaintiff  as  his  grantee.  (Hughes  v.  Davis,  40  Cal.  1 20; 
Brophy  M.  Co,  v.  Brophy  dh  D.  etc,  Co.,  15  Nev.  107.)  The  tender 
of  performance  in  this  case  bj  defendants  entitles  them  to  a 
specific  performance  of  Clark's  agreements.  Appellant  was 
put  on  notice  of  Mrs.  Hawkins'  rights;  first,  by  the  bond  on 
record;  second,  by  Mrs.  Hawkins  actual  living  upon  and  pos- 
session of  the  premises.  (EUis  v.  Jeans,  7  Cal.  409;  Stajfcrd'v. 
Lick,  7  Cal.  479;  Bryan  v.  Ramirez,  8  Cal.  462;  68  Am.  Dec  340; 
Birdv.  Lishros,  9  Cal.  1;  70  Am.  Dec.  617;  Hellman  v.  Levy,  5b 
Cal.  117;  Davis  v.  Baicgh,  59  Cal.  569.)  A  party  to  rescind  aeon- 
tract  must  put  the  other  party  in  statu  quo,  ( Walker  v,  Sedgwick,  8 
Cal.  398;  Watts  v.  White,  13  Cal.  321;  Purdy  v.  Bullard,  il  Cal 
444;  IVeU  v.  Jones,  53  Cal.  47;  Baynes  v.  White,  55  Cal.  38.) 
Against  ejectment  defendant  may  tender  purchase  money  at  trial 
(WiUis  V.  Wozencra/t,  22  Cal.  608;  Marlin  v.  WiUink,  7.  S.  &  R. 
297;  Richardson  v.  Kuhn,  6  Watts,  299;  Bossier  v.  Niesly,  2  S.  A 
R  355.) 

By  the  Court,  Belknap,  J.: 

A.  J.  Clark  was  the  owner  of  the  premises  described  in  the 
complaint.  Upon  the  twentieth  day  of  May,  1879,  he  bar- 
gained them  to  defendant  Ellen  Hawkins  for  two  hundred 
dollars,  payable,  one  hundred  dollars  down,  and  the  remain- 
ing one  hundred  dollars  on  or  before  the  expiration  of  six 
months  thereafter.  He  delivered  his  bond  for  a  deed  sub- 
ject to  these  conditions  to  Mrs.  Hawkins.  Thereafter  Mrs. 
Hawkins  entered  into  possession  of  the  premises,  and  be- 
coming indebted  to  defendant  Rhue,  conveyed  her  interest 
therein  to  him  by  deed  absolute  upon  its  face,  but  intended  as 
a  mortgage  to  secure  payment  of  the  indebtedness.  The  bond 
and  deed  were  recorded  in  the  records  of  the  county  during  the 
month  of  June,  1879.  Upon  the  day  the  i-emaining  one  hundred 
dollars  of  the  purchase  money  became  due,  Bhue  requested  a 
deed.  Clark  caused  the  deed  to  be  prepared  and  sent  to  Ebae 
at  his  place  of  business  in  Keno.  The  person  whom  Clark  sent 
delivered  the  deed  and  received  one  hundred  and  twelve  dol- 
lai-s,  that  being  the  amount  of  principal  and  interest  due.  Ue 
had  been  instructed,  however,  to  obtain  five  dollars  additioiud 
to  cover  expenses  incurred  in  the  preparation  of  the  deed.  This 
matter  escapad   his   attention   for   the    moment,    but    recurred  to 

Digitized  by  LjOOQ IC 


July,  1889.]  Irvine  v,  Hawkins.  387 

Opinion  of  the  Court — ^Belknap,  J. 

him  before  leaving,  and  he  demanded  it,  saying  that  Clark 
would  be  dissatisfied  if  he  returned  without  it.  Rhue  refused, 
returned  the  deed,  and  received  back  the  money  paid.  Clark 
approved  of  the  action  taken  in  his  behalf.  Upon  the  fourteenth 
day  of  August,  1883,  plaintiff  acquired  Clark's  interest  in  the 
premises  by  purchase,  and  thereafter  commenced  the  present 
action  of  ejectment.  Defendants,  by  way  of  equitable  defense, 
established  the  facts  above  stated,  and  obtained  a  decree  award- 
ing plaintiff  one  hundred  and  twelve  dollars  (the  unpaid  pur- 
chase money,)  and  requiring  him  to  convey  the  legal  title  to 
defendant  Rhue.  From  the  judgment,  and  an  order  overruling  a 
,  motion  for  a  new  trial,  plaintiff  appeals. 

The  principal  .objection  urged  is  that  the  equitable  defense 
could  not  be  maintained  without  a  tender  of  the  purchase 
money.  The  transaction  at  Bhue's,  if  not  amounting'  to  a 
tender,  at  least  dispensed  with  it.  But  respondent  was  not 
required  to  make  an  unconditional  tender  as  a  prerequisite  to 
relief,  although  a  failure  to  offer  to  perform  would,  under  the 
contract,  have  entitled  the  vendor  to  interest  until  the  comple- 
tion of  the  purchase.  Bhue  was  entitled  to  receive  a  deed 
upon  paying  the  money,  and  Clark  was  entitled  to  the  money 
upon  delivering'  a  deed.  The  coveuants  were  dependent,  and 
the  acts  to  be  performed,  concurrent.  Otherwise  a  purchaser 
might  pay  his  money  without  receiving  a  conveyance.  The 
contract  does  not  make  a  tender  or  demand  necessary  by  either 
party  to  fix  the  liability  of  the  other.  Tender  or  demand  is 
not,  therefore,  a  condition  precedent  to  the  enforcement  of  rights 
under  the  contract. 

In  Bruce  v.  TUsoUy  25  N.  Y.  197,  the  court  of  appeals  said: 
"The  contract  not  making  a  request  or  demand  essential  to  the 
right  of  the  vendor  to  enforce  performance,  the  law  does  not 
annex  it  as  a  condition,  and  it  is  sufficient  if  he  offers  to  per- 
form in  his  bill  of  complaint,  and  is  able  to  i)erform  at  the 
time  of  the  final  decree.  A  request  by  action  is  sufficient, 
and  a  request  before  action  is  not  necessary.  The  dis- 
tinction between  an  action  for  a  specific  performance  in 
equity  and  a  suit  at  law  for  damages,  for  non-performance, 
is  this:  that  in  the  latter,  the  right  of  action  grows  out  of  a 
breach  of  the  contract,  and  a  breach  must  exist  before  the 
commencement  of  the  action,  while  in  the  former,  the  contract 
itself,  and  not  a   breach   of  it,  gives   the  action.     A  demand  of 
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performance  before  auit  brought  is  only  important  in  reference 
to  the  costs  of  the  action,  and  has  no  bearing  upon  the  merits 
or  lights  of  the  parties;  but,  by  a  demand  and  refusal,  the  party 
liable  to  perform  is  put  in  the  wrong,  and  in  the  situation  of 
unreasonably  resisting  the  claim  of  his  adversary,  and  is, 
therefore,  chargeable  with  costs.  Costs  in  equity  are  always  in 
the  discretion  of  the  court,  and  whether  they  are  granted  or 
withheld,  they  are  but  as  incidents  to  and  no  part  of  the  relief 
sought.  A  party  getting  the  relief  asked  may  be  compelled  to  pay 
costs;  but,  nevertheless,  his  cause  of  action  had  accrued  upon  the 
filing  of  the  bill  or  the  commencement  of  the  suit."  In  the 
same  case  it  is  said:  '*  In  order  to  put  a  party  in  default,  in  the 
case  of  dependent  covenants,  so  as  to  subject  him  to  an  action 
at  law,  there  must  be  a  tender  of  performance  by  the  other 
party  to  the  covenant  or  agreement,  and  a  demand  of  perform- 
ance on  his  part;  and  when  an  act  is  to  be  done  requiring  time 
for  its  performance,  a  reasonable  time  must  be  given  for  snch 
performance,  unless  the  party  of  whom  the  demand  is  made 
absolutely  refuses  to  perform  at  the  nrst  demand.  An  action 
at  law  upon  the  contract,  or  to  recover  back  the  consideration,  as 
upon  a  rescission  of  the  contract  by  the  act  of  one  of  the  con- 
tracting parties,  can  only  be  maintained  upon  such  technical 
and  formal  default,  unless  it  may  be  in  some  exceptional  cases,  as, 
when  a  party  has  put  it  out  of  his  power  to  perform,  so  that  a  ten- 
der and  demand  would  be  nugatory."  (Page  196;  FreesonY,  Bimil 
63  N.  Y.  168;  Gray  v.  Dougherty,  25  Cal.  282.) 

It  is  also  objected  that  respondent  did  not  deposit  the  unpaid 
purchase  money  in  court  upon  filing  the  answer.  The  objec- 
tion assumes  the  necessity  of  making  and  maintaining  a  tender. 
The  views  already  expressed  dispose  of  the  objection  so  far  as  it 
is  based  upon  this  ground.  The  question  whether  a  vendee 
seeking  specific  performance  of  a  contract  for.  the  purchase  of 
land  must  bring  the  purchase  money  into  court  was  decided  by 
this  court  in  Schroeder  v.  Gemeindery  10  Nev.  367.  In  that  case 
it  was  held  that  the  rights  of  a  party  should  not  be  defeated  bf 
such  omission,  and  that  if  the  justice  of  the  case  required  it 
the  trial  court  could,  in  its  discretion,  order  the  money  brou^t 
in.  See,  also,  Webster  v.  Frendiy  11  111.  275,  where  the  sub- 
ject received  thorough  consideration.  In  the  present  case  the 
money  was  in  fact  voluntarily  brought  into  court  several  days 
before  the  trial. 

The  judgment  and  order  are  affirmed.  Digitized  byGoOQic 


REPORTS  OF  CASES 


DETERMIKED  IN 


THE  SUPREME  COURT 


20    38B 

22*  754 

20    409 

OF  THE  22*  780 


STATE  OF  NEVADA. 


[No.  1305.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  JOSIAH   POTTS 
AND  ELIZABETH  POTTS,  Appellants. 

•Criminal  Law  —  Evidence  —  Bill  op  Exceptions.  —  Objections  to  the 
admisAion  in  evidence  of  certain  bills  of  sale  will  not  be  considered 
on  appeal  because  the  bills  of  sale  are  not  embodied  in  the  bill  of 
fxceptions. 

Idem —Circumstantial  Evidence — Instructions — Reasonable  Doubt. — 
The  court  after  giving  the  statutory  definition  of  ''reasonable  doubt" 
(Stat.  1889,  27,)  and  instructing  the  jury  as  to  the  law  relating 
to  circumstantial  evidence,  instructed  the  jury  ''that  the  doubt 
which  the  juror  is  allowed  t)  retain  on  his  own  mind,  and  under 
the  influence  of  which  he  should  frame  a  verdict  of  not  guilty, 
must  be  a  reasonable  one.  A  doubt  produced  by  undue  sensibility 
in  the  mind  of  any  juror,  in  view  of  the  consequences  of  his  ver- 
dict, is  not  a  reasonable  doubt,  and  a  juror  is  not  allowed  to  create 
sources  or  materials  of  doubt  by  resorting  to  trivial  or  fanciful  suppositions 
and  remote  conjectures  as  to  possible  stati  of  facts  differing  from 
that  established  by  the  evidence.  You  are  not  at  liberty  to  dis- 
believe, as  jurors,  if  from  the  evidence  you  believe  as  men.  Your 
oath  imposes  on  you  no  obligation  to  doubt  where  no  doubt  would  exist 
if  no  oath  had  been  administered. "  Held^  that  this  instruction  related 
merely  to  the  rules  by  which  the  jury  ought  to  be  governed  in 
their  consideration  of  the  evidence  ia  the  case,  and  was  not  prejudicial  to 
defendants. 
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Idem  —  Reasonable  Doubt  —  Statute  Definition  Should  Alone  Be 
Given.  — /feW,  that  the  statutory  definition  of  "reasonable  doubt" 
*(Stat.  1889,  27,)  is  well  expressed,  and  that  judges  should  follow  the 
exact  language  of  the  statute,  and  not  attempt  any  further  explana- 
tion. 

Idem — Duty  of  Jurors— Instruction  Misleading. — Defendants  asked 
the  court  to  instruct  the  jury  "that  each  individual  juror  should 
decide  for  himself  what  his  verdict  should  be.  No  juror  should 
yield  his  deliberate,  conscientious  conviction  either  at  the  instance 
of  a  fellow-juror,  or  at  the  instance  of  a  majority.  Above  all,  no  juror 
should  yield  ]iia  honest  conviction  for  the  sake  of  harmony  or 
unanimity,  or  to  avert  the  disaster  of  a  mistrial  Jurors  have  nothing 
to  do  with  the  result  of  a  disagreement  or  the  consequences  of  a 
misttial.  This  does  not  mean  that  you  may  not  discuss  the  evidence 
one  with  another,  or  that  you  may  not  together  go  over  the  testimony 
and  compare  opinions;  but  that  each  one  of  you  must,  upon  his  oath, 
form  his  own  judgment,  and  not  accept  the  judgment  of  another 
unless  the  testimony  in  the  case  causes  him  to  arrive  at  the  same 
conclusion.  You  are  to  form  your  separate  opinions  from  the  testi- 
mony and  not  from  what  some  other  one  of  you  may  think  to  be 
right."  (No.  7,  referred  to  in  opinion.)  Hetd,  that  tlie  court  did  not 
err  in  refusing  this  instruction;  that,  as  worded,  it  was  calculated  to 
mislead  the  jury. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,    EUko 
County. 

JR.  R.  Bigelow,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  A.  PlurruneVy  for  Appellants. 

I.  The  court  erred  in  allowing  the  prosecution  to  introduce 
the.  bills  of  sale.  These  documents  were  admitted  to  show  that 
Mrs.  Potts  possessed  the  ability  to  counterfeit  the  signature  of 
Faucett,  and  neither  had  any  relevancy  or  pertinency  to  the 
issues  in  the  case.  The  testimony  must  be  confined  to  the 
allegations  and  the  point  in  issue.  A  j^erson  on  trial  for  one 
crime  cannot  be  presumed  to  be  guilty  because  he  has  at  another 
time  committed  a  different  crime,  nor  is  the  latter  admissible  in 
evidence  against  him.  {People  v.  Jones,  31  CaL  570;  People  v. 
Tyhr,  36  Cal  526;  Peojde  v.  Bowen,  49  Cal.  654;  PeopU  v. 
Bai-nes,  48  Cal.  551;  Barton  v.  State,  18  Ohio,  221;  Farrer  v. 
State  2  Ohio  St.  72;  Coble  v.  State,  31  Ohio  St.  100;  Cesnrt  v. 
State,  1  Tex.  App.  19;  Commonwealth  w.  Wilson,  2  Cush.  590;  Coleman 
V.  Peo27le.,  55  N.  Y.81;  People  v.  Corbin,  56  N.Y.363:  15  Am.Rep.427.^ 
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Nor  can  the  error  be  avoided  on  the  ground  that  it  might  pos- 
sibly not  have  influenced  the  jury  in  its  deliberations.  The 
reception  of  incompetent  and  immaterial  evidence  which  may  work 
prejudice  is  a  fatal  error.  (Baird  v.  GiUett,  47  N.  Y.  186;  Worrall 
V.  ParmUe,  1  N.  Y.  519;  49  Am.  Dec.  350;  Starin  v.  People,  45 
N.  Y.  341;  Boss  v.  Ackerman,  46  N.  Y.  210.)  Recognizing  the  evil 
and  specious  character  of  this  testimony,  the  English  courts,  the 
Supreme  Court  of  the  United  States,  and  a  large  number  of  the 
coui-ts  of  last  resort  in  the  different  states  have  held  that:  "  A  docu- 
ment or  writing  cannot  be  put  in  evidence  simply  for  the  purpose 
of  comparison  of  handwriting,"  even  where  that  comparison  is 
sought  to  be  made  with  the  contested  sigricUure.  (Ros.  Cr.  Ev.  209; 
Bandolph  v.  Loughlin,  48  N.  Y.  460;  1  Greenl.  Ev.,  Sec.  580;  People 
V.  Spooner,  1  Den.  343;  43  Am.  Dec.  672;  Strother  v.  Lucas,  6  Pet. 
763;  Van  Wyck  v.  Mcintosh,  14  N.  Y.  442;  Clark  v.  Wyatt,  15  Ind. 
271;  77  Ajn.  Dec.  90;  Woodard  v.  Spill&r,  1  Dana,  180;  25  Am.  Dec. 
139;  1  PhilL  Ev.  490;  Moore  v.  United  States,  91  U.  S.  270;  Hynes 
v.  McD&rmott,  82  N.  Y.  50;  37  Am.  Rep.  538.) 

II.  The  court  erred  in  giving  to  the  jury  the  instruction  on  the 
subject  of  reasonable  doubt. 

III.  The  court  erred  in  refusing  to  give  the  jury  the  seventh 
instruction  asked  for  by  the  defense.  (Castle  v.  State,  75  Ind. 
146.) 

J,  F,  Alexander,  Attorney  General,  for  Respondent. 

By  the  Court,  Murphy,  J.: 

The  indictment  charges  the  defendants  with  the  crime  of 
murder.  They  wei-e  jointly  indicted,  tried,  and  found  guilty  of 
murder  in  the  first  decree.  Miles  Faucett  resided  on  a  ranch 
seven  miles  from  Carlin,  in  Elko  county.  He  ap] tears  to  have 
been  on  terms  of  fiiendship  with  the  appellants,  having  boarded 
at  their  house  in  Carlin  before  he  moved  to  the  ranch,  and  the 
defendant  Elizabeth  Potts  was  doing  his  baking  and  washing. 
On  the  evening  of  the  first  of  January,  1888,  he  was  seen  at  the 
house  of  the  defendants  by  J.  R.  Linebarger,  who  asked  Faucett 
if  he  was  going  back  to  the  ranch  that  night;  and,  after  Faucett 
answered  in  the  affirmative,  tried  to  dissuade  him  from  going, 
and  invited  him  to  come  and  stop  with  him  (Linebarger)  for  the 
night.  The  defendant  Elizabeth  Potts  invited  Faucett  to  re- 
main at  their  house   over   night.       Faucett  and   Lineb^rgei^h^n 
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left  Potts'  house,  took  Faucett's  team,  and  hauled  some  hay  for 
Linebarger.  Afterwards  drove  to  Linebarger's  house.  Put 
some  bran  in  the  sleigh  to  feed  the  horses  with.  Then  Faucett 
said  he  would  go  and  stop  at  Potts'  house  over  night,  as  thej 
owed  him  some  money,  and  he  thought  it  doubtful  whether  he 
could  get  it  or  not,  and  he  was  goin;^  there  to  try  and 
get  it,  as  the  Pottses  were  going  away.  Before  leaving 
Linebarger,  Faucett  paid  him  a  debt  he  owed  him  of  five  dol- 
lars. For  the  purpose  of  paying  this  sura,  Faucett  drew  a 
purse  from  his  pocket,  which  purse  contained  about  one  hun- 
dred dollars.  "When  Faucett  left  Linebarger  to  go  to  Potts' 
house  it  was  between  five  and  six  o'clock  in  the  evening,  and 
was  the  last  time  that  Faucett  was  seen  alive  by  any  person  out- 
side the  family  of  the  defendants.  Potts  afterward  told  Line- 
barger and  a  number  of  other  persons  that  Faucett  had  gone 
east  on  train  number  one,  which  left  Carlin  between  six  and 
seven  o'clock  on  the  evening  of  the  first  of  January,  1888,  giv- 
ing as  a  reason  for  Faucett's  sudden  departure,  that  they  had 
some  difficulty.  On  the  third  or  fourth  of  January,  1888,  the 
deputy  sheriff  drove  out  to  Faucett's  ranch,  found  the  door  of 
the  house  open,  and  everything  of  value  taken  away.  Line- 
barger had  loaned  Faucett  a  pick  and  shovel  to  use  on  his 
ranch.  They  were  afterwards  found  at  Potts's  house.  Potts 
also  had  Faucett's  team,  wagon,  sleigh  and  other  property  that 
was  known  to  belong  to  Faucett.  The  Potts  family  left  Carlin 
^n  the  month  of  September,  1888.  In  the  month  of  December, 
1888,  the  remains  of  a  human  being  were  found  buried  in  the 
cellar,  connected  with  the  house  occupied  by  the  defendants 
while  living  in  Carlin.  A  part  of  the  head  was  gone,  the  legs 
below  the  knees  had  been  cut  off,  and  one  arm  was  gone, 
Tliere  was  neither  money  or  papers  found  with  the  remains. 
Tlie  defendants  were  arrested  in  Wyoming  Territory. 

On  the  preliminaiy  examination  both  defendants  admitted 
that  the  remains  found  in  the  cellar  were  the  remains  of  Miles 
Faucett.  Elizabeth  Potts  testified  that  she  caught  Faucett,  in 
tlie  summer  of  1887,  in  a  bam  close  by  her  house,  where  he 
had  been  sleeping  in  the  day-time,  in  the  act  of  ravishing  her 
four-year  old  daughter.  She  also  testified  that  Faucett  boarded 
with  them  for  some  time  after  this  happened,  and  until  Faucett 
had  left  Carlin  to  live  on  the  ranch;  that  she  baked,  washed, 
and  ironed  for  him  up  to  the  time  of  his  death;   that->he  came  to 
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her  house  twice  a  week  for  his  bread  and  clothes;  that  he  owed 
them  one  hundred  and  eighty  dollars  for  board,  washing,  and 
baking.  In  all  other  matters,  in  relation  to  the  manner  in 
which  Faucett  came  to  his  death,  she  corroborated  her  husband. 
Charles  Potts,  son  of  the  defendants,  also  corroborates  their 
statements  as  to  the  manner  of  the  shooting,  and  Faucett  taking 
his  own  life. 

Delendant  Josiah  Potts  testified  that  during  the  evening  they 
all  took  sevei-al  drinks  of  liquor.  Their  son  Charley  played  on  a 
guitar  and  sang  a  song,  after  which  he  (Potts)  went  to  his  wife's 
trunk,  as  he  says,  to  get  some  stamps,  because  he  was  going  to 
write  for  a  catalogue,  and  there  found  a  letter  written  by  his 
wife  to  one  Mcintosh,  in  which  it  is  purported  to  have  been 
written  that  Faucett  had  some  time  prior  thereto  attempted 
improper  liberties  with  the  daughter  of  the  defendants,  and 
that  Faucett  had  also  made  threats  as  against  the  lives  of  the 
defendants,  and  he  would  take  his  own  life  afterwai*ds.  Potts 
then  says:  "  I  took  the  letter  in  the  other  room.  Faucett  was 
sitting  near  the  window.  I  asked  Faucett  what  he  meant  by 
this.  I  took  and  read  the  letter  to  him.  He  said,  *Well,  Joe, 
I  must  have  been  crazy.*  *  Well,*  I  said,  *  crazy  or  no  ci-azy,  I 
will  have  you  lynched  for  it.'  He  dropped  on  his  knees,  you 
know,  and  begged  me  to  let  him  go,  and  said  he  would  make 
over  his  property  to  pay  our  debt — what  he  owed  us.  He  said 
ho  would  make  over  the  horses  and  wagon  and  the  ranch  at  Hot 
Springs.  He  said  he  did  not  think  that  would  more  than  pay  what 
he  owed  us.  Wife  said:  *Let  him  go;*  so  I  stood  a  little  while.  At 
that  he  wanted  to  get  paper  and  pencil.  He  asked  my  wife  for 
paper  and  pencil.  There  happened  to  be  a  little  memorandum 
book  on  the  table  at  the  time,  so  he  picked  that  up,  and  said, 
*that  will  do.*  He  tore  a  leaf  out,  and  wrote  it  out.  At  last 
he  asked  my  wife  to  write  it;  that  he  did  not  feel  able,  or  some- 
thing to  that  effect.  She  wrote  it  out.  He  stepped  up  to  the 
comer  of  the  table,  and  signed  it.  There  was  something  else 
that  he  wanted  to  put  to  it,  about  his  going  away.  I  wjvs  busy 
reading  the  letter.  That  bill  of  sale  was  handed  to  me.  Then 
I — in  the  mean  time,  I  was  looking  at  the  letter — I  got  so 
aggravated  that  I  could  not  make  up  my  mind  to  let  him  go.  I 
threw  it  back  and  said:  *  To  hell  with  your  note!*  I  said:  *  I 
will   have  you   lynched   anyway.*      He  jumped   up  and   grabbed 
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the  revolver,  and  said:  *  No,  you  don*t;  you  will  be  blamed  for 
this';  and  shot  himself.  He  took  the  revolver  from  the  cu in- 
board. We  always  kept  the  pistol  there,  out  of  the  way  of  the 
children.  He  said  he  was  only  playing  "with  the  girl;  he  must 
have  been  crazy.  After  that  I  sent  wife  and  Charley  out  and 
shut  the  door.  After  that  I  went  back  into  the  room,  and  sit 
there  most  half  the  night,  thinking  what  I  should  do.  I  came 
to  the  conclusion  to  bury  him,  because  I  was  so  overcome  with 
fright.  I  thought  I  should  be  blamed  for  it.  I  took  him  down 
in  the  cellar.     I  carried  him  out.     I  did  not  search  the  body." 

On  cross-examination  defendant  said:  "After  his  death  I 
did  not  take  any  papers  from  his  person.  I  took  no  money 
from  his  person.  I  took  no  papers  from  his  ranch.  I  took 
some  old  bed-clothes  from  his  ranch.  We  had  used  what  we 
had  to  cover  him  up.  I  did  not  know  that  Faucett  had  about 
his  person  or  his  ranch  any  notes  or  accounts.  I  do  not  know 
what  became  of  his  money  nor  papers  that  he  had,  if  any. 
After  he  had  shot  himself,  I  picked  up  the  dead  body,  txnd  put 
it  on  the  bed.  I  then  picked  the  body  up  off  the  bed,  and 
carried  it  out  of  the  house  into  the  cellar,  and  burie  I  him  ia 
the  side  of  the  cellar."  The  body  was  left  buried  about  three 
months,  when  the  defendant  uncovered  it,  and  with  an  axe  cut 
off  the  head,  arms,  and  limbs,  and,  after  a  fruitless  attempt  to 
burn  the  remains,  again  buried  the  body.  The  witness  then 
went  on  to  say:  "  Faucett  shot  himself  with  my  pistol.  He 
shot  himself  in  the  back  part  of  the  head,  back  of  the  ear.  I 
do  not  know  whether  it  broke  in  the  skull  or  not.  The  bullet 
did  not  go  through  Faucett's  head.  It  lodged  in  his  right  eye. 
After  Faucett  shot  himself,  I  picked  up  the  bill  of  sale,  and  put 
it  in  the  cupboard.  I  put  the  letter  in  my  pocket  and  after- 
wards gave  it  to  Capt.  Palmer.  I  went  out  to  the  ranch,  and 
brought  liack  the  tool-box  with  me.  I  took  what  writing  there 
was  in  the  tool-box.  There  were  a  lot  of  papers  in  there.  I 
did  not  notice  what  they  were.  I  burned  them  up;  burned 
them  to  get  rid  of  them.  I  did  not  look  to  see  what  they  .vere. 
I  went  to  the  ranch  about  seven  o'clock.  Cannot  give  any 
reason  for  waiting  until  after  dark  before  I  went  out  to  the 
ranch.  I  did  not  bury  the  body  until  the  next  ni'^ht  after  the 
shootiuiT,  and  after  T  had  been  to  the  ranch.  My  wife  did  not 
help  me  bury  the   body,  nor  to  cut  the  hoad  and  feet  off.      She 
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did  not  assist   me  in  doing  anything  with  the  body.     I  told  my 
wife  that  I  had  tiken  the  body  off  and  buried  it." 

The  appellants  present  several  grounds  of  error,  which  they 
claim  were  committed  by  the  court  below. 

1.  On  the  trial  of  the  case  it  Ls  claimed  that  the  prosecution 
offered  in  evidence  two  bills  of  sale,  marked  "  Plaintift's  Ex- 
hibits A"  and  "  B,"  and  that  tlie  said  exhibits  were  admitted  in 
evidence,  notwithstanding  they  were  objected  to  by  the  defend- 
ants. After  a  careful  examination  of  the  transcript,  we  fail  to 
find  any  exhibits.  At  page  101  of  the  transcript  we  find  where 
the  pixwecution  offers  "  Exhibits  A"  and  "  B,"  but  the  contents 
of  the  papers  are  not  set  forth;  and  the  question  as  to  their  ad- 
missibility cannot  be  considered  by  this  court,  because  they  are 
not  embodied  in  the  bill  of  excej)tions,  and  we  cannot  go  out- 
side the  record,  and  take  from  appellant's  brief,  statements  of 
what  they  say  are  copies  of  papers  that  were  introduced  as  evi- 
dence on  the  trial  of  the  cause  below.  (State  v.  Baker,  8  Nov. 
145;  State  v.  Larkin,  11  Nev.   320;  State  v.  Afills,  12  Nev.  405.) 

The  record,  however,  contains  enough  testimony  to  show 
that  the  exhibits  were  offered  in  evidence  for  the  purpose  of 
showing,  by  identification  and  comparison  of  the  signatures, 
that  the  signature  of  "  Miles  Faucett "  to  the  bill  of  sale  con- 
veying his  property  and  effects  to  the  defendant  Josiah  Potts, 
was  in  the  handwriting  of  Mrs.  Potts.  It  was  clearly  admissi- 
ble for  the  prosecution  to  prove,  if  it  could,  that  Mrs.  Potts  had 
written  the  name  of  Miles  Faucett  to  this  bill  of  sale,  as  it 
would  tend  to  show  motive  for  the  homicide.  It  is  true  that 
the  bill  of  sale  from  Faucett  to  Potts  had  been  lost,  and  that  it 
was  not  exhibited  at  the  trial.  The  comparison  of  signatures  at 
the  trial  was  made  between  exhibits  A  and  B,  one  of  which  was 
claimed  to  be  in  the  handwriting  of  Faucett,  and  the  other  in  the 
handwriting  of  Mrs.  Potts,  showing  a  similarity  in  the  sig- 
natures. There  was  no  testimony  tending  to  show  that  a  com- 
parison had  been  made  between  the  signatures  on  the  exhibits 
with  the  signature  on  the  bill  of  sale  that  was  lost.  It  must  be 
admitted  that  the  character  of  this  testimony  was  in  many  re- 
spects  unsatisfactory,  and  it  could  have  been  argued  with  much 
force  by  api)ellants*  counsel  at  the  trial  that  it  was  insuthcient 
to  establish  the  fact,  beyond  a  reasonable  doubt,  that  Mrs.  Potts 
had  signed  Paucett*s  name  to  the  lost  bill  of  sale.  The  con- 
viction   of     appellants     is    not,    however,    dependen^  @l9feQf^ 
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weight  to  be  given  to  this  testimony.  The  evidence,  independ- 
ent of  this  testimony,  is  clear  and  convincing  as  to  the  guilt  of 
both  defendants.  Viewed  in  any  light,  it  is  apparent  that  the 
admission  of  the  exhibits  A  and  £,  and  proof  of  the  similarity 
of  the  signatures  of  Faucett,  could  not  have  prejudiced  the 
defendants.  It  does  not  affirmatively  appear,  as  claimed  by 
appellants'  counsel,  that  the  exhibits,  and  the  testimony  with 
reference  to  the  signatures  thereto,  were  admitted  for  the  pur- 
pose of  proving  a  separate  and  distinct  offense  from  that 
charged  in  the  indictment.  If  the  testimony  established  the 
fact  that  she  had  committed  a  forgery,  that  fact  was  only  inci- 
dental to  the  fact  in  issue.  The  fact  that  such  evidence  also 
tends  to  prove  another  and  distinct  crime  from  that  of  murder 
does  not  destroy  its  admissibility  for  the  legitimate  purpose  of 
proving  a  motive  for  the  crime  of  murder.  It  might,  with  just 
as  much  plausibility  and  reason,  be  claimed  that  the  testimony 
given  by  Linebarger,  to  the  effect  that  Faucett  had,  just 
previous  to  going  to  Potts*  house,  about  one  hundred  dollars, 
was  inadmissible,  because,  when  considered  with  the  other  fact, 
that  no  money  was  found  upon  the  body  of  the  deceased,  it 
tended  to  show  a  distinct  offense,  to  wit:  the  crime  of  robbery. 

2.  The  second  assignment  is  that  the  court  erred  in  giving 
the  following  instruction  to  the  jury  at  the  request  of  the  pi-ose- 
cution:  "The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  doubt  which  the  juror  is  allowed  to  retain  on  his  own  mind, 
and  under  the  influence  of  which  he  should  frame  a  verdict  of 
not  guilty,  must  be  a  reasonable  one,  A  doubt  produced  by 
undue  sensibility  in  the  mind  of  any  juror,  in  view  of  the  con- 
sequences of  his  verdict,  is  not  a  reasonable  doubt,  and  a  juror 
is  not  allowed  to  create  sources  or  materials  of  doubt  by  resort- 
ing to  trivial  or  fanciful  suppositions  and  remote  conjectures 
as  to  possible  state  of  facts,  differing  from  that  established  by 
the  evidence.  You  are  not  at  liberty  to  disbelieve  as  juroi*s,  if 
from  the  evidence  you  believe  as  men.  Your  oath  imposes  on 
you  no  obligation  to  doubt,  where  no  doubt  would  exist  if  no 
oath  had  been  administered."  The  objection  to  the  instruction 
is  that  it  is  another  and  different  definition  of  "reasonable 
doubt"  from  that  required  by  the  statute  of  1889,  27.  'The 
statutory  definition  is  as  follows:  "A  reasonable  doubt  is 
one  based  on  reason.  It  is  not  mere  possible  doubt,  but  is 
such   a   doubt  as   would   g>vern   or   control   a  person /in  the  mwe 
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weighty  affairs  of  life.  If  the  minds  of  the  jurors,  after  the 
entire  comparison  and  consideration  of  all  the  evidence,  are  in 
such  a  condition  they  can  say  they  feel  an  abiding  conviction 
of  the  truth  of  the  charge,  there  is  not  a  reasonable  doubt. 
Doubt,  to  be  reasonable,  must  be  actual  and  substantial;  not 
mere  possibility  or  speculation."  The  prosecution  in  this  case 
relied  on  circumstantial  evidence  for  a  conviction,  and  under 
that  theory  the  case  was  tried  and  the  instruction  complained  of 
given. 

The  earliest  record  we  have  where  the  substance   of  the  instruc- 
tion   was    given   is  in  the  case  of  Cormnonw.  v.  HarmaUy  4  Pa. 
St.    273,    in    which   case    the    prosecution    relied    upon    circum- 
stantial  evidence.      Chief   Justice  Gibson,    in  charging  the   jury, 
used    the    following  language:      "  All  evidence   is   more   or   less 
circumstantial,   the   difference    being    only    in   degree;    and   it   is 
sufficient    for    the    purpose    when    it    excludes   disbelief  that   is 
actual,  and  not  technical  disbelief;  for  he  who  is  to  pass  on  the 
question    is   not  at    liberty   to   disbelieve   as   a  juror,    while    he 
believes   as   a   man.     It  is   enough   that  his   conscience  is  clear." 
This   instruction    was   not   intended   by   the   learned  chief  justice 
as     a    definition     of     "reasonable    doubt" — for     in     his    closing 
remarks  to  the   jury  he  defines   a  "reasonable  doubt" — but   had 
reference   to   the  evidence  in  the  case,  and  admonished  the  jury 
that    they    ought  not    to    disbelieve    as    jurors,    if    they    would 
believe  as  reasonable  men.     In  the  case  of  Fife  v.  Commonw.y  29 
Pa.  St.  438,  Lewis,  C.  J.,  commenting  upon  an  instruction  copied 
from   the    above,   said:      "  It   must   be    remembered   that    jurors 
are  men,    and  that  it  is   because   they   have   human   hearts   and 
sympathies    and    judgments   that    they    are     selected     to    deter- 
mine   upon     the     rights     of     their    fellow-men.     If     they     were 
more   or  less  than   men   they    would   not   be   the   constitutional 
peers  of  the   prisoner,  and    would   be    disqualified   to   decide   his 
cause.      The    term    *  jurors*    means    nothing    more    than    twelve 
men     qualified     and     sworn     to    tiy    a    cause   according  to   the 
evidence.      Their     oaths    as     jurors     rest    on    their    consciences 
as    men,    and     as     men    they     are     accountable      to     God    and 
their  country    for    their     verdict.     Nothing     more     is     demand- 
ed    of     them    as    jurors     than    an     honest     exercise     of    their 
judgment    as     men.      The    evidence    which    produces    conviction 
on  their  minds  in  one  capacity  works  the  same  result  in  another. 
Their  belief  is  the  same  in  both."     In  that  case  the   instruction 
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was  not  taken  as  a  definition  of  "reasonable  doubt."  In  the 
case  of  Nevling  v.  Commonw.,  98  Pa.  St.  334,  the  court,  after  de- 
fining "reasonable  doubt,"  used  the  following  words:  "You  can- 
not doubt  as  jurymen  while  you  believe  as  men."  Justice  Green, 
after  passing  upon  the  definition  of  "reasonable  doubt,"  as 
explained  by  the  court,  and  holding  the  same  to  be  correct, 
then  said:  "The  learned  judge  then  proceeded  to  say  that  the 
doubt  must  be  a  reasonable  one,  and  that  jurymen  could  not 
doubt  as  jurymen  what  they  believe  as  men.  In  all  this  there 
was  no  error.  It  is  the  familiar  language  found  in  the  text- 
books and  decisions  which  treat  of  the  subject.  The  whole 
language  of  the  judge  must  he  taken  together,  and  we  fail 
entirely  to  perceive  any  tendency  to  mislead  the  jury,  or  to 
lower  the  grade  of  proof  required  to  convict."  In  the  case  of 
McMeen  v.  Co/mnonw.,  114  Pa,  St.  305,  the  following  language  was 
used  in  an  instruction:  "You  should  be  convinced  as  jurors 
when  you  would  be  convinced  as  citizens,  and  you  Hhould  doubt 
as  jurors  only  where  you  would  doubt  as  men."  Justice  Pax- 
son,  after  reviewing  the  decision  above  referred  to,  said:  "The 
language  used  was  in  connection  with  the  evidence,"  and 
in  this  connection  was  proper.  "  Undoubtedly,  a  juror  should 
be  convinced  from  the  evidence  where  he  would  l)e  convinced 
as  a  man,  and  when  the  language  is  applied  in  this  way  we  see  no 
technical  error."  The  instruction  given  in  this  case,  without  a 
doubt,  was  copied  from  instruction  number  thirteen  asked  for 
and  given  on  the  part  of  the  proseoution  in  the  case  of  Spies  v. 
People,  122  111.  82;  3  Am.  St.  Rep.  320.  At  page  252,  the  court, 
after  referring  to  the  Pennsylvania  cases  above  mentioned,  said- 
"  By  the  twelfth  and  thirteenth  instructions,  considered  in  connec- 
tion with  the  eleventh  instruction  for  the  state,  and  also  in  connec- 
tion with  the  definitions  of  'reasonable  doubt'  as  embodied  in 
the  instructions  given  for  the  defense,  we  think  the  law  u\x>n 
this  subject  was  correctly  pieaented  to  the  jury."  The  eleventh 
instruction  in  that  case  was  as  to  the  rule  of  law  which  clothes 
every  pereon  accused  of  crime  with  the  presumption  of  inno- 
cence, and  imposes  upon  the  state  the  burden  of  establishing  his 
guilt  beyond  a  reasonable  doubt.  The  twelfth  instruction  is  a 
clear  definition  of  "reasonable  doubt."  The  thirteenth,  the  one 
complained  of,  applied  to  the  evidence  in  the  case.  The  same  in- 
struction was  given  in  the  case  of  W^att  v.  People,  126  111.  9,  and 
approved  by  the  supreme  court  of  Illinois. 
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The  court  instructed  the  jury  fully  as  to  the  law  of  the  case^ 
and  gave  tlie  statutory  definition  of  "reasonable  doubt;"  and 
the  giving  of  the  instruction  complained  of  does  not  give  the 
appellants  any  just  ground  of  exception.  The  instruction  re- 
lates merely  to  the  rules  •  by  which  the  jury  ought  to  be 
governed  in  their  consideration  of  the  evidence  in  the  case.  The 
jurors  were  directed  by  it  to  bring  to  the  consideration  of  the 
evidence  before  them  their  every-day  common  sense  and  judg- 
ment as  i*easonable  men,  and  those  just  and  reasonable  infer- 
ences and  deductions  which  they,  as  men,  would  ordinarily  draw 
from  facts  and  circumstances  proven  in  the  case,  they  should 
act  on  as  jurors.  They  were  not  to  fancy  situations  or 
circumstances  which  they  could  not  draw  from  the  evidence, 
bub  they  were  to  make  those  just  and  reasonable  inferences 
from  the  circumstances  proven  which  the  guarded  judgment 
of  reasonable  men  would  ordinarily  make  under  like  circm- 
stancea. 

The  term  "  reasonable  doubt "  is  well  understood  by  every 
man  of  common  sense.  It  would  be  diflScult  to  select  words 
that  would  define  their  meaning  better  than  is  set  forth  in  the 
statute,  and  we  would  recommend  to  the  judges  that  they  follow 
the  exact  language  of  the  statute,  and  not  attempt  any  further 
explanation.  We  often  find  in  the  expression  of  courts  language 
that  ought  not  to  have  been  used,  but  when  carefully  considered 
in  connection  with  all  other  instructions  in  the  case,  convinces 
the  mind  that  it  could  not  have  misled  the  jury.  This  is  true 
of  the  instruction  under  review.  Standing  alone,  the  law 
would  not  have  been  complied  with.  When  we  read  it  in  con- 
nection with  the  statutory  definition  of  "  reasonable  doubt,"  and 
the  other  instructions  given  in  the  case,  we  are  satisfied  that 
no  prejudicial  error  has  been  committed.  Jurors  are  often 
reluctant  to  find  a  verdict  of  conviction  on  circumstantial  evi- 
dence, however  convincing  the  circumstances  proven  may  be, 
and  the  weight  of  such  testimony  is  often  disparaged  by 
counsel  for  defendants.  It  is  proper,  in  cases  in  which  circum- 
stantial evidence  is  relied  upon,  for  the  court  to  admonish  the 
jury  as  to  their  duty  in  dealing  with  it,  and  a  necessity  often 
exists  for  the  court  to  so  instruct,  in  order  to  secure  a  just  and 
faithful  administration  of  the  law.  Jurors  should  be  admon- 
ished that  circumstantial  evidence  should  be  fairly  and  reason- 
ably considered;  that  such  inferences  should   be   drawn  from   the 
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facts  and  circiinistances  proven  as  would  be  drawn  from  them  by 
just  and  reasonable  men. 

The  court  did  not  err  in  refusing  to  give  instruction  number 
seven,  asked  by  defendants.  As  worded,  it  was  calculated  to 
mislead  the  jury.  Jurora  should  •  carefully  examine  and  give 
due  weight  to  all  the  evidence  in  the  case,  with  an  honest  and 
conscientious  effort  to  reconcile  any  difference  of  opinion  that 
they  may  entertain  as  to  the  truth  of  the  charge;  and  in  cases 
like  the  present  one,  where  the  exact  truth  can  never  be  dis- 
closed, and  where  there  is  a  difference  of  opinions  among 
jurors,  they  should  dispassionately  discuss  the  points  upon 
which  they  differ,  with  a  view  to  agree  if  they  can  conscien> 
tiously  do  so.  But  no  juror  is  required  to  suri^nder  his  con- 
victions unless  he  is  convinced  of  the  truth  of  the  charge.  But, 
as  was  said  in  the  Iowa  case:  '^  A  jury  need  not  be  advised  of 
so  simple  a  proposition.  The  usual  method  of  instructing  upon 
the  measure  of  proof  required  in  criminal  cases  is  sufficient." 
(State  V.  Hamilton,  57  Iowa,  598;  StcUe  v.  Eorrbacher,  19  Iowa, 
160.) 

In  the  case  of  Slate  v.  Smithy  49  Conn.  386,  where  a  similar 
instruction  was  refused,  the  court  said:  "We  think  this  is  not 
sound  law,  and  that  the  court  would  not  have  been  justified  in 
complying  with  the  request.  Although  the  verdict  to  which 
each  juror  agrees  must,  of  course,  be  his  own  conclusion,  and 
not  a  mere  acquiescence  in  the  conclusions  of  his  fellows,  yet,  in 
or^er  to  bring  twelve  minds  to  a  unanimous  result,  the  jurors 
should  examine  with  candor  the  questions  submitted  to  them, 
and  with  due  regard  and  deference  to  the  opinions  of  each 
other.  In  conferring  together,  the  jury  ought  to  pay  proper 
respect  to  each  other's  opinions  and  listen  with  candor  to 
each  other's  arguments.  If  much  the  larger  number  of  the 
panel  are  for  a  conviction,  a  dissenting  juror  should  consider 
whether  the  doubt  in  his  own  mind  is  a  reasonable  one, 
which  makes  no  impression  upon  the  minds  of  so  many  men 
equally  honest,  equally  intelligent  with  himself,  who  have 
heard  the  same  evidence,  with  the  same  attention,  and  with 
equal  desire  to  arrive  at  the  truth,  and  under  the  sanction  of 
the  same  oath;  and,  on  the  other  hand,  if  a  majority  are  for 
acquittal,  the  minority  ought  seriously  to  ask  themselves 
whether  they  may  not  reasonably,  and  ought  not  to,  doubt  the 
conclusion  of   a    judgment    which   is  not    concurred   in    by   most 
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of  those  with  whom  they  are  associated,  and  distrust  the  weight 
or  sufficiency  of  that  evidence  which  fails  to  carry  conviction 
to  the  minds  of  their  fellows.''  (See  also,  Commonwealth  v. 
Tuey,  8  Gush.  2.) 

We  have  examined  the  charge  of  the  court  with  care,  and  it 
fully  and  fairly  presents  the  law  of  the  case.  We  have  also  exam- 
ined the  whole  record,  and  we  do  not  find  that  it  contains  any  error 
prejudicial  to  the  defendants.  The  judgment  of  the  district  court 
is  therefore  affirmed,  and  the  court  below  directed  to  fix  a  day  for 
carrying  the  sentence  into  execution. 


[No.  1313.] 


THE  STATE  OF  NEVADA,  ex  rel.  HENRY  VANSICKLE, 

Relator,  v,  T.  N.  HANSEN  et  al.,  Respondents. 

School  Districts  —  Elections  —  CoNSTRUcrrioN  op  Statute.  —  In  con- 
struing the  provisions  of  section  2  of  the  act  to  provide  for  the  main- 
tenance and  supervision  of  public  schools  (Stat.  1887,  13S,  Sec.  2) 
Heldy  that  the  statute  does  not  authorize  a  separate  May  election  in 
cases  where  parts  of  school  districts  are  within  the  same  election 
precinct. 

Application  for  quo  warranto. 

The  facts  are  stated  in  the  opinion. 

D.  W,  Virgiuy  for  Relator. 

Relator  claims  that  the  trustees  of  said  district  should  be  elected 
each  year,  in  May,  whereas  respondents  were  elected  at  the  general 
election  in  November,  1888.  (See  Stat.  1887,  139,  Sec.  2;. 
Maynard  v.  Johnson,  2  Nev.  25;  Haydon  v.  Board  etc,  Ormshy 
Co.,  2  Nev.  371;  O'Neil  v.  New  York  S.  P.  M,  Co.,  3  Nev.  141; 
Roney  v.  Buckland,  4  Nev.  45;  Gibson  v.  Mason,  5  Nev.  285;  Odd 
Fellows^  etc.  Bank  v.  QuUlen,  11  Nev.  109;  Ex-parte  Siebenhauer, 
14  Nev.  368;  Jackson  v.  Collins,  3  Cow.  89;  Sedg.  Const,  of  Stats., 
256,  258-261.)  • 

J.  R.  Judge,  for  Respondents. 

By  the  Court,  Belknap,  J.: 

The  question   is  whether  trustees  of   the  Grenoa  school  district 
Vol.  XX— 26 
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should  be  elected  at  the  general  biennial  election,  or  at  the  elec- 
tion held  specially  for  school  trustees  in  the  month  of  May  of 
each  year.  The  Genoa  election  precinct  embraces  within  its 
boundaries  nearly  an  entire  school  district,  known  as  the  "  Genoa 
School  District,"  and  also  portions  of  adjacent  school  districts. 
Electors  residing  within  these  portions  of  districts  voted  at  the 
Genoa  precinct  at  the  general  election  of  1888,  at  which  respondents 
were  elected  school  trustees  of  the  Genoa  district. 

It  is  claimed  that  the  election  was  illegal  and  void.  The  statute 
bearing  upon  the  subject  is.  as  follows:  "Sec.  2.  At  the 
general  election  of  the  several  counties  in  this  state  in  the  year 
eighteen  hundred  and  eighty-eight  there  shall  be  elected  by  the 
qualified  electors  of  each  district,  one  school  trustee  for  two 
years,  and  one  trustee  for  four  years  ♦  ♦  ♦  In  all  cases 
where  there  are  two  or  more  school  districts  within  the  same 
election  precinct  ♦  »  ♦  there  shall  be  held  at  each  of  said 
districts  an  election  for  school  trustees  on  the  second  Saturday  of 
May  in  each  year,  at  the  schoolhouse  in  each  of  said  districts.'' 
(Stat.  1887,  139.) 

It  is  contended  that  the  statute  contemplates  the  selection  of 
school  district  officers  by  the  electors  residing  within  the  district 
only;  that  this  intention  in  shown  by  the  foregoing  provisions 
of  the  statute  directing  the  electors  of  each  school  district  to 
elect  trustees,  one  for  the  term  of  two  years,  and  another  for 
the  term  of  four  years,  and  authorizing  the  holding  of  separate 
elections  in  the  month  of  May  of  each  year  by  the  electors  of 
each  school  district  in  cases  where  two  or  more  school  districts 
are  within  the  same  election  precinct.  Pursuing  this  view,  it  is 
said  that  the  election  of  respondents  was  illegal  because  resi- 
dents of  the  portion  of  other  school  dijrtricts  before  mentioned 
participated  at  the  Genoa  school  district  election.  It  is  admitted 
that  the  express  language  of  the  statute  does  not  authorize  a 
May  election  in  the  present  case,  because  the  conditions  required 
by  the  statute  do  not  exist.  There  are  not  "  two  or  more  school 
districts  within  the  same  election  precinct;"  but  there  are  in 
fact  nearly  an  entire  school  district  and  fractional  portions  of 
other  districts.  To  obviate  the  difficulty,  it  is  said  that  the 
statute  should  be  con.strued  to  give  effect  to  the  legislative 
intention,  and  that  words  should  be  interpolated  so  that  it  may 
be  read  to  authorize  separate  May  elections  in  all  cases  where 
parts   of  school  districts  are    within  the   same   election   precinct 
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The  general  design  of  the  statute  is,  as  counsel  claims,  to  confer 
the  right  of  selecting  their  own  school  officers  upon  the  people 
of  each  school  district.  But  even  if  no  good  reason  could  be 
assigned  why  this  design  is  not  more  fully  carried  out,  so  that 
each  district  would  have  an  election  entirely  separate  from  any 
portion  of  any  other  district,  it  would  not  be  the  duty  of  the 
court  to  assume  legislative  power,  and  extend  the  clearly 
expressed  provision  of  the  statute  to  embrace  such  cases.  A 
consideration  of  the  statute,  however,  leads  to  the  conclusion 
that  the  legislature  intended  what  tlie  statute  expresses.  It 
must  be  supposed  that  the  legislature  understood  that  the 
boundary  lines  of  election  precincts  and  school  districts  do  not 
necessarily  coincide.  And  in  order  to  meet  this  condition  the 
law  provides  that,  where  two  or  more  school  districts  are  within 
the  same  election  precinct,  separate  elections  may  be  held. 
From  this  we  assume  that  the  legislature,  having  in  view  the 
general  purpose  of  the  statute,  considered  it  inexpedient  to 
inflexibly  enforce  it,  and  that  the  purpose  of  the  statute  would 
be  sufficiently  accomplished  by  holding  separate  elections  in 
the  class  of  cases  provided  for,  when  the  necessity  is  more 
apparent  than  in  cases  where  there  is  simply  an  overlapping  of 
election  precinct  and  school  district  lines. 

It  is  ordered  that  the  application  for  the  writ  of  quo  wa/rranto  be 
denied. 


[No.  i;i08.]  '%^ 

THE  STATE  OF  NEVADA,  Respondent,  v,  S.  M.  STREETER, 

Appellant. 

Criminal  Law  —  Corroboration  of  Acoompuce  —  Evidbkce.  —  The 
evidence  to  corroborate  the  testimony  of  an  accomplice,  as  required 
by  section  365  of  the  criminal  practice  act  (Gen.  Stat.  4245)  is  sufficient 
if  it  tends  to  connect  the  defendant  with  the  commission  of  the  of- 
fense. 

Idem — ^Incest. — The  testimony  in  this  case  reviewed:  Held,  sufficient 
to  corroborate  the  testimony  of  the  prosecuting  witness  in  a  case  of 
incest.     (See  opinion. ) 

InEM —Reasonable  Doubt. — The  instructions  in  this  case  upon  the  subject 
of  reasonable  doubt  were  identical  with  those  given  in  StcUe  v.  PotU^ 
anU,  and  same  ruhng  applied. 
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Idbm  —  Weight  to  be  Given  to  Defendant's  Testimony  —  Instruc- 
tions.— The  court  did  not  err  in  instructing  the  jury  that  in  consider- 
ing the  weight  and  effect  to  be  given  to  the  defendant's  evidence  the 
jury  should,  in  addition  to  noticing  his  manner  and  the  probability 
of  his  statement  taken  in  connection  with  the  evidence  in  the  caAe» 
"consider  his  relation  and  situation  under  which  he  gives  his  testi- 
mony, the  consequences  to  him  relating  from  the  result  of  this  trial* 
and  all  the  inducements  and  temptations  which  would  ordinarily 
influence  a  person  in  his  situation;  you  should  carefully  determine 
the  amount  of  credibility  to  which  the  evidence  is  entitled;  if  convincing; 
and  carrying  with  it  a  belief  in  its  truth,  act  upoa  it;  if  not  you  have  a 
right  to  reject  it." 

Objections  to  Questions  —  When  Immaterial.  —  Objections  to  ques- 
tions asked  a  witness,  and  ruled  out  by  the  court,  become  immaterial, 
and  will  not  be  considered  in  the  appellate  court,  where  it  affirmatively 
appears  that  the  witness  was  afterwards  allowed  to  answer  questions  of 
the  same  import. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Elko 
County. 

R.  R.  BiGELOW,  District  Judge. 

The  facts  sufficiently  appear  in  the  opinion  and  head  notes. 

J,  W,  Dorsey  and  J,  A.  Flummer,  for  Appellant 

I.  The  testimony  in  this  case  introduced  as  corroborative  of  the 
testimony  of  the  prosecuting  witness,  is  wholly  insufficient  to  con- 
nect the  defendant  with  the  commission  of  the  offense.  (Testimony 
reviewed.) 

The  necessity  of  corroboration,  and  the  character  and  extent 
of  such  corroboratory  evidence,  is  the  subject  of  statutory  law  in 
this  state.  (Gen.  Stat  4245.)  The  law  goes  to  the  full  extent  of 
requiring  the  cori'oboratory  evidence  of  itself,  and  without  reference 
to  the  testimony  of  the  accomplice,  to  connect  the  defendant  with 
the  commission  of  the  offense  —the  very  thing  for  doing  which 
the  prisoner  stands  indicted.  Corroboration  as  to  time,  place,  and 
circumstances  of  the  transaction  is  insufficient.  (Childers  v.  State 
52  Ga.  106;  Hammock  v.  ^tate,  52  Ga.  397;  Middleton  v.  StaU,  52 
Ga.  527.) 

II.  The  statute  applies  not  only  to  accomplices,  in  a  techni- 
cal sense,  but  to  «11  witnesses  who  were  particeps  eriminis 
whether  as  principals  or  accessories.  The  term  accomplice  is 
not  used  in  the  restricted  or  technical  sense.  (Ervin  v.  State, 
1  Tex.  App.  301;  Kellij  v.  State,  1  Tex.  App.  629;  Boach  v.  StaU, 
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4  Tex.  App.  46;  Hamilton  v.  Slate,  26  Tex.  App.  206;  Davis  v.  State,  2 
Tex.  App.  588;  Boyd  v.  State,  24  Tex.  App.  570;  5  Am.  St.  Rep.  908.) 

III.  The  court  erred  in  giving  the  instruction  in  relation  to 
the  weight  and  effect  to  be  given  the  evidence  of  the  defendant. 
{Hartford  v.  State,  96  Ind.  461;  Pratt  v.  State,  56  Ind.  179; 
Oreerv.  State,  53  Ind.  420;  Unruh  v.  State,  105  Ind.  123;  Bird 
V.  State,  107  Ind.  154.)  The  imperative  instruction  of  the  court 
was  a  direct  invasion  of  the  province  of  the  jury. 

IV.  The  court  erred  in  sustaining?  objections  to  the  following 
questions,  asked  upon  the  crosa-examination  of  Ida  Gardner:  (1) 
*'  Did  your  husband  write  to  you  and  tell  you  that  he  wanted  you  to 
stand  in  and  help  tp  cinch  the  old  man — referring  to  Mr.  Streeter, 
your  father  1"  (2)  "  You  are  now  testifying  on  this  stand,  and  you 
have  appeared  as  a  witness,  haven't  you,  because,  and  only  because* 
you  have  been  told  to  do  it  by  your  husband  1 "  (State  v.  Cooper, 
S3  Mo.  698;  1  Whar.  Ev.,  Sees.  408,  544,  547,  549,  661;  Greenl. 
Ev.  450;  State  v.  Reeves,  97  Mo.  668;  10  Am.  St.  Rep.  349. 

John  F.  Alexander,  Attorney-General,  for  Respondent. 

I.  The  cases  cited  by  appellant  have  no  application  to  this 
case. 

II.  The  preponderance  of  authority  in  this  country  is  that 
a  jury  may  convict  a  prisoner  on  the  testimony  of  an  accom- 
plice alone,  though  the  court  may,  at  its  discretion,  advise  them 
to  acquit,  unless  such  testimony  is  corroborated  on  material 
points.  (1  Whar.  Grim.  Law,  783;  People  v.  Gibson,  53  Gal. 
601;  Johnson  v.  State,  65  Ind.  269;  Ulmer  v.  State,  14  Ind.  52; 
State  V.  Wart,  51  Iowa,  587;  People  v.  Bol/e,  61  Gal.  541;  People 
v.  Cochran,  61  Gal.  549;  State  v.  Chapman,  6  Nev.  320;  Sta^  v. 
Lambert,  9  Nev.  321;  Hamilton  v.  People,  29  Mich.  178;  Linsday 
V.  PeopU,  63  N.  Y.  143.) 

By  the  Gourt,  Murphy,  J. 

The  appellant  was  convicted  of  incest.  It  is  claimed  that  the 
evidence  is  insufficient  to  support  the  verdict  of  the  jury,  in  this: 
that  the  testimony  of  the  prosecuting  witness  is  uncorroborated, 
and  that,  therefore,  a  conviction  was  improperly  had,  relying 
upon  the  statutory  provision.  Section  4245,  Gen.  Stat.  Nev. 
reads:  "  A  conviction  cannot  be  had  upon  the  testimony  of  an 
accomplice,    unless   he   be   corroborated   by   such    other    evidence 
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as  shall  tend  to  connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  shall  not  be  sufficient  if  it 
merely  shows  the  commission  of  the  offense,  or  the  circum- 
stances thereof/' 

Upon  an  examination  of  the  transcript,  it  appears  therefrom 
that  there  was  some  evidence  tending  to  corroborate  the  accom- 
plice. Defendant  was  in  the  habit  of  taking  the  prosecuting 
witness  with  him  to  the  River  ranch,  and  there  remaining  over 
night,  and  on  one  occasion  they  occupied  the  same  bed,  in  the 
presence  of  the  witnesses,  Neely  and  Dakin.  He  admits  these 
facts.  He  also  admits  the  fact  that  hia  attention  was  called  to 
the  condition  of  his  daughter,  and  that  he  took  her  to  San 
Francisco  and  placed  her  in  St.  Mary's  hospital,  where  she 
gave  birth  to  a  child,  after  which  he  sent  her  to  Iowa  by  the 
southern  route.  She  was  brought  from  Iowa  by  the  sheriff  of 
Elko  county.  While  she  was  at  the  hospital  awaiting  confine- 
ment, she  wrote  to  her  sister,  in  this  state,  charging  that  their 
father  was  the  one  who  had  committed  the  crime.  Publicity 
appears  to  have  been  given  to  the  accusation,  and,  several 
months  before  the  finding  of  the  indictment,  persons  acting  in 
behalf  of  the  defendant  persuaded  her  to  make  an  afKdaviti 
fully  denying  the  charge,  and  also  to  copy  and  sign  a  letter  to 
the  same  effect,  drawn  in  the  interest  of  defendant,  and  ad- 
dressed to  this  same  sister  who  was  present  at  the  time  of 
writing  and  signing  the  letter.  It  may  be  said  of  this  circum- 
stance, as  well  as  each  of  the  others,  that  it  does  not  of  itself  ne- 
cessarily tend  to  establish  guilt,  and  it  is  true  that  an  inno- 
cent father  might  have  done  any  of  these  things;  but  taken  as 
a  whole,  these  circumstances  form  a  combination  tending  to 
connect  defendant  with  the  commission  of  the  offense.  The 
court  instructed  the  jury  that  a  conviction  could  not  be  had 
upon  the  testimony  of  an  accomplice  alone,  without  corrobora- 
tion. All  tliat  the  statute  requires  is  that  the  cii*cumstances 
should  be  such  as  to  convince  the  jury;  such  as  to  induce  them 
to  believe  that  the  accomplice  had  sworn  truly  and  that  the 
charge  was  true.  If  the  jury  are  satisfied  with  the  weight  of 
the  corroborating  circumstances,  it  is  enough.  The  jury  may 
disregard  the  testimony  of  an  accomplice,  or  of  any  other  witness 
who  admits  that  he  has  previously  made  other  and  different 
statements,  or  has  sworn  to  a  different  state  of  facts  from  that 
which    he   testifies   to   on   the   witness-stand,   yet    they   are    not 
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bound  to  do  so.  They  may  give  to  the  testimony  of  the  witnesses 
such  credit  as,  in  view  of  all  the  circumstances,  including  any 
corroborating  testimony  that  may  have  been  introduced,  they  may 
deem  it  entitled  to. 

Mr.    Justice   Whitman,   in   the   case   of  State   v.    Chapman,    6 
Nev.     325,    said:      "How    much   the    weight   of    this    evidence 
may    be    is  not  for    this  court  to  decide.      It   is   evidence   tend- 
ing  to   a   statutory   corroboration,   considered    by    the   jury    suf- 
ficient."     In   the   case   of  People   v.  Cloonan,    50   Cal.    450,   the 
court  said:     "It  is  sufficient,  if  it  tends  to  connect  the  defend- 
ant with   the  commission   of  the  offense."      To   the    same    effect 
are   the   cases   of   People   v.    Townsley,    39    Cal.    405;    People    v. 
Clough,   73  Cal.  351.     In  the  caae  of  State  v.  Miller,  65  Iowa,  63, 
the  court  said:     "  But  it  is  for  the  jury  to  weigh  and  determine  the 
effect  of  such  evidence  and  its  sufficiency;  and  each  cause  must  be 
determined  upon  its  own  facts,  because,  in  the  nature  of  things,  the 
corroboration  cannot  be  the  same  in  any  two  cases."    In  New  York, 
where  they  have  a  statute  similar  to   ours,  all  that  is  required  is 
some  other  evidence  fairly  tending  to  connect  the  defendant  with 
the  commission  of  the  crime  charged,  so  that  the  conviction  will 
not  rest  entirely  upon  the  evidence  of  the  accomplice.   '  The  ques- 
tion as  to  whether  the  evidence  is  sufficient  corroboration  is  for  the 
determination  of  the  jury.     (People  v.  Ogle,  104  N.  Y.  513;  People 
V.  Everhardt,  104  N.  Y.   594;  People  v.  JSUiott,  106  N.  Y.  292.) 
In     the     case     of    Roberta    v.    State,    55    Ga.     221,    the     court 
said:      "If  they,    (meaning   the  jury,)    found   he  was  an   accom- 
plice, still  there  is,  in  our  judgment,    sufficient    evidence  to  cor- 
roborate the    witness.       He    (the    defendant)    had   access   to   the 
store   of  Jack,  delivered  coke.     *     ♦     *     At  all  events,  the  two 
questions,    whether   he    was    an   accomplice,    and,  if  so,    whether 
he  was   supported    by   other   evidence,    were   fairly    submitted   to 
the  jury;  and   if  they  found,  either    that  he    was  not  an  accom- 
plice, or  that  he  was  supported,  if  an  accomplice,  the   verdict  is 
sustained.       *       *      *      They    might   have   found   the    latter,   for 
there   are    circumstances,    though   slight,    tending    to   corroborate 
Fain's  evidence."     The  case   of    Hamma/ik  v.    State,    52    Ga.  402, 
cited     by   apjwllant,     sustains   the   views   herein    expressed.       In 
Childers  v.  State,   Id.   106,   and   the  case  of    M  id  die  f  on   v.  State, 
Id.      527,     there     was      neither      testimony      nor     circumstances 
to     connect     the     parties      with     the     commission     of     the     of- 
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fenses  but  the  contrary.  In  the  Childers  case  the  mother 
testified  that  he  was  at  home  and  in  bed  at  the  very  time 
that  the  robbery  was  said  to  have  been  committed.  None 
of  the  other  defendants  attempted  to  implicate  Childers,  except 
Lee.  In  the  Middleton  case  there  was  not  a  circumstance  to 
conaect  him  with  the  murder,  except  the  statement  of  Thurman, 
uncorroborated.  In  the  case  of  BeU  v.  State^  73  Ga.  572,  the 
court  said:  **  While  a  conviction  cannot  be  had  upon  the 
uncorroborated  evidence  of  an  accomplice,  ♦  *  *  yet  it  is 
impracticable  to  lay  down  any  rule  as  to  the  precise  amount  of 
evidence  which  is  requisite  to  sustain  the  accomplice's  account, 
*  *  *  further  than  that  there  must  be  other  evidence  sufficient 
to  satisfy  the  jury  of  the  fact." 

The  statements  of  an  accomplice  should  be  received  with  great 
caution,  and  the  court,  as  the  court  did  in  this  case,  should  always 
so  advise;  yet  if  the  testimony  of  the  accomplice  obtains  full  credit 
with  the  jury,  and  they  are  fully  convinced  of  its  truth,  any  fact  or 
circumstance  which  tends  to  corroborate  is  admissible,  and 
complies  with  the  statute.  The  case  under  consideration 
is  much  stronger  than  several  of  the  above-mentioned  cases 
in  which  convictions  were  had.  The  uncontradicted  tes- 
timony shows  that  there  was  but  one  bed  at  the  River  ranch  dur- 
ing the  time  that  this  cohabitation  is  alleged  to  have  taken  place; 
that  one  night,  at  least,  father  and  daughter  occupied  th&  same 
bed.  The  night  in  question  Neely  and  Dakin  came  to  the 
ranch.  Asked  permission  to  remain  over  night.  The  defend- 
ant spoke  to  the  dauglitor  and  said,  "Well,  Maud,  I  guess  we 
can  spare  them  the  buffalo  robes ;  '*  and  Maud  answered,  "  Yes." 
The  bed  for  the  travelers  was  made  on  the  floor  of  the  cabin, 
and  consisted  of  a  horse  blanket,  buffalo  robe,  and  an  over- 
coat. There  was  no  other  bedding  in  the  house  except  that 
on  the  bed  occupied  by  the  defendant  and  his  daughter, 
and  it  is  fair  to  presume,  from  the  above  facts,  (and 
the  jury  must  have  come  to  that  conclusion,)  that  the 
defendant  and  his  daughter  intended  to  occupy  the  same 
bed  at  the  River  ranch  that  night;  therefore  they  were  not  pro- 
vided with  any  extra  bedclothes.  Ida  Gardner  testified  that 
during  the  months  of  December,  1887,  and  January,  1888,  her 
father  kept  stock  at  the  River  ranch.  He  would  go  there  two 
or  three  times  a  week  to  feed  them.    That  either  Maud  or  her- 
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self  would  accompany  him.  That  there  was  but  one  bed  in  the 
cabin  at  the  River  ranch,  and  he  never  used  to  take  any  extra 
bedclothes. 

Appellant  assigns  as  error  the  giving  of  the  instructions 
defining  "  reasonable  doubt,"  claiming  that  they  are  conflicting. 
We  had  occasion  to  pass  upon  the  same  question  in  the  case  of 
JStcUe  V.  FottSy  ante,  389,  decided  at  this  term.  We  ther6  held 
that  the  instruction  complained  of,  when  read  in  connection 
with  the  statutory  definition  of  "  reasonable  doubt,"  was  not  a 
reversible  error.     The  same  rule  will  apply  in  this  case. 

The  court  did  not  err  in  giving  the  instruction  as  to  the 
weight  and  effect  to  be  given  to  the  defendant's  evidence. 
This  instruction  was  given  and  approved  of  in  the  case  of 
/'eople  V.  Cronin,  34  Cal.  195,  and  has  been  approved  of  in 
the  following  cases:  State  v.  Hjpner^  15  Nev.  54;  People  Mor- 
row, 60  Cal.  147;  People  v.  Wheder,  65  Cal.  78;  People  v.  O'Neal,  67 
Cal.  379;  Peopk  v.  Kruipp,  71  Cal.  10;  State  v.  St&rrett,  71  Iowa,  388i 
Bressler  y.  People,  117  111.439;  and  in  a  number  of  other  states. 
The  instruction  does  not  invade  the  province  of  the  jury.  It  leaves 
it  to  them  to  determine  what  credit  should  be  given  to  the  defend- 
ant's testimony,  after  considering  all  the  facts  in  the  case.  The 
rulings  of  the  court  sustaining  objections  to  certain  questions  pro- 
pounded to  the  witness  Ida  Gardner  for  the  purpose  of  showing 
her  animus  towards  the  defendant  are  also  assigned  as  error.  The 
rulings,  however,  are  immaterial  and  unnecessary  to  be  considered, 
for  the  i'ea.son  that  the  witness  was  afterwards  allowed  to  answer 
questions  of  the  same  import,  and  by  her  answers  fully  estab- 
lished her  sympathy  with  the  prosecution.  The  evidence  in  this 
case  justifies  the  verdict.  The  corroborating  circumstances  are 
sufficient  to  convince  the  minds  of  a  jury  of  the  guilt  of  the  defend- 
ant.    Judgment  affirmed. 
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[No.   1306.] 

THOMAS   E.    HALEY,   Appellant,  v.    ECTREKA  COUNTY 
BANK,  ET  AL.,  Eespondents. 

DEFAULT — When  it  Should  Not  be  Set  Aside. — On  application,  to  set 
aside  the  default  of  defendants,  it  appeared  that  the  defendants  pro- 
cured the  suit  to  be  instituted  against  themselves.  They  employed  one 
attorney  for  both  sides,  paid  all  fees,  and  managed  the  entire  case  for  a 
time,  withdrew  a  demurrer  they  had  filed,  and  asked  for  and  obtained 
ten  days  to  file  an  answer,  but  filed  none,  and,  after  allowing  nearly  & 
year  to  pass  without  further  action,  a  default  was  entered  against  them. 
They  alleged  that  the  action  was  an  amicable  one,  instituted  for  tbeir 
benefit,  on  plaintifl:*'s  verbal  agreement  to  convey  to  them  on  obtaining 
judgment,  and  that  plaintiff  agreed  not  to  take  a  default  against  them. 
ffeldf  that  this  did  not  excuse  their  delay  in  filing  an  answer,  and  their 
negligence  in  having  one  attorney  only  to  manage  both  sides  of  the  case, 
and  plaintiff's  subsequent  action  in  assigning  the  judgment  to  a  third  per- 
son, was  not  ground  sufficient  to  authorize  the  court  to  set  aside  the 
default. 

Idem— Rules  or  Court— Effect  of.— The  rules  adopted  by  the  district 
court  and  by  the  supreme  court,  were  intended  to  be  supplemental  to 
the  provisions  of  the  statute  as  rules  for  the  government  of  all  proceed, 
ings  in  the  district  court,  and  have  the  same  force  and  effect  as  if  they 
were  incorporated  in  their  statutory  provisions. 

Idem — Verbal  Stipulation — Not  Binding  Kvidencb.— Evidence  of  an  oral 
agreement  by  plaintiff's  attorney  not  to  take  any  default  against  defend- 
ants is  inadmissible  on  the  application  to  set  aside  the  default,  as  this 
would  be  in  effect  an  enforcement  of  such  agreement  in  violation  of  Rule 
27  of  the  district  court. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Eu- 
reka County. 

A.  L.  Fitzgerald,  District  Judge. 
Wren  d'  Cheney,  for  AppelJants: 

I.  The  only  purpose  of  the  action,  as  claimed  by  defend- 
ants, was  to  quiet  their  title.  The  attorney  for  the  plaintiff 
was  employed  by  defendants  for  that  purpose.  His  action  in 
taking  the  default  was  the  authorized  act  of  the  defendants, 
and  is  binding  upon  them.     (Weeks  on  Attys.,  Sec.  217.) 

II.  The  court  below  should  have  stricken  out  all  evidence  of 
any  agreement  with  the  attorney  of  plaintiff,  on  the  ground 
that  it  was  not  in  writing.  (Gen.  Stat.  2.'»38;  Borkheim  v.  North 
B.  d'  M.  Ins,  Co.,  38  Cal.  623;  Merritt  v.  WUcox,  62  Cal.  238; 
Preston  v.  HUI,  50  Cal.  53;  19  Am.  Eep.  «47;  Smith  v.  Pdack,  2  Cal  92 
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Gobm  V.  Goldsberry,  72  Ind.  44;  Louisville  N,  A.  d:  O.  K,  Co.  v. 
Boland,  70  Ind.  695.) 

III.  The  court  erred  in  receiving  or  regarding  oral  testi- 
mony of  agreements  made  out  of  court  respecting  the  pro- 
ceeding in  the  action.  (Rule  27,  District  Court.)  Rules  of 
court  adopted  under  statutory  authority,  without  any  reservation 
in  the  rules  of  a  power  to  except  any  case  from  their  opera- 
tion, are  as  binding  upon  both  courts  and  suitors  as  a  statute. 
(Gen.  Stat.  3612;  Quynn  v.  Brooke,  22  Md.  295;  Bunba/r  v. 
Conway,  11  G.  &  J.  97;  Thompson  v.  Hatch,  3  Pick.  512;  Alex- 
ander V.  Alexander^  5  Pa.  St.  277;  Tripp  v.  Brownell,  2  Gray, 
402;  SairU  Croix  L.  Co.  v.  Pennington,  2  Dakota,  480;  Hanscm 
V.  McCue,  43  Gal.  178;  Coyote  Co,  v.  RuhU,  9  Or.  121;  Walk^ 
V.  DucToa,  18  La.  Ann.  703;  Matter  of  Mocyre,  108  N.  Y.  280; 
WaU  v.  Waa,  2  Har.  &  G.  79:  Brooks  v.  Mead,  Walk.  Ch.  (Mich.) 
389;  Hughes  v,  Jackson,  12  Md.  450;  Maherry  v.  Morse,  43  Me. 
176;  Dixon  v.  Brophey,  29  Iowa,  460.) 

IV.  The  court  should  have  disregarded  the  entire  evidence 
of  defendants,  because,  if  true,  it  showed  an  agreement  in 
direct  violation  of  every  moral  and  legal  obligation  and  duty  of  an 
attorney  to  his  client.  (Weeks  on  Attys.,  Sees.  259,  260,  271,  287; 
Wyatt  V.  BueU,  47  Gal.  624.) 

V.  The  evidence  of  defendants  showed  that  they  were  not 
entitled  to  any  relief  from  the  default.  That  the  suit  was  a 
fictitious  one — fraud  upon  the  court.  {Lord  v.  Veazie,  8  How. 
254;  Smith  v.  Brovm,  3  Tex.  360;  49  Am.  Dec.  748:  Smith  v. 
Junction  B.  Co.,  29  Ind.  546  ) 

VI.  The  evidence  shows  that  the  whole  design  and  purpose 
of  the  action  was  to  perpetrate  a  fraud  upon  Townshend  and 
his  creditors,  notwithstanding  the  defendants  received  and  held 
the  property  in  trust  for  him.  Courts  will  not  in  any  form  of 
proceeding  relieve  a  party  from  the  consequences  of  the  treach- 
ery of  a  confederate  in  an  illegal  and  fraudulent  transaction,  but 
will  give  full  force  and  effect  to  whatever  has  been  executed.  (Peter- 
son V.  Brown,  17  Nev.  172;  45  Am.  Rep.  437;  Allison  v.  Hagan,  12 
Nev.  38;  McCausland  v.  Balston,  12  Nev.  195;  28  Am.  Rep..  781.) 

VII.  A  judgment  will  not  be  opened  to  enable  a  defendant 
to  assert  a  fraudulent  or  inequitable  defense.  (Marsh  v.  Lasher^ 
13  N.  J.  Eq.  254;  Park&r  v.  Grant,  1  John.  Ch.  630;  Bamett  v. 
Bamett,  83  Va.  504;  Etving  v.  Jennings,  15  Nev.  379.) 

VIII.  While    a     judgment    obtained    for    the   purposes    and 

*  Digitized  by  LjOOQ IC 


412  Haley  v.  Eureka  C!o.  Bank.  [Sup.  Ct 

Argument  for  Respondents. 

under  the  agreement  assei-ted  by  defendants  is  invalid  as  against 
those  defrauded,  it  is  valid  and  will  be  enforced  as  between  the 
parties.  (Freem.  Judg.  522;  DougJierty'a  Estale,  9  W.  &  S.  189;  42 
Am.  Dec.  326;  Thompson's  Appeal,  57  Pa.  St.  175.) 

IX.  A  party  desiring  to  have  a  default  set  aside  by  motion, 
must  show  in  support  of  his  motion  some  of  the  statutory 
grounds.  (Gerish  v.  Johnson,  6  Min.  23;  People  v.  O'ConneU,  23 
Cal.  282;  Baker  v.  O'Riordan,  65  Cal.  3fi8.)  The  denial  of  the 
motion  is  no  bar  to  an  action  to  set  aside  the  judgment  on  the 
ground  of  fraud.     {Blank  v.  Blank,  107  N.  Y.  91.) 

X.  After  default  the  defendants  have  no  right  to  participate 
further  in  the  action.     {People  v.  Culverioell,  44  Cal.  620. 

Baker  <t  Wines,  for  Respondents. 

I.  The  clerk  had  no  authority  to  enter  a  judgment  by  default 
The  contention  of  appellant  that  there  has  been  a  transfer  of 
the  judgment  to  an  innocent  purchaser  is  without  merit.  (Gen. 
Stat.  3174;  People  v.  WeU,  53  Cal.  253;  WUUonv.  CUaveland.m 
Cal.  192;  Providence  Tool  Co.  v.  Prader,  32  Cal.  634;  91  Am.  Dec. 
698;  Wharton  v.  Harlan,  68  Cal.  422;  Ballard,  v.  Purcell,  1  Nev. 
342.)  The  claim  or  demand  of  the  plaintiff,  not  being  upon  contract, 
the  clerk  had  no  authority  to  enter  the  judgment.  {Elliot  v.  Jaekr 
son,  3  Wis.  571;  Perri/  v.  Washburn,  20  Cal.  318.) 

II.  The  evidence  reviewed,  and  it  is  claimed  that  this  court 
will  brand  the  conduct  of  plaintiff  as  fraudulent  (Kerr  Pr.  43,  44, 
293,  294;  Martin  v.  Parsons,  49  Cal.  94;  Kelleij  v.  Kriess,  68  CaL 
210;  McKinley  v.  Tuttle,  34  Cal.  235;  Unit^'d  Stales  v.  FlirU,  4  Saw. 
50;  United  States  v.  Throckmorton,  98  U.  S.  61.) 

III.  If  by  any  arrangement,  agreement  or  understanding 
made  with  the  plaintiff  or  his  attorney,  an  unfair  advantage  has 
been  obtained,  or  by  which  the  defendants  were  prevented  from 
making  a  defense  upon  its  merits,  and  by  which  a  default  was 
taken  when  they  had  a  right  to  believe  that  none  would  be 
taken,  the  court  would  still  set  aside  such  default  and  permit 
the  defendants  to  make  their  defense.  (2  Story  EJq.  J.,  Sees.  885, 
887;  Pearce  v.  Olney,  20  Conn.  543;  Dobson  v.  Pea/rce,  12  N.  Y.  156; 
62  Am.  Dec.  152;  Her.  Ex.,  Sec.  399;  Rowland y.  Thompson,^  N. 
C.  714;  Jarman  v.  Saunders,  64  N.  C.  367;  Atkinson  v.  Coon,  64  N. 
C.  576;  Johnson  v.  Eldred,  13  Wis.  482;  Stafford  v.  McMUlan, 
25    Wis.    566;    California  Beet   S,    Co,  v.   Port^,    68   Cal.  369; 

Digitized  by  LjOOQ IC 


Oct.  1889.]       Haley  v.  Eubeka  Co.  Bank.  413 

1 

Opinion  of  the  Court — Hawley,  C.  J. 

Cameron  v.  Carroll,  67  Cal.  500;  Hotve  v.  Coldren,  4  Nev.  171; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  (U.  S.)  332.)  The  practice 
now  in  cases  similar  to  this  is  by  a  motion  rather  than  by  the  old 
writs  in  vogue  prior  to  the  adoption  of  the  code  system.  (Freem. 
Judg.,  Sees.  94,  95;   Ward  v.  Ward,  59  Cal.  139.) 

IV.  The  statute,  (Gen.  Stat.  2538),  and  the  authorities  cited 
in  appellant's  brief  are  not  applicable  to  this  case.  Kule  27, 
of  the  district  court,  was  adopted  to  prevent  disputes  as  to  what 
agreements  had  been  entered  into,  where  one  party  was  insisting 
upon  the  enforcement  of  such  agreement  and  the  other  party  waa 
denying  that  any  such  agreement  had  been  made,  and  was  never 
intended  to  apply  to  a  case  like  this. 

V.  The  exercise  of  the  judicial  discretion  will  not  be  reviewed 
by  the  appellate  court,  except  in  cases  where  there  has  been  a 
clear  and  gross  abuse  of  the  power.  {Rowland  v.  Kreyenhagen,  18 
Cal.  455;  Howe  v.  Independence  etc,  Co.,  29  Cal.  73;  Francis  v. 
Cox,  33  Cal.  323;  Chamberlin  v.  County  of  Del  Norte,  77  Cal.  150.) 

By  the  Court,  Hawley,  C.  J.: 

This  appeal  is  taken  from  an  order  of  the  district  court  glint- 
ing defendants'  motion  to  set  aside  the  default  of  said  defend- 
ants. The  proceedings  do  not  in  any  manner  affect  the  Eureka 
County  Bank,  but  relate  to  all  the  other  defendants,  viz.:  B. 
iSadler,  John  Torre,  Charles  Barbieri,  and  the  Nevada  Stage  and 
Transportation  Company.  The  allegations  of  the  complaint  in 
this  action  are  that  the  plaintiff  is  the  owner  of,  and  entitled  to 
the  possession  of,  certain  designated  personal  property,  formerly 
"used  by  one  W.  J.  Townshend  in  connection  with  the  stage 
line  and  stage  business  of  the  United  States  mail  route  between 
Eureka  and  Pioche;''  that  defendants  unlawfully  took,  kept^ 
and  withheld  the  property  from  plaintiff,  and  converted  the 
same  to  their  own  use;  that  the  value  of  said  property  is  six 
thousand  two  hundred  dollars;  and  the  prayer  is  for  a  judg- 
ment for  said  sum.  The  complaint  was  filed  May  9,  1887,  and 
on  the  seventeenth  of  said  month  the  defendants,  by  Baker  & 
Wines,  their  attorneys,  filed  a  general  demurrer  to  the  .com- 
•plaint.  On  the  fifteenth  of  July,  1887,  the  parties  ap})eared  in 
open  court,  and  by  consent  it  was  ordered  that  the  demurrer  be 
overruled,  and  defendants  were  given  ten  days  in  which  to  file 
an  answer.  No  further  steps  were  taken  in  the  case  until  the 
first  of  May,    1888,   when   Henry    Kives,   attorney   for   plaintiff. 
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applied  for  and  obtained  a  default  against  all  the  defendants 
except  the  Eureka  County  Bank,  and  a  judgment  by  default 
was  entered  by  the  clerk  against  them,  and  each  of  them,  for 
four  thousand  two  hundred  dollars.  On  the  fifth  of  June,  1888, 
plaintiff  assigned  said  judgment  to  Jeremiah  Ahern,  and  on 
the  same  day  he  served  a  notice  upon  Baker  k  Wines,  attorneys 
for  defendants,  and  Henry  Rives,  attorney  for  plaintiff,  that 
said  Henry  Kives  was  no  longer  authorized  to  act  for  him 
in  said  cause,  "and  he  is  hereby  discharged  from  further 
authority  in  connection  with  the  said  case,"  and  after 
service  thereof  filed  •  said  notice  with  the  clerk.  On  the 
nineteenth  of  June,  1888,  the  defendants  served  and  filed  a 
notice  of  motion  "for  an  order  setting  aside,  vacating  and 
annulling"  said  default,  and  for  an  order  permitting  defend- 
ants to  file  an  answer,  and  stating  that  said  application  would 
be  made  "  upon  the  ground  and  for  the  reason  that  such  default 
was  taken  and  entered  against  them  through  their  mistake,  in- 
advertence, surprise  and  excusable  neglect,"  and  upon  the 
further  ground  that  it  was  taken  against  them  "in  contraven- 
tion of  an  express  agreement  and  understanding  had  with  said 
plaintiff,  that  no  default,  judgment  or  other  proceedings  should 
be  had  or  taken  against  them."  The  cause  came  up  for  hearing 
on  the  twenty-seventh  of  June.  The  defendants  offered  in 
evidence  the  affidavits  of  Sadler,  Torre  and  Wines,  and  the 
plaintiff  "objected  to  the  introduction  or  consideration  of  all 
portions  of  said  affidavits  which  relate  to  any  promise,  under- 
standing or  agreement  between  the  parties  or  attorneys  con- 
cerning any  of  the  proceedings  in  this  action,  upon  the  ground 
that  said  promise,  agreement  or  understanding  is  not  in  writ- 
ing, filed  with  the  clerk,  or  entered  upon  the  minutes  of  the 
court."  On  the  twenty-sixth  day  of  December,  1888,  to  which 
date  the  matter  had  from  time  to  time  been  continued,  and  the 
affidavits  submitted  subject  to  the  objections,  the  plaintiff  moved 
to  strike  out  all  the  testimony  previously  objected  to,  on  the 
ground  that  the  same  "  was  not  in  writing,"  and  is  incompe- 
tent and  immaterial.  The  decision  was  reserved  until  the 
twenty-second  day  of  March,  1889,  when  the  court  overruled* 
plaintiff's  motion  and  granted  defendants'  motion  to  set  aside  the 
default. 

From   the   affidavits   referred   to,   and   other    testimony  offered 
at   the    hearing,    it    appears:     That   the   action   was^brouffht  by 
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plaintiff  as  the  agent  and  trustee  of  defendants,  and  for  their 
use  and  benefit,  for  the  alleged  purpose  of  protecting  their  title 
to  the  property.  That  the  circumstances  which  led  to  the  com- 
mencement of  the  action  in  his  name  were  that  in  March,  1887, 
W.  J.  Townsh^nd,  while  running  the  stage  line,  became  insolvent, 
and  made  an  assignment  of  all  his  property,  real  and  personal, 
to  the  Eureka  County  Bank.  That  the  defendants  Sadler  and 
Torre  were  sureties  upon  Townshend's  bond  to  the  government 
of  the  United  States  for  the  safe  and  regular  transportation  of 
the  mails  from  Eureka  to  Pioche.  That  said  Townshend  was 
also  indebted  to  defendants  Sadler,  Torre,  and  BarbierL 
That  in  order  to  protect  their  interests  they  purchased  the 
claim  of  the  bank,  and  took  possession  of  said  property;  that 
on  the  twelfth  day  of  March  they  executed  an  agreement 
with  W.  J.  Townshend,  wherein  they  covenanted  and  agreed,  in 
consideration  of  the  assignments,  as  follows:  '*  That  immediately 
upon  the  receipt  by  us  of  all  moneys  which  we  have  agreed  to  pay 
said  Eureka  County  Bank,  and  all  money  now  due  us  from  W.  J. 
Townshend,  together  with  all  which  we  may  hereafter  have  to 
pay  out  in  order  to  conduct  said  stage  line,  and  upon  our  being 
secured  from  loss  by  reason  of  our  being  sureties  upon  the 
mail  contract  bonds  of  said  W.  J.  Townshend,  we  will  transfer 
and  set  over  unto  said  Townshend,  or  his  oi*der,  all  of  said 
property  connected  with  said  lines  which  we  may  acquire  in 
connection  with  the  conduct  of  said  lines,  and  which  we  may 
charge  as  having  been  necessarily  purchased  in  the  conducting 
of  said  lines  and  business.  It  is  also  understood  and  agreed 
that  in  case  we  have  to  pay  interest,  and  any  money,  to  the 
Utah,  Nevada  <fe  California  Stage  Company  in  order  to  carry  on 
said  stage  lines  or  to  retain  possession  of  the  property  herein- 
before mentioned  as  having  been  transferred  to  us,  this  agree- 
ment to  reconvey  shall  not  become  operative  until  such  interest 
and  payment  to  said  Utah,  Nevada  &  California  Stage  Company 
shall  be  repaid  to  us."  That  at  this  time  Townshend  was 
indebted  to  the  Utah,  Nevada  &  California  Stage  Company,  as 
it  claimed,  in  the  sum  of  two  thousand  doUara,  (Townshend 
claimed  the  amount  to  be  less,)  and  said  corporation  then  held 
the  legal  title  to  the  property.  That  thereafter,  and  on  the 
same  day,  the  defendants  Sadler,  Ton*e,  and  Barbieri  and  the 
plaintiff,  Haley,  formed'  the  corporation  defendant  herein. 
That    Sadler    was    elected    president,   and    Haley    se<^tary,  pf 
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said  corporation,  and  the  defendants  Sadler,  Torre,  and  Barbi- 
eri  transferred  and  assigned  their  interest  in  the  property  to 
this  corporation.  That  the  defendants,  in  May,  1887,  purchased 
from  the  Utah,  Nevada  <k  California  Stage  Company  all  its 
interest  in  the  property  for  the  sum  of  two  thousand  dollars. 
That  plaintiff  never  had  any  interest  or  claim  whatsoever  in  or 
to  said  property,  and  never  advanced  or  paid  any  money  there- 
for. That  at  the  time  of  this  purchase  the  defendants 
were  advised  by  Henry  Kives,  their  attorney  in  that  behalf, 
"  that  it  would  be  conducive  to  their  best  interests  to 
have  the  legal  title  to  said  property  taken  in  the  name 
of  some  other  person,  who  would  control  it  in  their  interests,'* 
and  to  have  such  pei*son  institute  an  action  against  the  defend- 
ants and  W.  J.  Townshend,  "for  the  purpose  of  quieting  title 
to  said  property,"  and  vesting  a  perfect  title  in  the  defendants. 
That  after  consulting  with  the  plaintiff,  who  "  was  at  that  time, 
and  had  been  for  years,  the  confidential  friend  and  adviser*  of 
the  defendant  Sadler,  he  agreed  to  take  the  legal  title  to  said 
property  in  his  own  name,  and  to  institute  such  an  action  as 
misfht  be  advised  by  the  said  Henry  Rives  as  necessary  to 
accomplish  the  desired  object,  and  to  pursue  such  a  course,  and 
take  such  steps  in  regard  thereto,  as  would  best  promote  and 
subserve  the  interests  of  the  defendants  in  said  action.  That 
defendants  relied  upon  the  promises  and  good  faith  of  the 
plaintiff  to  conduct  said  suit  in  their  interest,  and  at  the  con- 
clusion of  said  litigation  to  reconvey  said  property  to  them. 
That  the  defendants  engaged  the  attorney  for  the  plaintiff,  and 
assumed  and  became  responsible  for  his  compensation,  and 
paid  all  the  costs  in  this  action.  That  the  default  and  judg- 
ment taken  by  the  plaintiff  without  their  consent  and  the 
assignment  of  the  judgment  "is  the  grossest  fraud  upon  them, 
and  will  work  irreparable  mischief  and  wrong."  That  since 
the  entry  of  judgment  and  the  assignment  thereof,  the  plaintiff 
has  assumed  an  attitude  of  hostility  to  the  defendant  Sadler, 
and  is  now  his  open  and  avowed  enemy,  and  has  attempted,  and 
is  now  attempting,  by  reason  of  their  former  relations  of  trust  and 
confidence,  to  secure  an  unfair  advantage  over  Sadler  and  his  co- 
defendants. 

The  defendant  Sadler,  in  his  affidavit,  "  states  that  it  was  by 
reason  of  the  agreement  upon  the  part  of  plaintiff  that  said 
action    was   entirely   friendly,  and   in    the  interest  of^this  affiant 
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and  the  said  Torre  and  Barbieri,  and  for  the  purpose  and  only 
for  the  purpose  of  protecting  them,  and  each  of  them,  in  the 
title  to  the  pro()erty  described  in  the  complaint,  that  the  same 
was  brought  and  prosecuted;  that  that  was  and  is  the  only 
reason  that  this  affiant  did  not  answer  the  plaintiff's  complaint, 
presuming  and  having  the  right  to  presume,  that  the  plaintiff 
was  acting  bona  fide,  *  *  *  and  would  not  do  or 
suffer  to  be  done  any  act  or  thing  that  would  be  hostile  to  the 
interests  of  this  affiant,  or  either,  of  the  defendant-s.''  That 
*'the  said  plaintiff,  or  the  said  J.  Ahem,  never  had,  nor  have 
they  now  any  interest,  property  or  claim  of  any  kind,  either 
legal  or  equitable,  in  or  to  the  property  described  in  the  com- 
plaint, except  the  interest  vested  in  the  plaintiff  by  the  acts  of 
these  defendants." 

Sadler,  Torre  and  their  attorney,  Wines,  make  the  usii.il 
affidavit  of  merits.  J.  L.  Wines  states  that  "  either  in  the  month 
of  February  or  March,  and  prior  to  the  time  the  judgment  was 
entered  in  the  above  action,  he,  in  company  with  John  Torre, 
went  to  the  office  of  Henry  Rives,  the  then  attorney  of  record 
for  the  plaintiff  hereiil,  for  the  express  purpose  of  having  an 
understanding  with  said  Rives  concerning  said  action.  That  in 
a  conversation  with  said  Rives,  at  said  time,  affiant  said  to 
Rives:  *  We  would  like  to  have  some  understanding  about  that 
case;'  meaning  the  case  or  action  above  entitled.  That  said  Rives 
then  replied  in  substance:  *  You  need  not  give  yourself  any  uneasi- 
ness about  the  matter.  We  do  not  intend  to  take  any  judgment 
against  Torre  and  Barbieri.  We  don't  want  any  judgment 
against  them' — and  finally  said,  as  affiant  turned  to  go  away: 
'  If  any  steps  are  ever  taken,  I  will  let  you  know;  and,  if  I  was 
in  your  place,  I  would  not  make  any  costs  in  the  case.' "  This 
witness  further  states  that  he  entirely  relied  upon  the  state- 
ments of  said  Rives,  and  paid  no  further  attention  to  the  case, 
*'  and  that  but  for  such  statements,  and  but  for  such  reliance 
upon  them,  he  would  have  at  once  filed,  or  caused  to  be  filed, 
an  answer  in  said  cause  in  behalf  of  said  John  Torre  and 
Charles  Barbieri."  Torre,  in  his  affidavit,  corroborates  the 
statement  of  the  witness  Wines. 

Henry   Rives,  on  behalf  of  plaintiff,   testified   as   follows:     "  I 

don't  remember  having  any  such  conversation  with  Wines  as  he 

swears   to  in  his  affidavit,    about   not    going   to    take    judgment 
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against  Torre  and  Barbieri.  I  would  have  recollected  such  a 
conversation,  if  it  had  occurred.  I  won't  say  it  did  not  occur, 
or  to  the  contrary;  but  I  do  not  remember  such  a  conversation 
with  Wines  at  all;  but  I  know  Torre  was  always  anxious  about 
the  case.''  The  plaintiff  testified  in  his  own  behalf  that  there 
never  was  any  agreement  between  him  and  either  of  the  defend- 
ants ^'that  no  judgment  should  be  taken  in  this  case;"  that  he 
paid  $2,000  for  the  property,  in  three  notes,  signed  by  himself, 
Sadler,  and  Jackson;  that  "  those  notes  were  subsequently  taken 
up,  and  others  substituted  iu  their  place,"  without  his  consent; 
that  he  did  not  pay  the  notes  that  were  substituted  for  the  ones 
he  signed;  that  he  did  not  agree  at  the  time  he  bought  the  prop- 
erty, or  at  any  time,  to  manage  or  control  this  property,  or  any 
judgment  he  might  obtain  thereon,  according  to  the  direction 
of  defendants,  or  either  of  them;  that  on  the  other  hand,  he 
told  the  defendant  Sadler  that  when  he  got  possession  of  the 
property  he  would  do  with  it  as  he  did  with  his  own.  Both 
plaintiff  and  Ahern  testify  that  the  assignment  of  the  judgment 
was  made  for  a  valuable  consideration. 

1.  The  questions  presented  by  this  appeal  must  be  deter- 
mined and  disposed  of  without  any  reference  to  the  assignment 
of  the  judgment  If  the  defendants,  upon  the  showing  made, 
wei*e  entitled  to  have  the  default  and  judgment  set  aside  as 
against  the  plaintiff,  the  order  appealed  from  should  be  affirmed, 
regardless  of  any  question  touching  the  validity,  force  or  effeet 
of  the  transfer  of  the  judgment. 

2.  Appellant  contends  that  the  testimony  clearly  shows  that 
this  action  was  instituted  by  the  defendants,  for  the  sole  pur> 
pose  of  defrauding  Townshend  and  his  creditors  of  their  legal 
and  equitable  rights,  and  that  such  fraud  on  their  part  deprives 
them  of  any  relief  in  a  court  of  justice,  under  the  rules  an- 
nounced by  this  court  in  Peterson  v.  BroyjUj  17  Nev.  172,  and 
that  upon  this  ground,  and  for  this  reason,  the  court  erred  in 
setting  aside  the  default.  On  the  other  hand  the  defendants 
testify  that  the  suit  was  not  brought  for  any  dishonest  or  fraud- 
ulant  purpose.  Their  testimony,  however,  is  inconsistent  and 
contradictory.  They  say  the  suit  was  brought  to  quiet  title  to 
the  property;  yet  such  is  not  the  character  of  the  action.  They 
say  it  was  intended  to  shut  Townshend  out;  yet  Townshend 
was  not  made  a  party  to  the  suit,  and  would  not  be  bound  by 
any  judgment  that   might  be   rendered   therein.      Th^^sa^jthe 
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suit  was  brought  for  an  honest  purpose,  yet  fail  to  show  how 
they  could  in  any  manner  have  been  benefited  by  the  suit. 
The  attorney  who  brought  the  suit  and  who  was  employed 
by  defendants  for  that  purpose,  testified  that  the  suit  was 
brought  to  compel  Townshend  to  show  what  good  defense,  if 
any,  he  had,  or  to  relinquish  any  claim  lie  might  have;  that 
he  **  expected  to  quiet  title  against  the  Utah  &  Nevada  Stage 
Company,  Townshend,  and  all  other  possible  claimants;"  and 
that  he  never  made  Townshend  a  party,  because  he  knew  that 
Townshend  "had  sold  out."  The  real  object  of  the  suit,  if  it 
was  an  honest  one,  is  a  mystery  which  is  not  satisfactorily 
explained.  But,  under  the  peculiar  circumstances  of  this  case, 
we  are  of  opinion  that  the  order  of  the  district  court  should  not 
be  reversed  upon  the  ground  that  the  suit  was  instituted  for  a 
fraudulent  purpose.  The  facts  disclosed  by  the  record  are  how- 
ever, of  such  a  nature  as  to  convince  us  that  the  defendants  are 
not  in  a  position  to  complain  of  the  entry  of  the  default,  unless 
they  had  the  right  to  rely  upon  the  verbal  stipulations.  They 
instituted  the  suit  against  themselves,  for  the  purpose  of  secur- 
ing a  judgment.  They  employed  counsel,  paid  all  the  court 
fees,  and  for  a  time,  at  least,  directed  and  controlled  the  pro- 
ceedings. The  attorney  for  plaintiff,  whom  they  employed, 
testified  that  he  first  took  a  default  in  May  or  June,  1887,  and 
then,  at  request  of  Wines,  consented  to  open  default;  that  after 
such  default  was  opened  the  answer  of  the  Eureka  Bank  wag 
put  in;  that  he  knew  of  no  reason  for  pressing  it,  and  he  let  it 
run  one  yeair;  that  he  had  conversations  with  Haley,  Sadler, 
and  Torre  about  the  case  generAlly;  that  they  expressed  a 
desire  to  have  the  matter  terminated,  **and  I  told  clerk  to 
enter  judgment.  Torre  said,  *I  want  this  done  with,'  so  I 
did  what  I  thought  was  satisfactory  to  all  parties,  and  had 
default  entered  and  judgment  taken.  *  *  *  i  have  always 
considered  that  the  case  was  unde^tood  by  the  parties  as  hav- 
ing to  be  carried  to  a  determination,  and  knew  we  could  not 
quiet  title  without  a  judgment;  and  the  reason  why  I  let  default 
run  so  long  was,  I  knew  we  were  entitled  to  it  at  any  time,  and 
that  the  parties  were  better  off  without  than  with  it."  They  can- 
not, independent  of  the  verbal  stipulation,  claim  that  they  were 
surprised  at  the  entry  of  the  default.  If  they  desired  that  no 
default  should  be  taken  against  them,  why  did  they  voluntarily 
withdraw  their  demurrer  1     Having  asked   for   only   ten  days   to 
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file  an  answer,  why  was  it  not  pi-epared  and  filed  within  that 
time?  Thej  were  not  prevented  from  so  doing  by  any  act  of 
plaintiff.  What  answer  could  they  have  interposed  to  a  suit 
instituted  at  their  request  and  for  their  benefit,  with  the  under- 
standing that  it  should  be  prosecuted  to  final  judgment?  If 
they  did  not  wish  a  default  to  be  taken  against  them,  they  were 
guilty  of  gross  negligence  in  leaving  the  case  for  nearly  a  year 
in  a  condition  where  a  default  might  at  any  time  be  taken.  It 
is  apparent  that  the  reasons  stated  in  defendants'  affidavits,  and 
in  their  testimony,  for  the  delay  in  filing  an  answer,  do  not 
make  out  a  case  of  '*  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect,"  within  the  meaning  and  intent  of  the  statute,  un- 
less force  and  effect  is  to  be  given  to  the  verbal  stipulation. 
They  were  careless  and  negligent  in  leaving  the  case  to  be 
managed  on  both  sides  by  one  attorney.  Although  the  suit, 
at  the  time  of  its  commencement,  was  a  friendly  one,  they 
ought  to  have  known  that  it  might  at  any  time  become 
difficult  to  so  conduct  it  as  to  please  both  sides.  In 
the  excitement  of  litigation,  misunderstandings  are  liable  to 
arise,  even  between  friends;  and  no  case,  however  friendly  the 
parties  may  be,  should  ever  be  left  in  the  condition  this  was, 
unless  it  was  intended  that  a  default  might  be  taken.  They 
should  have  placed  their  defense,  if  any  they  had,  in  the  hands 
of  an  attorney  who  was  not  employed  to  represent  the  plaintiff. 
They  must  have  known  that  the  plaintiff's  attorney  could  not 
have  filed  an  answer  in  their  behalf,  and  that  he  could  not  act 
for  both  sides,  unless  the  judgment  was  to  be  taken  by  default. 
Litigants  in  courts  of  justice  ought  to  know  that  an  attorney 
cannot  professionally  act  for  both  plaintiff  and  defendant 
Neither  party  has  any  right  to  rely  solely  upon  the  attorney  of 
the  other  party  for  a  protection  of  their  interests.  Each  party 
ought  to  rely  upon  themselves,  and  employ  their  own  attorney. 
In  Snipes  v.  Jones,  69  Ind.  253,  one  of  the  defendants  went  to  the 
plaintiff's  attorney  and  was  advised  by  him  that  "it  would  be  use- 
less to  employ  counsel  or  make  appearance  in  said  suit,  as  the 
plaintiff  asked  no  personal  judgment  against  him."  He  relied  upon 
this  promise,  and  made  no  appearance,  although  he  knew  that 
the  action  was  of  such  a  character  that  certain  of  the  defend- 
ants were  entitled  to  equitable  relief  against  him  upon  a  coun- 
ter claim.  Judgment  was  taken  by  default,  and  the  equitable 
relief  was  granted.     The   defendant  moved  to   open  the   default, 

Digitized  by  LjOOQIC 


Oct.  1889.]        Haley  v.  Eureka  Co.  Bank.  421 

Opimon  of  the  Court — Hawley,  C.  J. 

and  for  leave  to  answer.  The  supreme  court  said  the  facts  pre- 
sented ''a  case  of  gross  carelessness  and  inexcusable  neglect;" 
that  "  the  attorney  of  the  plaintiff  was  not  the  proper  person 
for  him  to  consult  as  to  the  rights  of  the  defendants  between 
themselves.  He  should  have  procured  an  independent  attorney 
to  represent  his  interest  in  this  particular.  ♦  ♦  *  Let  men 
learn  to  properly  attend  to  their  own  business.  ♦  ♦  ♦  even 
if  it  involves  the  necessity  of  paying  a  fee  to  an  attorney.  It 
were  wiser  to  pay  a  fee  to  prevent  a  judgment,  than  for  fruitless 
efforts  to  vacate  it." 

The  alleged  bad  faith  and  fraud  of  plaintiff,  subsequent  to 
the  entry  of  the  default,  in  assigning  the  judgment  to  Ahern, 
instead  of  keeping  his  promise  *'  that,  at  the  conclusion  of  said 
litigation,  he  would  reconvey  his  interests  to  the  defendants," 
might  furnish  grounds  for  equitable  relief,  in  proper  proceed- 
ings instituted  for  that  purpose;  but  it  does  not  constitute  any 
ground  for  relief  upon  this  appeal.  The  motion  that  was  made 
in  this  case  is  based  upon  the  provisions  of  section  sixty-eight 
of  the  civil  pi*actice  act,  (Gen.  Stat.  3090,)  which  only  authori25es 
the  court  to  grant  the  relief  asked  for  upon  the  ground  of  "  mis- 
take, inadvertence,  surprise,  or  excusable  neglect."  (People  v. 
OVonnell,  23  Gal.  282;  Gerish  v.  Johnson,  5  Minn.  26;  State  v. 
District  Court,  16  Nev.  372.) 

3.  Did  the  court  err  in  admitting  the  testimony  of  the  oral 
agreement  with  plaintiff's  attorney]  The  statute  provides  that 
**an  attorney  and  counselor  shall  have  authority  *  *  *  to 
bind  his  client,  in  any  of  the  steps  of  an  action  or  proceeding, 
by  his  agreement  filed  with  the  clerk,  or  entered  upon  the 
minutes  of  the  court,  and  not  otherwise."  (Gen.  Stat.  2538.) 
In  Borkheim  v.  North  British  etc,  Ins.  Co.,  38  Cal.  628,  the 
supreme  court,  in  referring  to  the  same  provision  in  the  statutes 
of  California,  said:  '*  It  declares  such  agreements  null  and  void, 
unless  they  are  in  writing  and  filed  with  the  clerk,  or  have  been 
entered  in  the  minutes  of  the  court.  Of  such  agreements,  there- 
fore, there  can  be  no  specific  performance.  To  allow  the  court  to 
enforce  them,  as  was  done  in  this  case,  against  the  will  or  without 
the  consent  of  the  parties,  is  to  allow  the  court  to  work  the  precise 
mischief  which  the  statute  was  designed  to  prevent.  Instead 
of  being  nullified  in  that  way,  the  statute  ought  to  be  strictly 
adhered  to,  for  it  is  the  dictation  of  wisdom.  Without  it  the 
court  would  be  frequently  annoyed  by  disputes  between  counsel 
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concerning  their  agreements,  and  thus  forced  to  try  innumer- 
able side  issues,  more  perplexing  than  the  case  itself,  attended, 
also,  with  delay  to  its  business  and  with  detriment  to  the 
public  service."  In  Merritt  v.  Wilcox,  62  CaL  241,  the  court 
affirmed  the  principles  above  announced,  and  said:  "The  wis- 
dom of  these  views,  and  the  absolute  necessity  of  their 
enforcement  in  practice,  is  strikingly  illusti-ated  by  the  circum- 
stances of  the  present  case,  in  which  *  ♦  #  the 
making  of  the  alleged  stipulation  is  positively  supported  in 
some  eleven  affidavits  upon  one  side,  and  directly  denied  in  nn 
equal  number  on  the  other.  Among  these  are  found  the  oppos- 
ing affidavits  of  the  respective  counsel,  each  of  deservedly  high 
professional  reputation,  and  to  neither  of  whom  could  any 
unfairness  of  purpose  be  justly  imputed.  An  honest  misunder- 
standing between  those  gentlemen  has  undoubtedly  occurred. 
The  scope  and  effect  of  what  one  of  them  said,  constituting 
the  supposed  stipulation,  has  been  forgotten  by  him,  or  been 
misapprehended  by  the  other.  It  is  to  avoid  mistakes  such 
as  these,  and  which  are  otherwise  so  likely  to  occur  in  the 
course  of  a  trial,  that  the  statute  has  been  enacted."  We  cite 
these  cases  relating  to  the  power  of  an  attorney  to  bind  his 
client,  not  only  to  show  the  object  and  purpose  of  the  statute,, 
but  also  to  show  that  the  courts  have  always  enforced  its  pro- 
visions in  this  respect;  that  the  courts  have  no  discretion  in 
the  premises,  and  no  authority  to  give  any  weight  to  oral 
agreements  concerning  ''any  of  the  steps  of  an  action  or  pro> 
ceeding."  This  rule  of  construction  has  been  enforced  in  cases 
of  extreme  hardship,  where  the  party  relying  upon  the  oral 
promise  of  the  opposing  attorney  was  otherwise  wholly  without 
fault.  (Goben  v.  Goldsherryj  72  Ind.  46.)  Appellants,  in  sup- 
port of  their  objections,  specially  rely  upon  the  provisions 
contained  in  rule  twenty-seven  of  the  district  court.  This  rule 
is  supplemental  to  t)ie  statutory  provisions,  and  reads  as  follows: 
"  No  agreement  or  stipulation  between  the  parties  in  a  cause,  or 
their  attorneys,  in  respect  to  the  proceedings  therein,  will  be 
regarded,  unless  the  same  shall  be  entered  in  the  minute^,  in  the 
form  of  an  order,  by  consent,  or  unless  the  same  shall  be  in  writ- 
ing, subscribed  by  the  party  against  whom  the  same  shall  be 
alleged,  or  by  his  attorney  or  counsel."  (19  Nev.  29.  Rule  27.) 
The  authorities  cited  by  appellant  are  to  the  effect  that  the  rules 
adopted    by  the   courts   for  their   government  are  binding   upon 
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the  parties;  that  there  exists  no  discretion  in  the  courts  to  dis- 
pense with  them  at  pleasure;  that  such  rules  being  necessary 
to  the  due  and  proper  administration  of  justice,  must  be  con- 
sidered and  treated  as  an  established  practice,  prescribing  a  law 
to  which  the  court  itself  must  conform;  that  such  rules  have  the 
same  force  and  effect  as  the  statutes,  and  cannot  be  dispensed 
with  or  disregarded.  The  decisions  of  this  court,  in  so  far  as 
the  questions  were  involved,  tend  in  the  same  general  direction, 
and  are  substantially  to  the  same  effect.  {Caplea  v.  Central  Fac,  B. 
R.  Co.,  6  Nev.  275;  Lightle  v.  Ivancavich,  10  Nev.  42.)  The  courts 
may  rescind,  modify,  or  repeal  their  rules,  or,  in  establishing  them, 
may  reserve  the  exercise  of  discretion;  but  where  there  is  no 
such  reservation  in  the  rules,  and  they  remain  in  full  force,  and 
are  not  in  any  respect  repugnant  to  the  provisions  of  the  statute, 
they  have,  as  before  stated,  the  force  and  effect  of  law,  and  are 
equally  binding  upon  the  court  and  litigants,  and  should  be 
applied  and  enforced  in  all  cases,  and  upon  all  questions  com- 
ing within  their  provisions.  "  The  rule  ?of  our  supreme  court 
has  long  been  to  disregard  all  admissions  or  agreements  made 
out  of  court  by  parties,  or  their  attorneys,  in  respect  to  the  con- 
ducting of  the  suit,  and  not  reduced  to  writing,  and  subscribed 
by  the  persons  making  it.  The  policy  of  the  rule  is  obvious. 
It  points  to  imminent  danger  of  making  the  rights  of  parties 
in  the  conducting  of  a  suit  depend  upon  the  memory,  the 
truthfulness,  or  the  accuracy  of  an  opponent,  whose  feelings  or 
passions  are  excited  by  self-interest  and  the  excitement  of  liti- 
gation. The  principle  will  apply  with  greater  force  against 
permitting  a  party  to  rid  himself  of  a  decree,  regularly  obtained, 
by  his  statement  of  the  admission  of  an  adversary,  made  months 
previously,  resting  solely  in  his  memory."  (Marsh  v.  Lasher ,  13  N. 
J.  Eq..255.) 

Eespondents  contend  that  the  statute  and  rule  relied  upon 
by  appellant  can  only  be  applied  when  it  is  soiight  to  have  the 
oral  agreement  specifically  enforced,  and  that,  inasmuch  as  they 
are  not  claiming  that  the  plaintiff,  under  the  verbal  stipulation, 
could  "  never  take  a  judgment,"  they  have  no  application  to  this 
case.  It  is  evident  that  the  action  of  the  court  amounted  to  an 
enforcement  of  the  oral  stipulation.  If  the  views  of  counsel 
were  sustained,  it  would  prevent  a  judgment  being  taken  by 
default;  for,  as  long  as  the  case  was  held  subject  to  the  stipula- 
tion, and    if    plaintiff  could    be    bound    by   it,   a    default    could 

Digitized  by  LjOOQIC 


424  Haley  v.  Eureka  Co.  Bane.         [Sup.  Ct. 

opinion  of  the  Court — Hawley,  C.  J. 

not  be  taken,  and  the  effect  would  be  to  abrogate,  annul,  and 
destroy  the  force  and  beneficial  eOect  and  purpose  of  the  rule 
of  court.  It  was  the  duty  of  the  district  judge  to  enforce  the 
rule,  and  he  erred  in  overruling  the  objections  to  the  testimony 
in  relation  to  the  verbal  stipulation.  It  is  not  a  case 
where  the  question  was  left  to  his  discretion.  There  was 
a  positive  statute,  a  rule  prescribed  and  adopted  by  this 
court  for  the  government  of  the  district  court  which 
could  not  be  disregarded.  The  rule  in  question  applies 
to  all  cases.  There  is  no  exception,  no  qualification,  no  dis- 
cretion. The  defendants  were  guilty  of  negligence  in  placing 
any  reliance  upon  the  oral  agreement.  They  knew  that  such 
an  agreement  did  not,  under  the  statute  and  rule  of  court,  have 
any  binding  effect.  It  was  an  easy  thing  for  them  to  have 
required  plaintiff's  attorney  to  sign  a  written  stipulation,  giving 
further  time  to  file  an  answer.  Then  by  filing  this  stipulation, 
they  could  have  rested  in  perfect  security.  They  knew  that,  in 
the  condition  in  which  the  litigation  was,  the  plaintiff  had  the 
legdl  right  to  at  any  time  apply  to  the  clerk  for  a  default  If 
his  attorney  refused  to  act,  he  could,  as  was  done  in  Goberi  v. 
Goldsherryy  supra,  have  discharged  him,  and  employed  another 
attorney,  and  instructed  him  to  have  the  default  taken.  The 
defendants  allowed  the  case  to  remain  subject  at  any  time  to 
the  order  of  the  plaintiff,  when,  by  the  exercise  of  ordinary 
diligence,  they  could  have  readily  avoided  the  entry  ^f 
default.  The  shield  furnished  by  the  law  was  ample  for  the 
protection  of  their  rights;  and,  if  they  did  not  want  a  default 
to  be  taken,  they  should  have  availed  themselves  of  its  clear,  wise 
and  beneficial  provisions,  instead  of  trusting  to  the  uncertain 
memory  of  counsel,  or  the  instability  of  plaintiff's  professed 
friendship  towards  one  of  the  defendants.  In  the  application 
and  enforcement  of  the  statutory  provisions,  it  has  been  held 
that  a  party  is  not  authorized  to  rely  upon  an  oral  agreement  of 
the  opi)Osing  attorney  for  a  new  trial  upon  the  ground  of  sur- 
prise; that  it  is  a  want  of  diligence  to  rely  upon  a  verbal  stipula- 
tion which  is  not  binding.  {Patterson  v.  Ely,  19  CaL  35.)  In 
Reese  v.  Mdhoney,  2 1  Cal.  308,  the  district  court  declined  to  open  a 
default  alleged  to  have  been  taken  in  violation  of  an  oral 
agreement.  Field,  J.,  in  delivering  the  opinion  of  the  supreme 
court,  affirming  the  action  of  the  district  court,  said:  "  Verbal 
stipulations,    with   reference   to    proceedings   in    pending  actions, 
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cannot  be  regarded,  except  so  far  as  they  are  admitted  by 
the  parties  against  whom  they  are  sought  to  be  enforced^ 
This  rule  is  necessary  to  avoid  endless  disputes."  There  are 
oases  where  the  coui-ts  have  opened  the  default  when  it  was 
taken  in  violation  of  oral  stipulations  of  co'insel;  but  in  such 
cases  no  objections  were  taken  to  the  admissibility  of  the  evi- 
dence of  the  oral  stipulation.  In  every  case,  so  far  as  our  examin- 
ation has  extended,  where  the  question  of  the  necessity  of  a 
written  stipulation,  under  statutory  provisions  or  rules  of  court 
requiring  the  same  to  be  in  writing  has  been  decided,  the  courts 
have  held  that  the  oral  stipulations  cannot  be  relied  upon.  But, 
whatever  the  decisions  in  other  states  may  be,  our  duty  is  made 
clear  and  plain  by  the  express  and  positive  language  of 
Rule  27,  above  quoted.  It  is  true  that  rules  are  sometimes 
adopted  by  courts,  for  their  own  convenience,  which  mny  be 
enforced  or  set  aside  at  their  own  will  and  pleasure,  as  deemed 
meet  and  proper  under  the  circiimstances  of  each  case.  ^'  Such 
rules  are  mere  engines  to  promote  convenience  in  business,  and 
when,  from  any  peculiarity,  they  require  to  be  suspended  or 
waived,  in  order  to  promote  justice,  the  power  which  made 
them  can  and  ought  to  suspend  them."  (WcUldce  v.  Clark,  3 
Woodb.  &  M.  362.)  But  the  rule  under  consideration  is  not 
of  such  a  character.  The  methods  pursued  in  preparing  and 
adopting  the  rules  clearly  show  that  they  were  intended  to  be 
supplemental  to  the  provisions  of  the  statute,  and  that  they 
should  be  considered,  not  only  for  the  guidance  of  attorneys 
and  convenience  of  the  courts,  but  also  as  rules  for  the  gov- 
ernment of  all  proceedings  in  the  district  court.  They  were 
carefully  prepared  and  well  considered.  A  committee  con- 
sisting of  ^ve  attorneys  was  appointed  by  the  district  judges 
to  draft  the  rules.  The  rules  recommended  by  this  com- 
mittee were  by  the  district  judges  "  adopted  as  the  rules 
of  practice  of  the  district  court  of  the  state  of  Nevada," 
and  afterwards  the  rules  were  adopted  by  this  court  and 
ordered  published,  in  pursuance  of  the  provisions  of  the 
statute  authorizing  the  supreme  court,  to  '^make  rules,  not 
inconsistent  with  the  constitution  and  laws  of  the  state,  for  its 
own  government,  and  the  government  of  the  district  courts." 
(G^en.  Stat.  3612.)  Such  rules,  therefore,  have  the  same  force 
and  effect  as  if  they  were  incorporated  in  the  statutory  provisions. 
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The  supreme  court  of  the  United  States,  in  McDonald  v.  Smaller/,  I 
Pet.  624,  said,  "  that  the  rules  which  govern  the  practice  of  the 
circuit  courts  in  chancery  have  heen  prescribed  by  this  court,  and 
ought  to  be  observed."  In  Seymour  v.  Phillipa,  the  circuit  judge 
said:  '*  A  rule  established  by  the  supreme  court  of  the  United 
States  in  pursuance  of  law  becomes,  to  all  intents  and  purposes, 
of  the  same  effect  as  the  law  itself."  (7  Biss.  462.  See,  also, 
Jenkins  v.  Greenvxdd,  1  Bond,  134;  Wallace  v.  Glark,  supra)  As  a 
general  rule,  the  question  of  opening  a  default  is  left  to  the  discre- 
tion of  the  court.  This  discretion,  however,  is  a  legal  discretion,  and 
cannot  be  sustained  where  there  is  no  testimony  to  justify  it.  The 
order  of  the  district  court  is  reversed. 
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STATE   OF   NEVADA. 
J-Jl-ISTTTJ^^.-^   TBR3S^,    1  8  9  O. 


[No.  1316.] 

THE  STATE  OF  NEVADA,  bx  rrl.  C.  C.  STEVENSON,  bt  |}  ^| 
AL.,  Relators,  v,  GEORGE  TUFLY,  STATE  TREAS-  gt^gSj 
URER,  Respondent.  illi^l 

Investment  of  School  Funds — Statute — Unconstitutional. — An  act 
of  the  legislature,  not  authorized  by  the  state  constitution  at  the  time 
of  its  passage,  is  absolutely  null  and  void,  and  is  not  validated  by  a 
subsequent  adoption  of  an  amendment  to  the  constitution  authoriz- 
ing it. 

Applicfttion  for  Tnandamua. 

The  facts  are  stated  in  the  opinion. 

S.  SummerJUldy  for  Relators: 

I.  The  submission  of  constitutional  amendment  number  twenty- 
three  by  the  legislature  and  its  ratification  by  the  people  at  the 
special  election,  held  February  eleventh,  1889,  cured  the  constitu- 
tional defects  in  the  statute  of  January  eighteeuth,  1887,  emd  perse 
revitalized  it.  {King  v.  Course^  25  Ind.  202;  Commonw,  v.  Maa'ahaU^ 
69  Penn.  St.  328.) 
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II.  If  amendment  number  twenty-three  is  not  self-operative, 
the  instrumentality  to  carry  its  provisions  into  effect,  to  wit:  A 
state  board  of  education  is  provided  by  the  legislature  in  the  act  of 
February  twenty-first,  1871,  are  in  pari  materia.  If  the  same  rule 
of  construction  applies  to  constitutional  amendments  and  statutes 
in  pari  materia  as  to  statutes  relating  to  the  same  subject-matter, 
amendment  number  twenty-three  and  the  act  of  Febiniary  twenty- 
first,  1871,  should  be  so  construed  as  to  make  each  effective. 
(Ford  V.  Hoover y  5  Nev.  141;  Virginia  ds  T,  R.  R.  Co,  v.  Ormsbtf 
County,  5  Nev.  341;  Davis  v.  Cook,  9  Nev.  135;  StaU  ex  rel.  Flack 
V.  Rogers,  10  Nev.  319.) 

J,  D,  Torreyson,  for  Respondent. 

By  the  Court,  Hawley,  C.  J. 

Application  by  relator^s,  constituting  the  board  of  education,  for 
mandamus  to  compel  respondeat,  as  state  treasurer,  to  inv«st 
the  sum  of  fifty  thousand  dollars  of  the  state  irreducible  school 
fund  in  intereat-bearing  bonds  of  other  states,  pursuant  to  the 
provisions  of  an  amendatory  act  providing  for  the  safe-keeping  of 
the  securities  of  the  state  school  fund,  "approved  January  18, 
1887."     (Stat.  1887,  17.) 

The  application  must  be  denied,  because  there  is  no  law 
authorizing  such  an  investment  to  be  made.  The  amendatory 
act  upon  which  the  application  is  ba.sed  was  passed  under  the 
belief  that  a  proposed  amendment  to  the  constitution,  authoriz- 
ing such  investment,  had  been  legally  adopted;  but,  owing  to  cer- 
tain omissions  of  the  legislature  to  make  the  necessaiy  entries  upon 
the  journals  of  the  respective  houses,  as  required  by  the  constitu- 
tion, this  court,  in  State  v.  Tufly,  19  Nev.  391,  decided  that 
"  the  amendment  was  not  constitutionally  adopted,"  and  that  "  the 
statute  enacted  for  the  purpose  of  executing  its  provisions  b 
unconstitutional."  There  is,  therefore,  no  law  upon  which  this 
application  is  ba.sed  An  act  of  the  legislature  which  is  not 
authorized  by  the  state  constitution  at  the  time  of  its  passage 
is  absolutely  null  and  void.  It  is  a  misnomer  to  call  such 
an  act  a  law.  It  has  no  binding  authority,  no  vitality,  no 
existence.  It  is  as  if  it  had  never  been  enacted,  and  it  is  to 
be  regarded  as  never  having  been  possessed  of  any  legal  force  or 
effect.  (Meagher  v.  County  of  Storey,  5  Nev.  251;  State  v.  Rogers, 
10  Nev.  260;    21   Am.  Rep.  738;  Cooley  Const.  Lim.  227.)     The 
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act  being  void,  no  subsequent  adoption  of  an  amendment  to 
the  constitution,  authorizing  the  legislature  to  provide  for  such 
investment^  would  have  the  effect  to  infuse  life  into  a  thing 
that  never  had  any  existence;  and,  as  the  legislature  failed  to 
enact  any  law  authorizing  the  investment  of  the  school  fund  in  the 
bonds  of  other  states,  aft-er  the  vote  was  taken  upon  the  constitu- 
tional amendment  at  the  special  election  held  February  11,  1889, 
there  is  nothing  before  us  which  requires  or  authorizes  us  to  express 
any  opinion  upon  the  validity  of  that  amendment.  The  only  stat- 
ute which  authorizes  any  investment  of  the  money  in  the  school 
fund  is  that  approved  February  21,  1871,  the  fourth  section  of 
which  was  attempted  to  be  amended  by  the  unconstitutional  act  of 
1887,  and  no  investment  of  said  fund  can  be  made  in  any  other 
manner  than  is  provided  for  in  that  act.  (Stat.  1871,  66;  Gen. 
Stat.  1368.)     Mandamus  denied. 


[No.  1312.] 


W.  A.  FOGG  BT  AL.,  Appellants,  v,  NEVADA-CALIFOKNIA- 
OREGON  RAILWAY  et  al.,  Respondents. 

Action  to  bestrain  a  Nuisance  —  Pleadings  —  Special  Injury.  — 
To  enable  the  plaintiffs,  who  are  the  separate  owners  of  three  certain 
town  lots  in  Reno,  to  maintain  this  action,  it  must  be  clearly  shown  that 
they  have  sustained,  or  will  sustain,  a  special  and  peculiar  injury, 
irreparable  in  its  nature  and  different  in  kind  from  that  sustained  by 
the  general  public. 

Idem— Statute  Construed. — Held,  thnt  the  statute  of  this  state  C^ien. 
Stat.  3273,)  simply  affirms  the  rule  above  stated. 

Idem — Invasion  of  Common  Right. — The  controlling  principle,  which 
gives  the  right  of  action  to  private  individuals  to  abate  a  public  nui- 
sance, is  the  invasion,  impairment  or  destruction  of  a  common  right 
which  they  possess,  independent,  separate  and  distinct  from  the  rights 
enjoyed  by  the  general  public. 

Idem  —  When  a  Public  Nuisance  is  Also  a  Private  Nuisance.— 
If  the  facts  alleged  and  proven  constitute  an  injury  to  the  health,  or 
is  indecent  or  offensive  to  the  senses,  or  creates  an  obstruction  to  the 
right  of  enjoyment  and  use  of  the  property  of  individuals  which  is 
common  to  them,  then  the  nuisance  becomes  to  them  a  private  nuisance, 
constituting  a  special  and  peculiar  injury,  distinct  from  that  of  the  pub- 
lic, for  which  they  can  maintain  an  action. 

Idem— Insufficiency  of  the  Complaint. — The  averments  of  the  com- 
plaint reviewed.  Held,  that  the  complaint  does  not  state  facts  suffi- 
cient to    enable  plaintiffs  to  maintain  this  action.     (See  opinion  for 
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Idem — Misjoinueb  of  Parties. — The  plaintiffs  being  the  owners  of  separate 
and  distinct  town  lots,  having  no  common  interest,  Held:  That  the  com- 
plaint was  also  demurrable  for  misjoinder  of  parties. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Washoe 
County. 

it.  K.  BiQELOW,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Leonard  <lh  Lindsay,  for  Appellants. 

I.  Thei-e  is  no  misjoinder  of  parties  plaintiff.  (Gen.  Stat.  3034.) 
The  subject  of  this  action  is  the  nuisance  complained  of.  {Lapham 
V.  Osborne,  a/nte.)  The  plaintiffs  have  a  common  interest  in  the . 
subject  of  the  action,  and  in  obtaining  the  relief  demanded.  (Atchi- 
son S,  B,  Go.  V.  yave,  38  Kan.  744;  5  Am.  St.  Rep.  800;  FaJn^er 
V.  Waddell,  22  Kan.  352;  Jefers  v.  Forbes,  28  Kan.  19;  Beid  v. 
Giford,  Hop.  Ch.  47;  SchuUz  v.  Winters,  7  Nev.  133;  Murray  v. 
Hay,  1  Barb.  Ch.  60;  43  Am.  Dec.  773;  BushneU  v.  Robeson,  62  la. 
640;  Gadiganv.  Brown,  120  Mass.  493;  Tate  v.  Ohio  etc,  B.  R 
Go.,  10  Ind.  174;  71  Am.  Dec.  310;  1  High  Inj.  Sec.  757;  Wood 
Nuis.  939,  915;  Fenn.  Lead  Go.'s  App.,  96  Penn.  St  116;  42  Am. 
Rep.  534;  Robinson  v.  Bau^h,  31  Mich.  290;  The  Lockwood  Go.  v. 
Lavorence,  77  Me.  297;  52  Am.  Rep.  763;  Wilson  v.  Gasiro,  31  Cal. 
428;  BlaisdeUY.  Stephe7is,  14  Nev.  17;  33  Am.  Rep.  523;  FeopUv. 
Gold  Run  D.  dh  M.  Go,  66  Cal.  138;  56  Am.  Rep.  80.) 

II.  The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action  for  an  abatement  of  the  nuisance  and  for  an  injunction. 

In  this  matter  the  statute  controls.  The  legislature  had  the 
power  to  declare  who  might  bring  an  action  for  the  abatement 
and  the  enjoining  of  a  nuisance,  and  it  has  done  so.  It  has 
said  it  may  be  brought  by  any  person  whose  property  ifl 
injuriously  affected,  or  whose  personal  enjoyment  is  lessened 
by  the  nuisance.  But  if  we  admit  that  plaintiffs  cannot  main- 
tain this  action  unless  the  complaint  shows  that  they  have  sus- 
tained damages  special  and  peculiar  to  themselves;  damage  in 
addition  to  that  suffered  by  the  general  public;  damage  that  is 
not  common  to  all  the  people;  damage  different  in  character 
from  that  which  is  common  to  all  the  citizens,  still  we  say  our 
complaint  shows   such   special   damage.     (Wood    on    Nuis.,    Sec. 
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790;  Denver  <k  S.  Ry,  Co.  v.  Dmver  G,  B.  R,  Co,,  2  Col.  683>  Sut- 
3(m  V.  Faxon,  19  Pick.  147;  31  Am.  Dec.  132;  MUhau  v.  Sharp,  27 
N.  Y.  622;  84  Am.  Dec.  314;  Wesson  v.  Wa8hl>um  Iron  Co.,  13 
Allen,  100;  90  Am.  Dec.  181;  Blanc  v.  Klumpke,  29  Cal.  156;  F(yrd 
V.  Santa  Cruz  R.  R.  Co.,  69  Cal  290;  Shirley  v.  Bishop,  67  Cal.  544.) 

III.  We  allege  ownership  in  fee,  to  the  middle  of  the  street,  in 
front  of  our  premises,  less  an  easement  in  the  general  public  for  the 
ordinary  uses  of  a  street.  The  law  presumes  such  ownership  inde- 
pendent of  our  allegation.  (Moody  v.  Palmer,  50  Cal.  ^5;  City  of 
Boston  V.  Richardson,  13  Allen,  152;  Ang.  High.  395,  415,  et  seq.; 
San  Francisco  v.  Spring  Valley  W.  W.,  48  Cal.  494;  Grand  Rapids 
etc.  Co.  V.  Heisd,  38  Mich.  62;  31  Am.  Rep.  307;  Davis  v.  Mayor, 
14  N.  Y.  506;  67  Am.  Dec.  186;  BisseU  v.  New  York  C.  R.  R.  Co., 

23  N.  Y.  61;  Peck  v.  Smith,  1  Conn.  103;  6  Am.  Dec.  216;  Starr 
V.  Camdm  dc  A.  R.  R.  Co.,  24  N.  J.  L.  597;  Williams  v.  New  York  C. 
R.  R.  Co.,  16  N.  Y.  99;  69  Am.  Dec.  651;  Adams  v.  Saratoga  Jk 
W.  R.  R.  Co.,  11  Barb.  414;  Kimball  v.  City  of  Kenosha,  4  Wis. 
326;  Cox  v.  Louisville  R.  R.  Co.,  48  Ind.  193;  Bishop  Non-contract 
Law,  Sec.  989;  Higbee  v.  CamdemS;  A.  R.  R.  Co.,  19  N.  J.  Eq.  280.) 

The  laying  of  a  steam  railroad  track  and  the  operating  of  a  steam 
railroad  is  not  an  ordinary  use  of  the  street.  It  is  an  imposition  of 
a  burden  upon  plaintiffs'  property,  beyond  that  intended  when  the 
land  was  dedicated  to  street  purposes,  and  the  legislature,  even,  has 
no  power  to  authorize  such  use  without  compensation  being  made 
therefor.  {Bloomfisld  v.  Calkins,  62  N.  Y.  388;  Cool.  Con.  Lim. 
680;  Imlayy.  Union  Branch  R.  R.  Co.,  26  Conn.  249;  68  Am.  Dec. 
392;  Williams  v.  New  York  C.  R.  R.  Co.,  16  N.  Y.  97;  69  Am.  Dec. 
651;  Trustees  v.  Auburn  R.  R.  Co.,  3  Hill,  567;  Wager  v.  Troy 
Union  R.  R.  Co.,  25  N.  Y.  526;  CarperUer  v.  Oswego  <k  S.  R.  R.  Co., 

24  N.  Y.  655;  Brocyme  v.  N&w  York  d:  N.  J.  T.  Co.,  42  N.  J.  Eq. 
142;  Mahon  v.  New  York  C.  R.  R.  Co.,  24  N.  Y.  658;  Starr  v. 
Camden  dc  A.  R.  R,  Co.,  24  N.  J.  L.  697;  Ang.  High.,  Sec.  91  d; 
High  Inj.,  Sec.  635;  FUyrida  S.  R.  R.  Co.  v.  Brown,  23  Fla.  104.) 

rV.  The  right  which  the  owner  of  a  lot  has  to  the  enjoyment 
of  an  adjoining  street  is  part  of  his  property,  and  it  can  only  be 
taken  from  him  for  public  use,  even  on  compensation  being 
made,  pursuant  to  the  constitution.  (Red.  Rail.  321;  Fletcher 
V.  Auhum  dc  S.  R.  R.  Co.,  25  Wend.  462;  Brown  v.  Cayuga  ds 
JS.  R.  R.  Co.,  12  N.  Y.  494;  Haynes  v.  Thomas,  7  Ind.  38;  Story  v. 
New  York  E.  R.  R.  Co.,  90  N.  Y.  122;  43  Am.  Rep.  146^  Ulvne  v. 
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J!^ew  York  C.  <£r  H.  R.  R.  Co.,  101  N.  Y.   106;  64  Am.  Rep.  661; 
New  England  Iron  Co.  v.  Gilbert  R.  R.  Co.,  91  N.  Y.  153.) 

V.  Finally,  we  say  that  plaintifiTs  have  a  special  interest  in 
the  street  upon  which  their  lots  abut,  an  interest  beyond  and 
different  in  kind  from  that  of  the  general  public,  by  reason  of 
their  proximity  to  the  street,  and  also  by  reason  of  their  owner- 
ship of  the  fee,  subject  only  to  the  easement  stated,  in  front  of 
their  premises,  to  the  middle  of  the  street,  and  that  it  follows 
from  these  facts  alone,  that  plaintiffs  have  suffered  special 
injury  from  the  acts  of  defendants  in  constructing  and  operating  the 
railroad  in  question.  (Higbeev.  Camden  <lh  A.  R.  R,  Co.,  19  N.  J. 
Eq.  277;  Ang.  High.  364;  The  City  of  Denver  y.  Bay&r,  7  CJolo.  114; 
Milhau  V.  Sharp,  27  N.  Y.  626;  84  Am.  Dec.  314;  Edwards  v. 
AUouez  M.  Co.,  38  Mich.  48;  31  Am.  Rep.  301;  High  Inj.,  Sec.  589.) 

S.  D.  King,  for  Respondent. 

I.  To  enable  the  individual  to  maintain  his  action  in  case  of  a 
public  nuisance,  he  must  show  an  injury  and  damage  peculiar  to 
himself,  and  not  suffered  by  him  only  in  common  with  the  public. 
(Wood  Nuis.,  Sees.  645,  646,  649,  668,  692,  693;  McCowan  v. 
Whitesides,  31  Ind.  235;  Hoga/n  v.  C&ntral  Pac.  R,  R.  Co.,  71  Cal. 
83;  San  Jose  v.  Brooks,  74  Cal.  464;  Clark  v.  Chicago  <k  JN^.  W.  Co.y 
70  Wis.  593;  O'Brim  v.  Nortmch  <k  W.  B.  R.  Co.,  17  Conn.  372; 
Seeley  v.  Bishop,  19  Conn.  128;  Mechling  v.  £.  Bridge  Co.,  I  Grant, 
416;  WinlerboUom  v.  Lord  Derby,  Law  Rep.  2  Ex.  316;  Carey  v. 
Brooks,  1  Hill,  (S.  C.)  365;  McLauchlinv.  Cha/rlotte  etc.  R.  R.  Co.,5 
Rich.  (S.  C.)  592;  Harvard  College  v.  Steams,  15  Gray,  1;  Blood  v. 
Nashua  dh  L.  Co.,  2  Gray,  137;  61  Am.  Dec.  444;  Lansing  v. 
Smith,  4  Wend.  9;  21  Am.  Dec.  89;  Dougherty  v.  Bunting,  1 
Sandf.  1;  Brightnian  v.  Fairhaven,  7  Gray,  271;  Willard  v.  Cam- 
bridge, 3  Allen,  574;  Blackwell  v.  Old  Colony  Co.,  122  Mass.  1; 
Bigelow  v.  Hartford  B.  Co.,  14  Conn.  565;  36  Am.  Dec.  502;  John- 
son v.  Stayton,  5  Harr.  362;  Carpenter  v.  Mann,  17  Wis.  155; 
Houck  v.  Wachter,  34  Md.  265;  6  Am.  Rep.  332;  Frink  v.  Lawrence, 
20  Conn.  118;  50  Am.  Dec.  274;  Indiana  B.  tie  W.  R.  Co.  v.  EberU, 
110  Ind.  542;  59  Am.  Rep.  225;  Nevxirk  v.  Passaic,  45  N.  J.  Eq. 
393.) 

The  greater  degi-ee  of  suffering  felt  by  the  plaintiff,  over 
that  falling  upon  the  public,  is  not  such  a  ground  of  distinction 
between  them,  as  to  authorize  the  private  action.  (Wood  Nuis., 
Sec.  646;  Hartshorn  v.  South  Reading,  3  Allen,  501;  Brahiard  v. 
Conn.  R.  R.  Co..  7  Cush.  506.  ,^g„,^^  byGoOglc 
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II.  There  is  a  misjoindei*  of  causes  of  action,  as  likewise  of 
parties  plaintiff.  {Highee  v.  Camden  dCr  A,  R.  R.,  19  N.  J.  Eq.  :')77; 
SchuftzY.  Winter,  7  Nev.  130;  Dicey  Par,  Rule  78,  p.  347;  Kule 
80,  p.  401;  Gen.  Stat.  3086.) 

By  the  Court,  Hawley,  C.  J.r 

Action  to  restrain  a  nuisance.  Demurrers  to  the  complaint 
were  interposed  upon  the  grounds,  (1)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2)  that 
there  is  a  misjoinder  of  parties  plaintiffs;  (3)  that  there  is  a  mis- 
joinder of  causes  of  action.  The  demurrers  were  sustained,  and 
judgment  by,  default  entered  in  favor  of  defendants  for  their  costs. 
^Plaintiffs  appeal. 

The  complaint  alleges  that  plaintiffs,  Fogg,  Brookins  and 
Peterson,  are  the  separate  owners  of  three  certain  town  lots  in 
Reno;  that  each  of  said  plaintiffs  has  a  dwelling-house  upon 
his  lot,  in  which  he  resides  with  his  family,  consisting,  among 
others,  of  children  of  tender  years;  that  said  premises  abut 
and  front,  on  East  street,  which  runs  at  right  angles  to 
Third  and  Fourth  streets — all  public  streets  in  the  town  of 
Reno;  that  Brookins'  lot  abuts  and  runs  for  one  hundred 
feet  on  the  west  side  of  East  street;  that  Fogg's  and  Peter- 
son's lots  each  abut  and  front  for  fifty  feet  on  the  east 
side  of  East  street;  that  East  street  extends  from  Fourth 
street  on  the  north,  to  Third  street  on  the  south,  a 
distance  of  four  hundred  feet;  that  East  street,  through- 
out its  entire  length,  is  of  the  uniform  width  of  eighty 
feet;  that  since  January,  1886,  the  **  defendants,  acting  in  con- 
cert, without  authority  of  law,  have  wrongfully  and  unlaw- 
fully maintained,  and  do  so  now  maintain,  a  steam  railroad  and 
railroad  track  of  the  width  of  three  feet  and  four  inches,  in, 
over  and  upon  said  East  street,  from  the  line  of  said  Fourth, 
street  towards  Third  street,  a  distance  of  about  two  hundred 
feet,  and  over  and  upon  the  aforesaid  premises  of  plaintiffs;'^ 
that  in  May,  1889,  the  defendants  in  the  same  manner  built 
and  constructed  over  and  upon  the  premises  of  plaintiffs,  on 
East  street,  a  branch  track  of  same  width,  "from  a  point  about 
thitry-five  feet  south  of  said  Fourth  street,  southerly,  in  and 
upon  said  East  street,  a  distance  of  about  two  hundred  and 
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thirty-five  feet;"  that   said   tracks   and   railroad  are  a  part  of  the 
general   system    of   railroad    communication   for   the    carriage    of 
freight   and  passengers    between     Eeno    and    the   state   of   CalL 
fomia;  that  the  main  track,  as  constructed  on  East  street,  runs  in 
the   center   of  said  street    from  Fourth   street   on   the   north,    a 
distance   of  seventy-live   feet,    at    which    point   said    track   bifur. 
cates,     one     line   running    southwesterly,     over   and  along    East 
street,  leaving  it  in  a  westerly  direction  at  a  point  one  hundred 
and  seventy  feet  south   of   Fourth   street;   the  other  running  in  a 
southeasterly     direction,     leaving    East     street  on   the   east    side 
thereof,  at  a  point  about  two  hundred  and  seventy-five  feet  south 
of  Fourth  street,  and  north  of  Third  street;  that  said  tracks  are 
laid  on  wooden  lies  imbedded  in  the  soil,  and  are  i-aised  a  height 
of  from  six  to  eight  inches  above  the  general  level  of  the  sti-eet; 
that  said   tracks  and  railroad   so  constructed   and   operated   '*are 
an     existing,      continuing     and     constantly     recurring     common 
nuisance   and    obstruction   in   said    Ea,st    street;"    that  by   reason 
thereof  each  of  said    plaintiffs    has    sustained     special    damages, 
and  is  obstructed  '4n  the  fi'ee  and  lawful  use  of  his  said  prem- 
ises, and    the    comfortable    enjoyment   of    his  life,   and   his    said 
property  is  seriously    interfered    with;"  that  defendants,  at  divers 
times   in   the  day   and   night,  run   their  trains,    "  rendering   pas- 
sage  on   said    East   street  for   vehicles  and  foot  passengers,  and 
especially    for    children    of    tender    years,    extremely    dangei'ous, 
and  thereby    rendering    the    destruction   by   fire   of  each  of  said 
plaintiffs'    said    dwelling-houses  extremely   probable  by    and   finom 
sparks   of  fire"   from   the   locomotives;   that    the  tracks  and  rail. 
roadj     so    constructed,     operated,    and    maintained,    render    the 
approach  for  vehicles  to  the  front  of  each  of  plaintiffs*   residences 
''extremely    difficult    and     unsafe,    and  practically    prevent    and 
hinder   the   approach   of    Vehicles;    that  defendants   almost   daily 
leave    freight-cars    standing     for   hours    at    a    time   in    front  of 
plaintiffs'  residences,     and    unload  freight  of    different    kinds   on 
East  street,  and  use  said   street  ''to  all  intents  and   purposes  as  a 
freight  depot,  to  the  great  annoyance  and  special  damage  of  the 
plaintiffs,    and   each  of   them,"  that  "said     nuisance,     trespasses, 
wrongs,   and   injuries   so  inflicted    upon     plaintiffs,   and  each   of 
them,    greatly    decrease   the   value    of    said    several    lands    and 
premises   of    plaintiffs,   and    each    of  them,    to   their    irreparable 
damage;"    that    defendants     threaten   to   continue    the    nuisance. 
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etc.  The  prayer  is  for  an  abatement  of  the  nuisance,  and  for  an 
injunction.     No  damages  are  asked. 

Did  the  court  err  in  sustaining  the  demurrers  to  this  complaint? 
To  enable  the  plaintiffs  to  maintain  this  action,  it  must  be 
clearly  shown  that  they  have  *  sustained,  or  will  sustain,  a  special 
and  peculiar  injury,  irreparable  in  its  nature,  and  different  in 
kind  from  that  sustained  by  the  general  public.  Appellants, 
in  order  to  avoid  this  rule,  which  is  universal,  claim  that  this 
action  is  based  upon  the  provisions  of  section  two  hundred  and 
fifty -one  of  the  civil  practice  act,  which,  it  is  contended,  changes 
the  common-law  rule  upon  this  subject,  and  hence  that  the 
authorities  from  other  states,  based  upon  such  rule,  are  not 
applicable  to  this  case.  The  statute  reads  as  follows:  "  Any- 
thing which  is  injurious  to  health,  or  indecent  and  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  life  or  property, 
is  a  nuisance,  and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened  by  the  nuisance;  and 
by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered."  (Gen.  Stat.  3273.)  This  statute, 
instead  of  changing,  simply  affirms  the  rule  above  stated. 
(Prosser  v.  Citi/  of  Ottumwaj  42  Iowa,  511;  Innis  v.  Cedar  Rapids 
etc.  Hy.  Co.,  76  lowu,  167.)  It  was  copied  from  the  statute  of 
California,  and,  prior  to  its  adoption  by  the  legislature  of  this  state, 
the  supreme  court  of  that  state,  in  construing  the  statute,  held, 
in  Blanc  v.  Klampke,  29  Cal.  159,  that  if  the  nuisance  complained 
of  only  affects  "  the  plaintiff  in  common  with  the  public  at 
large,  although  in  a  gi*eater  degree,  he  cannot  have  his  private 
action."  This  principle  under  the  same  statute  was  subse- 
quently affirmed  in  Yolo  Co.  v.  City  of  Sacramento,  36  Cal.  195, 
and  in  Grigahy  v.  Clea/r  Lake  Water  Co.,  40  Cal.  406.  The 
contention  of  appellants,  as  to  the  construction  of  the  statute, 
is  untenable. 

Appellants  claim  that  the  allegations  of  the  complaint  are 
sufficient  to  show  that  they  have  sustained  damages  special  and 
peculiar  to  themselves,  and  different  in  character  from  that 
which  is  common  to  the  public.  It  must  be  admitted  that  it  is 
sometimes  difficult  to  determine  whether  or  not  the  alleged 
injuries  caused  by  a  common  nuisance  are  of  a  kind  that  give 
to  individuals    a   right   of  action.      Among   other   things,    regard 
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must  always  be  had  to  the  locality  where  the  alleged  nuisance- 
exists,  as  the  application  of  cei-tain  facts  might  be  different  in 
large  cities  from  that  of  smaller  towns  and  villages,  or  in  th& 
country.  The  people  in  each  locality,  are,  of  course,  equally 
entitled  to  the  full  protection  of.  the  law;  but  the  danger  of  fire, 
depreciation  of  property;  deprivation  of  its  enjoyment,  incon- 
venience or  annoyance  in  crossing  a  street  or  road,  would  be 
different  in  degree  and  kind  in  different  localities.  (Bobinsan 
v.  Baugh,  31  Mich.  297;  Sparhawk  v.  Union  Pass.  By,  Co,,  54  Pa. 
St.  430.)  "To  enumerate  all  the  special  instances  would  be  an 
endless,  as  well  as  utterly  useless,  task,  for  the  fact  that  a  nui- 
sance has  been  restrained  in  one  case  furnishes  no  reason  why 
it  should  be  refused  or  granted  in  another,  as  each  case  must 
stand  upon  its  own  facts,  circumstances  and  equities,  and  no 
definite  or  precise  standard  can  be  given."  (Wood  Kuis.,  Sec. 
809.)  As  the  plaintiffs  declined  to  amend  their  complaint  after 
having  been  granted  a  reasonable  time  so  to  do,  it  must  be  pre- 
sumed that  the  facts  are  stated  iti  the  complaint  as  strongly  as  they 
could  be  drawn  in  favor  of  the  plaintiffs,  ^e  averment  rela- 
tive to  the  branch  track  does  not  merit  any  consideration,  as  it 
is  not  specific  enough  to  enable  us  to  determine  whether  or  not 
any  special  injury,*  other  than  is  alleged  by  the  construction  of 
the  main  track,  is  occasioned  thereby.  Its  exact  location  is  left 
uncertain.  It  is  not  shown  upon  which  side  of  the  street  or  of 
the  main  track  it  runs,  nor  is  it  stated  how  far  distant  from  the 
main  track  or  from  the  sidewalk  it  is.  The  all^ation  of  the 
complaint,  relating  to  the  danger  from  fire  and  to  the  deprecia- 
tion in  value  of  appellants'  property,  are  wholly  insufficient  to 
enable  them  to  maintain  this  action  thereon,  for  the  reason 
that  they  are  merely  conclusions  of  law.  No  facts  are  stated 
which  enable  the  court  to  determine  whether  there  is  any  danger 
of  fire  from  the  locomotives  attached  to  defendants'  cars. 
The  mere  running  of  railroad  trains,  propelled  by  steam, 
through  the  public  streets  of  a  town,  is  not  of  itself  sufficient  to 
constitute  a  nuisance  on  account  of  the  remote  probability  that 
a  fire  might  be,  at  some  indefinite  time  in  the  future,  occasioned 
by  sparks  escaping  from  the  locomotives,  and  igniting  the 
buildings  adjacent  to  the  street.  -  It  is  not  alleged  that  any 
sparks  of  fire  have  ever  escaped;  or  that  any  fires  have 
ever  occurred  fLX>m  this  cause,  or  that  defendants  are  not 
using     the     most    improved     appliances     and    the     best     means 
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within  their  reach  to  prevent  the  destruction  of  property 
by  fire.  Courts  do  not  deal  with  such  remote  probabil- 
ities  as  are  alleged  in  this  averment.  Something  tangible 
and.^eal,  _iipon  which  opinions  can  be  based  and  judgments 
formed,  inijstbestated.  It  is  not  enough  to  allege  that  the 
party  feara  such  things  might  happen.  He  must  state  the  facts 
upon  which  his  fears  are  founded.  The  allegation  with  refer- 
ence to  the  depreciation  in  value  of  the  lots  owned  by  plaintifiTs 
is  subject  to  the  same  objection.  No  facts  are  stated  which 
justify  the  conclusion  drawn.  No  tenants  have  been  lost,  no  sales 
prevented.  The  question  whether  property  adjacent  to  a  street, 
upon  which  a  railroad  track  is  laid,  is  increased  or  decreased 
in  value,  depends  upon  the  facts  and  circumstances  sur- 
rounding each  case.  Conclusions  are  also  drawn  in  certain 
other  averments  which  are  not  supported  by  the  facts  stated. 
Injunctions  ought  not  to  be  granted  in  cases  of  this  char- 
acter, unless  "the  threatened  use  of  property  or  the  act 
sought  to  be  restrained  is  clearly  shown  to  be  such  as  leaves 
no  doubt  of  its  injurious  results;  such  results  as  are  recognized 
to  be  substantial  legal  injuries.  The  bill  must  set  forth  such  a 
state  of  facts  as  leaves  no  room  for  doubt  upon  the  question  of 
nuisance,  for,  if  there  is  any  doubt  upon  that  point,  the  benefit 
will  be  given  to  the  defendant.  Mere  allegations  of  conclu- 
sions or  opinions  as  to  the  contemplated  injuries  are  not  suffi- 
cient. The  precise  manner  in  which  he  is  to  be  injured  must 
be  stated."  {Garnett  v.  Jacksonville  etc.  By.  Co.,  20  Fla.  902.)  In 
Levnston  T.  Co.  v.  Shasta  d:  W.  W.  H.  Co.,  41  Cal.  565,  the  court 
said,  citing  from  previous  cj^ses,  "  that  when  the  damages  are  special 
— that  is,  such  as  do  not  necessarily  arise,  or  are  not  implied  by 
law,  from  the  act  complained  of — ^the  facts  out  of  which  the  dama- 
ges arise  must  be  averred  in  the  complaint." 

The  allegations  in  the  complaint  relative  to  the  danger  and 
difficulty  of  vehicles,  foot-passengers  and  children  of  tender 
years  passing  to  and  from  appellants'  residences,  and  on,  along 
and  over  the  street,  constitute  an  annoyance  and  inconvenience 
which  appellants  sull'er  in  common  with  the  genei-al  public,  and 
affords  no  ground  for  a  private  action.  "The  courts  very 
wisely  have  unswervingly  adhered  to  the  rule  that  an  individual, 
in  order  to  be  entitled  to  a  recovery  for  injuries  sustained  from 
a  public  nuisance,  must  make  out  a  clear  case  of  special  dam- 
ages to    himself,  apart   from    the     rest   of  the  pu^ 
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different  character,  so  that  they  cannot  fairly  be  said  to  be  a 
part  of  the  common  injury  resulting  therefrom.  It  is  not 
enough  that  he  has  sustained  more  damage  than  another;  it 
must  be  of  a  different  character,  special  and  apart  from  that 
which  the  public  in  general  sustain,  and  not  such  as  is  common 
to  every  person  who  exercises  the  right  that  is  injured.** 
(Wood  Nuis.,  Sej.  6i6.) 

Appellants    refer   to   several    cases  where  the -courts  have   sus- 
tained the  right  of  an  individual  or  individuals  to  abate  a  public 
nuisance,     and     recover    damages,     on    account     of    obstructions 
caused    by  railroad    cars   standing    in  the  streets,  or  so    running 
along  a  street  as  to  prevent    egress  and  ingress  to   the  property 
of  the  individual.      The  cases    are  too  numerous  to  be   reviewed 
at    any    length.     We    cite     enough,    however,    to    illustrate    the 
^   general    principles    upon    which    the   distinctions  referred   to   are 
'  founded.     In  the  recent  case  of  Jackson  v.  Kiel,  13  Colo.  378,  16 
.  Am.  St.  Rep.        ,  the  complaint  alleged  facts  showing  clearly  "that 
'  the  ingress  and  egress  to  and  from  plaintiff's  property  by   vehicles 
'  was  had  solely  by  means  of  the  intei-section    of  Wyncoop  street 
(in  the  city  of  Denver)   with   Tenth, — the   street  upon  which  his 
lot   fronts;  in  no   different     way,  circuitous   or    otherwise,    could 
his  premises  be  thus  reached;"  that   the  defendant  "  kept  a  lai-ge 
I  number  of  railway  cars  on    Wyncoop   street,  across   the  spacn  of 
I  its     intersection     with    Tenth;    that     during    the     entire    j)eriod 
covered  by  the  complaint  the  obstruction  thus  created  rendered  it 
absolutely  impossible  for  vehicles  of  any  kind  to  reach  plaintiff's 
premises."     These  facts  were  held  sufficient   to  show  that  *' plaintiff 
.  had  suffered   a  special  and  peculiar  private  injury."     In  Atchison 
S.  Ry.  Co,  V.  Nave,  38  Kan.  7o2,  the  respondents  were  the  ownei-s  of 
large  buildings  used  as  warehouses  fronting  on  Second  stre  t,  in  the 
city  of  Atchison,  which  street  was  only  fifty  feet  wide.     Theie  was  a 
broad-gauge     railroad     in     tlie     center     of     the     street,      which 
of  itself  did  not  inteifere  with  or  injure  the  business  of  respondents. 
Appellants  obtained  the  right  of   w^ay  to  construct  a  street   rail- 
way on  Second  street   within    fifteen  feet  of  the  sidewalks.     The 
respondents,    in   the  ordinary  and  usual   transaction  of   their  busi- 
ness,   used  transfer  wagons    twenty  to  twenty-two  feet  in  length, 
and    seven    and    one-half  feet    wide.      The   laying   down    of     the 
second  track  was   such  an  obstruction  of  the  streets  as  to  interfere 
directly    with    the   use  of  their  buildings   and    the  conducting   of 
their  business,    and  upon   these    facts  the  court    said    "/that    the 
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injuiy  resulting  from  the  obstruction  of  the  street  is  one  that  is 
special  and   peculiar    to    the    plaintiffs    below,   and    independent 
of  and   different    from    the   general    injury   to    the    public."     In 
NeUzey  v.   Railroad   Co.,  5    Mackey,  34,  the  defendant,  in  addi- 
tion to  its  main  track  on  a  street  sixty  feet  in  width,  laid  four 
other  separate   tracks,    **and,  not   content   with   passing   over  its 
main  track,  converted    the  whole  street,  to  the  width  mentioned, 
to  the  purposes  of  a  freight  depot  or  station,  by  placing  cars  on 
those  tracks,  and  allowing  them   to  remain  permanently,  by  load- 
ing and  unloading  its  cars,  a  great  deal  of  the  freight  of  which  was 
of  a   very  noxious  and  offensive  character,  such  as  manure,  fertil- 
izers,  etc.;   that   it   allowed   cattle   cars   to   stand  there,  and  cais 
that    had    been   used   for   the   transportation   of    cattle,    manure,*' 
etc.     The   court    very   properly   said    that   the    railroad    company 
was  not  authorized,  under  the  acts  of  Congress,  "  to  convert  the 
public    highways,    the    streets    and    avenues    of     the    city,    into 
freight   yards.     The  proper   place    for   cars,  when   not   in   use,  is 
the  depot,'  station,  or  yard  of  the  company,  and  the  proper  place 
to   load  and   unload   freight   is   a  freight   station;"   yet,   notwith- 
standing  these   facts,   if   the   inconvenience   resulting    from   them 
only  affected  the  general  public,  it  was  held  that  it  should  only 
be  treated   as   a  public   nuisance.     "  But   when   these   cars  have 
been  used  for  the  conveyance  of  offensive  matter,  so  as  to  infect 
the  whole  atmosphere  with  noxious  odors,  and  when  the  freight 
loaded   and  unloaded  there   consists   of  similar   material,  and  the 
process   of  bringing  the   cars   there   and    taking   them   away   for 
the    purpose    of    loading    and    unloading,    causes    annoyance    by 
jarring  the  neighboring  houses,  and   the  smoke  from  the  engines 
penetrates    the    dwellings,    all   this    then    becomes    more   than   a 
public   nuisance — it   becomes   a    private   nuisance,"   actionable    by 
individuals  who  have  suffered  this  species  of  injuries. 

Fi'om  these  and  other  authorities  cited  in  the  briefs  of  coun- 
sel, and  from  the  discussion  of  the  principles  and  review  of  the 
authorities,  in  Wood  on  Nuisances,  in  chapter  19,  relating  to 
private  actions  for  injuries  from  public  nuisances,  section  645 
et  seq ,  and  in  chapter  25,  relating  to  remedies  in  equity,  section 
777  et  aeq.y  it  will  readily  be  seen  that  the  controlling  principle 
which  gives  the  right  of  action  to  private  individuals  to  abate  a 
public  nuisance  is  the  invasion,  impairment,  or  destruction  of  a 
common    right    which    they    possess,    independent,    separate,    and 
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distinct  from  the  rights  enjoyed  by  the  general  public.  If  the 
alleged  wrongful  act  is  only  an  obstruction  to  the  exercise  and 
enjoyment  of  a  right  common  to  the  public  as  well  as  to  the 
individuals,  then  the  remedy  is  by  an  information  filed  by  the 
attorney  general  or  district  attorney  on  behalf  of  ihe  public,  or 
by  indictment.  But  •  if  the  facts  alleged  and  proven  constitute 
an  injury  to  the  health,  or  is  indecent  or  offensive  to  the  senses, 
or  create  an  obstruction  to  the  right  of  enjoyment  and  use  of 
the  property  of  individuals  which  is  common  to  them,  then  the 
nuisance  becomes  as  to  them  a  private  nuisance,  constituting  a 
special  and  peculiar  injury,  distinct  from  that  of  the  public,  for 
which  they  can  maintain  an  action,  although  such  wrongs  and 
injuries  might  also 'so  far  afiect  the  public  as  to  be  actionable 
by  information  or  by  indictment. 

The  averments  under  consideration  do  not  state  facts  suflB. 
cient  to  enable  appellants  to  maintain  this  action.  East  street 
is  eighty  feet  wide.  The  main  track  is  in  the  center  thereof, 
leaving  ample  room  for  foot-passengers  and  vehicles  to  pass 
each  other  on  both  sides  of  the  track.  The  obstructions  com- 
plained of  do  not  prevent  ingress  or  egress  to  the  premises  of 
appellants;  do  not  invade  any  right  or  destroy  the  use  of  their 
projiei-ty,  or  impair  its  value  to  any  appreciable  degree.  They 
constitute  an  annoyance  and  inconvenience  at  times,  to  appel- 
lants and  their  families;  to  pedestrians  and  drivers  of  vehicles 
having  occasion  to  travel  on  or  across  the  streets  at  the  places 
mentioned  in  the  complaint.  Api)ellants  have  the  undoubted 
right  to  pass  over  the  street,  but  the  injury  to  them  in  being 
occaj^ionally  prevente<l  from  so  doing  is  an  injury  and  danger 
also  suffered  by  the  rest  of  the  public.  "It  makes  no  diffei- 
euce,  as  to  the  remedy,  that  they  would  probably  have  mora 
occasion  to  use  this  part  of  the  road  than  most  others  would. 
'I  he  injury  still  consists  in  their  being  deprived  of  the  enjoy- 
ment of  a  common  public  right,  which  is  not  their  private 
property.  {Higbet  v.  Camden  etc.  B.  B.  Co ,  ]9  l>f,  J.  Eq.  279; 
Hogan  V.  Central  Pacific  B.  B.  Co.,  71  Cal.  86;  Wood  Nuis.,  Sec.  646.) 
Merc  inconvenience,  such  as  is  alleged  in  the  complaint,  is  not  suffi. 
cient  to  authorize  the  ))laintifrs  to  maintain  this  suit.  There  must 
be  an  injury  of  such  a  character  as  to  affect  the  ordinary  use  and 
enjoyment  of  the  property  of  plaintiffs.  It  must  be  real  and 
substantial.  There  must  be  an  interference  to  a  convenience 
that  exists  as   a   legal   right   in   the   plaintiffs  distinct   from   the 
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rights  of  the  public.  (Wood  Nuis.,  Sees.  790,  800,  801;  Spar- 
hawk  V.  UnuyiiPac.  Railway  Co.,  54  Pa.  St,  427,  430.) 

The  mere  fact  that  the  alleged  inconvenience  and  annoyance 
is  greater  in  degree  to  the  plaintifis  than  it  is  to  other  citizens  does 
not  authorize  a  private  action  to  be  maintained.  "  All  the  authori- 
ties agree  that,  to  support  the  action,  the  damage  must  be  different, 
not  merely  in  degi-ee.  but  different  in  kind,  from  t.  at  suffered  in 
common;  hence  it  has  been  well  settled  that,  though  the  ])laintiff 
may  suffer  more  inconvenience  than  others  from  the  obstruction,  by 
reason  of  his  proximity  to  the  highway,  that  will  not  entitle  him 
to  maintain  an  action."  (Wood  Nuis.,  Sec.  646;  San  Jose  Raiick 
Co.  V.  Brooks,  74  Cal.  465;  McCowan  v.  Whitesides,  31  Ind.  237; 
Hartshorn  v.  Inhabitants  of  South  Reading,  3  Allen,  504;  Clark  v. 
Chicago  etc.  Ry.  Co.,  70  Wis.  597;  6  Am.  St.  Rep.  187;  Wesson  v. 
Iron  Co,,  13  Allen,  101;  Proprietors  etc.  v.  Newcomb,  7  Mete.  283; 
39  Am.  Dec.  778;  Brainard  v.  Connecticut  Riv.  B,  R,  Co.,  7  Cush. 
510;  Stetson  v.  Faxon,  19  Pick.  160;  31  Am.  Dec.  123;  Shaubut  v. 
St.  Paul  etc.  R.  B.  Co.,  21  Minn.  504;  Houckv.  WacJiter,  34  Md.  272; 
6  Am.  Rep.  332;  Marini  v.  Graham,  67  Cal.  132,  133.) 

There  is  but  one  other  averment  in  .  the  com])laint  which 
requires  any  further  discussion.  It  is  the  one  principally  relied 
upon  by  appellants  as  clearly  showing  a  special  and  peculiar 
injury  to  them,  to  wit:  the  averment  that  they  respectively  own 
the  land  in  fee  of  said  East  street  "to  the  middle  thereof,  in 
front  of  his  said  premises;  said  ownei*ship  in  said  street  in  said 
]>laintiff  being  subject  only  to  an  easement  in  the  general  ])ublic 
for  use  for  the  oi-dinary  puri)oses  of  a  public  street  in  said  town  of 
Keno."  Numerous  authorities  are  cited  to  show  that  the  law 
presumes  such  ownership  independent  of  any  such  averments 
in  the  complaint.  Api)ellants,  therefore,  claim  that  they  have 
such  an  interest  in  the  street  as  to  enable  them  to  enjoin 
defendants  from  maintaining  a  railroad  track  and  running 
cars  thereon  without  their  consent,  "  without  employing  legal 
methods  and  making  compensation  thei'efor."  Admitting,  for 
the  purposes  of  this  decision,  (without  considering  the  ques- 
tion,) that  they  own  the  land,  as  claimed,  to  the  middle  of  the 
street,  it  is  apparent  that  such  an  interest  would  only  give  them 
an  individual  right  of  action,  and  that,  in  relation  to  this  aver- 
ment, the  other  grounds  of  the  demurrers  are  well  taken.  The 
rule  is  well  settled  that  where  the  injury  is  common  to  several 
different  property   owners,  they  may  all  unite  in  one   action  for 
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an  injunction  to  restrain  a  private  nuisance;  but  the  injury  here 
complained  of  is  not  of  such  a  character. 

We  have  referred  to  several  cases  like  Beid  v.  Gifford^  1  Hopk. 
Ch.  419,  where  several  proprietors  of  distinct  lands  and  mills^ 
and  of  separate  parts  of  a  natural  water-course,  were  permitted 
to  join  in  one  suit  for  a  common  injury  to  their  property.  Tlie 
coiTectness  of  that  principle  is  not  questioned.  We  have 
already  stated  that  the  rule  governing  such  cases  is  well  settled. 
In  ShtUtz  V.  Winter,  7  Nev.  133,  this  court  had  occasion  to  distin> 
guish  the  facts  in  that  case  from  those  mentioned  in  Beid  v.  Gt/- 
/ordf  and  in  deciding  that  the  demurrer  to  the  complaint  was  well 
taken,  said:  '^The  complaint  not  only  fails  to  show  any  community 
of  interest  between  the  plaintiffs,  but  clearly  negatives  any  com- 
mon interest.  ♦  *  *  They  ask,  not  that  the  waters  of  the 
creek  may  flow  over  their  lands  in  their  natural  channel,  but  that 
each,  *  *  *  may  divert,  use,  and  dissipate  certain  specified 
portions  thereof." 

The  injury  to  the  lands  of  plaintiffs,  which  we  are  now  con- 
sideiing,  is  not  a  common  injury  to  them.  There  is  no  com- 
munity of  interest  between  the  plaintiffs  in  regard  thereto.  The 
injury  to  the  fee  of  Fogg,  as  the  owner  of  a  town  lot,  is  an  indi- 
vidual injury  to  him.  Neither  Brookins  nor  Peterson  have  any 
interest  in  the  land  owned  by  Fogg,  and  hence  cannot  recover 
for  any  injury  which  simply  relates  thereto.  So  of  each  of  the 
parties.  In  the  cases  where  injunctions  were  issued  iipon  the 
ground  of  plaintiff's  interest  in  the  land  to  the  middle  of  the 
street,  the  actions  were  brought  by  the  individual  owner  or  owners 
of  the  land.  In  Hinchnian  v.  Patterson  H.  B.  B.  Co.^  17  N.  J.  Eq. 
82,  the  complainants  were,  as  here,  respectively,  the  owners  of  lots 
abutting  on  the  street,  and  claimed  title  to  the  middle  of  the  street, 
and  sought  to  enjoin  the  construction  of  defendant's  railroad,  upon 
the  ground,  among  others,  that  it  was  taking  the  property  of  com> 
plainants  for  public  use,  *  without  just  compensation.' "  The  court, 
after  stating  the  pi-esumption  of  law  to  be  "  that  the  owners  of  the 
land  on  each  side  of  the  street  own  to  the  middle  of  the  street, 
and  hjive  the  exclusive  right  to  the  soil,  subject  to  the  right  of 
way,"  said:  "The  bill  is  objectionable  on  the  ground  of  amis- 
joinder  of  parties.  The  complainants  are  owners  of  several  and 
distinct  lots,  having  no  common  interest,  but  seeking  to  enforce 
several  and  distinct  cliims  They  seek  to  enforce  no  common 
right,  as  in  case  of  right  of  common,  nor  to  obtain  relief  against 
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a  common  wrong.  ♦  ♦  *  The  hill  seems  to  have  been 
framed  under  the  impression  that  the  nuisance  was  a  grievance 
common  to  all  the  land-owners,  and  therefore  that  all  might 
properly  be  joined.  But  each  complainant  seeks  relief  for 
special  injury  to  his  own  property  by  the  construction  of  the 
railroad.  On  this  ground  the  bill  is  clearly  demurrable.  See,  also^ 
Tate  V.  Ohio  etc,  B.  B,  Co.,  10  Ind.  174;  71  Am.  Dec.  309;  Dicey 
Parties,  Rule  78,  p.  347;  Id.,  Rule  80,  p.  401;  Morris  etc.  B,  B,  Co. 
V.  Prkvddm,  20  N.  J.  Eq.  639:  Demarest  v.  Bardham,  34  N.  J. 
Eq  472.) 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1314.1 


ALLEN  C.  BRAGG,  Respondent,  v,  THE  STATE  OF  NEVADA, 

Appellant. 

Special  Election  —  Expenses  of  —  Liability  of  State  —  Publication  of 
Amendments  to  Constitution — Appropriations — Statutes  1889,  21, 
and  1889,  94,  Construed.  — A  legislative  act  appropriatiog  a  certain  snm 
**for  the  purpose  of  paying  the  expenses  of  the  various  counties  in  this 
state  of  the  special  election,"  does  not  create  a  fund  applicable  to  the 
payment  of  a  demand  for  publishing  proposed  amendments  to  the  state 
constitution,  to  be  voted  upon  at  such  special  election,  as  such  demand  i» 
not  chargeable  against  any  of  the  counties. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Ormsby 
County. 

Richard  Rising,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  D.  Torreyson,  for  Appellant. 

S,  D,  King,  for  Respondent. 

By  the  Court,  Belknap,  J. : 

The  law  providing  for  the  submission  of  certain  proposed 
amendments  to  the  constitution  of  the  state  at  a  special  election 
upon  the  eleventh  day  of  February,  1889,  required  the  state  board 
of  examiners  to  publish  the  proposed  amendments  in  a  daily 
newspaper   of  general   circulation   for  the    period  of    twa  weeks 
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preceding  the  election.  In  compliance  with  this  requirement, 
the  board  entered  into  a  contract  with  the  plaintiff,  by  which  he 
agreed  to  make  the  publication  in  the  Reno  Evening  Gazette,  a 
newspaper  of  which  he  was  proprietor  and  publisher.  The  law 
regulating  rates  to  be  paid  for  official  advertising  provides  thRt 
for  the  publication  of  each  square  of  ten  lines  there  shall  be 
paid  not  to  exceed  the  sum  of  two  dollars  and  fifty  cents  for  the 
first  insertion,  and  not  to  exceed  one  dollar  for  each  subsequent 
insertion;  "  an  insertion  being  held  to  be  one  publication  per 
week."  (Stat.  1887,  135.)  It  was  agreed  that  compensation 
under  the  contract  should  be  governed  by  the  provisions  of  this 
statute,  but  as  the  contract  required  a  daily  publication,  aaJ 
the  statute  contemplated  only  one  publication  per  week,  plaint- 
iff reserved  the  right  to  seek  additional  compensation  at  the 
hands  of  the  legislature.  This  branch  of  the  contract  is 
expressed  in  the  records  of  the  l^oard  as  follows:  "♦  ♦  * 
It  being  understood  that  Mr.  A.  C.  Bragg,  the  proprietor  of  the 
Gazette,  shall  only  hold  this  board  responsible  for  such  com- 
pensation as  may  be  allowed  by  them  under  the  law  of  1887,  p, 
135;  he  being  requested  to  publish  the  amendments  daily  for 
two  weeks,  and  to  look  to  the  legislature  for  any  further  com- 
pensation that  may  be  just  and  due."  Plaintiff  made  the 
re.juired  publication,  and  received  in  payment  therefor  the  sum 
of  two  hundred  and  fifty-two  dollars,  which  is  the  amount  of  ^ 
money  to  which  he  was  entitled  .under  the  law  of  1887.  After- 
wards he  brought  this  action,  alleging  that  the  services  rendered 
were  reasonably  worth  the  sum  of  eight  hundred  and  sixty-eight 
dollars,  and,  ded  icting  the  payment  made,  a  balance  of  six 
hundred  and  sixteen  dollai-s  remained  due,  for  which  amount 
he  asked  judgment. 

In  order  to  maintain  an  action  of  this  nature  against  the 
state,  an  appropriation  by  the  legislature  for  the  payment  of  the 
demand  must  have  been  made.  Two  distinct  appropriations 
were  made  for  the  purpose  of  meeting  the  expenses  of  the 
special  election.  !he  object  of  these  appropriations  was  to 
reimburse  the  counties  the  expenses  of  the  election  for 
which  they  were  primarily  liable.  The  first  act  was  approved 
by  the  governor  upon  January  23,  1889,  and  appropriated  the 
sum  of  fifteen  thousand  dollars  "for  the  purpose,"  as  therein 
expressed,  "of  paying  the  expenses  of  the  various  counties  in 
this   state   of  the   special    election    to   be    held   on    February,  11 

Digitized  by  VjOOQ IC 


Jan.  1890.]  Bbagg  v.  State.  445 

Opinion  of  the  Court — ^Belknap,  J. 

1889."  (Stat.  1889,  21.)  The  second  as  entitled  "An  act  U> 
provide  for  the  payment  of  the  expenses  of  the  special  electioi^ 
held  February  11,  1889,  in  excess  of  the  amount  heretofore 
appropriated  for  that  purpose,"  and  is  complete  in  one  section, 
as  follows:  "Section  1.  The  sum  of  four  thousand  six  hun- 
di-ed  and  eighty-seven  dollars  and  fifteen  cents  is  hereby  appro- 
pi  iated  *  *  *  for  the  purpose  of  paying  any  deficiencies 
that  may  arise  on  account  of  the  insufficiency  of  the  appropria- 
tion heretofore  made  to  provide  for  the  payment  by  the  state  of 
Nevada  of  the  expenses  of  the  special  election  held  in  this  state 
on  February^  11,  1889."  (Stat.  1889,  94.)  The  first  appropria- 
tion was  made  before  the  election,  at  a  time  when,  from  the 
nature  of  the  case,  the  expenses  could  only  be  estimated.  The 
second  was  made  after  the  election,  when  the  expenses  could 
be  approximated.  It  is  evident  that  the  legislature  ascertained 
after  the  election  that  the  first  appropriation  was  inadequate, 
and  a  further  appropriation  necessary.  The  "appropriation 
heretofore  made,"  mentioned  in  the  second  act,  refers  to  the 
appropriation  of  fifteen  thousand  dollars  "for  the  purpose  of 
paying  the  expenses  of  the  various  counties  in  this  state  of  the 
special  election."  The  second  appropriation  was  made,  as  the 
law  itself  declares,  to  meet  the  deficiency  of  the  first;  and,  the 
first  being  for  the  purpose  of  paying  the  expenses  of  the  coun- 
ties, the  second  was  for  the  same  purpose.  Neither  of  these 
appropriations  create  funds  applicable  to  the  payment  of  plaint- 
iflTs  demand,  because  it  is  in  no  sense  chargeable  against  any 
of  the  counties.  As  no  contention  is  made  that  any  other  fund 
is  subject  to  the  payment  of  the  claim  sued  upon,  it  is  ordered 
that  the  judgment  be  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  action. 
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Argnment  for  Appellants. 

[No.  1316.] 

JAMES  G.  FORD  &  CO.,  Appellants,  v,  CHAS.  McGREGOR, 
ASSESSOR  OF  NYE  COUNTY,  Respondent. 

Taxes  —  Situs  of  Livk  Stock  —  Home  RAiiCH.—  Appellants  own  rod 
estate  and  personal  property,  consisting  principally  of  sheep,  in 
Eureka  county.  They  own  no  real  estate  in  Nye  county.  The 
sheep  are  controlled,  cared  for  and  managed  at  the  home  ranch  in 
Eureka  county.  In  the  early  spring  they  were  driven  into  Nye 
county,  in  charge  of  herders,  and  there  grazed  upon  the  public 
domain  for  the  period  of  about  two  months,  and  in  the  early  part  of 
March,  at  the  comipencement  of  the  assessing  period,  and  while 
they  were  being  driven  back  into  the  county  of  Eureka,  were  assessed  in 
Nye  county,  ffeld,  that  the  property  was  not  assessable  in  Nye  county. 
[Barnes  v.  Woodbury,  17  Nev.  383,  affirmed.) 

Idem  —  Acts  of  Assessor  —  Ministerial.  —  In  assessing  property  not 
taxable  the  assessor  acts  ministerially,  and  not  judicially,  and  is  per- 
sonally liable. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Nye 
County. 

Thomas  H.  Wells,  District  Judge. 

The  facti  are  stated  in  the  opinion. 

A.  E.  Cheney,  for  Appellants. 

I.  The  finding  of  the  couii)  that  the  money  sued  for  was  paid 
involuntarily,  under  protest  and  under  compulsion,  is  fuUy  sustained 
by  the  pleadings,  the  evidence  and  the  law.  (Burr.  Tax.  266-269; 
Cool.  Tax.  568,  569;  Maxwell  v.  Grisux>ld,  10  How.  242;  Lambom 
V.  County  Commissioners,  97  U.  S.  185;  State  Tonnage  Tax  CaseSf 
12  Wall.  209;  First  Nat,  Bank  v.  Watkins,  21  Mich.  483;  Wtnzer 
V.  Cify  of  Burlington,  66  Iowa,  279.) 

II.  The  payment  was  none  the  less  compulsory  because 
made  after  the  sale  of  the  property.  {Hays  v.  Jfogan^  5  Cal. 
241;  West/ail  v.  Preston,  49  N.  Y.  349;  Pierce  v.  Benjamin,  14 
Pick.  356;  25  Am.  Dec.  396;  Bailey  v.  Goshen,  32  Conn.  546; 
Calveaton  G.  Co.  v.  Galveston  Co.,  54  Tex.  287;  Mayor  v.  Leffermum, 
4  Gill,  425;  45  Am.  Dec.  164.) 

III.  Even  if  the  defendant  had  paid  the  money  to  the 
county  treasurer  before  the  commencement  of  the  action,  it 
would  be  no  defense  to  the  action.  (Burr.  Tax.  268;  EUioU  v. 
Swartwout,  10  Pet.   137;  Erskine  v.    Van  Arsdale^ld  Wall  75; 
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^reenabaum  v.  King,  4  Kan.  352;  96  Am.  Dec.   172;  Mason  v. 
Johnson,  61  Cal.  612;  Heek  v.  McClure,  49  Cal.  623.) 

lY.  The  assessment  was  not  a  judicial,  but  a  ministerial  act, 
and,  as  the  assessor  exceeded  his  power  in  making  it,  he  is  not  pro- 
tected. (Hays  V.  Pacific  M,  S.  Co.,  17  How.  596;  Batdvnn  v. 
Shim,  84  Ky.  602;  Henry  v.  Sargeant,  13  N.  H.  321;  40  Am.  Dec. 
146;  Hardenhv/rgh  v.  Kidd,  10  Cal.  402;  San  Francisco  v.  Talbot, 
63  Cal.  486;  Hicks  v.  Dom,  42  N.  Y.  47.) 

Y.  Assessors  have  no  power  to  determine  what  property  is 
taxable,  and  for  an  erroneous  decision  on  their  part  they  are  liable, 
and  an  assessment  founded  thereon  is  void.  {N'at.  Bank  of  Chemung 
V.  City  of  Elmira,  53  N.  Y.  49;  Dorwin  v.  Strickland,  67  N.  Y. 
492;  Clark  v.  Norttm,  49  N.  Y.  243;  Dorn  v.  Backer,  61  N.  Y. 
261;  WiUiams  v.  Weaver,  75  N.  Y.  30;  Matter  o/  iV.  Y.  CaiL  Pro- 
tectory, 77  N.  Y.  342;  People  ex  rel,  v.  Supervisors  of  Chenango  Co., 
11  N.  Y.  663;  Mygatt  v.  Washburn,  15  N.  Y.  316;  Middleton  v. 
Low,  30  Cal.  607.)  Among  the  vast  number  of  cases  in  which  offi- 
cers have  been  held  personally  liable,  we  invite  the  court's  attention 
to  the  following:  (Inglee  v.  Bosworth,  o  Pick.  498;  161  Am.  Dec. 
419;  Stetson  v.  Kempton,  13  Mass.  272;  7  Am.  Dec.  145;  Maxu^ell 
V.  Griswold,  10  How.  242;  Greenabaum  v.  King,  4  Kan.  332;  96 
Am.  Dec.  172;  Drew  v.  Davis,  10  Vt.  506;  33  Am,  Dec.  213 
Krskine  v.  Van  Arsdale,  15  Wall.  75;  Hays  v.  Hogan,  5  Cal.  241 
FaUcner  v.  Hunt,  16  Cal.  167;  Guy  v.  Washburn,  23  Cal.  Ill 
Mason  v.  Johnson,  51  Cal.  612;  Smith  v,  FarreUy,  52  Cal.  77;  Hays 
V.  The  Pacific  Steamship  Co,,  17  How.  596:  Winslow  v.  Morrill,  47 
Me.  411;  Saunders  v.  Springsteen,  4  Wend.  429;  First  Nat,  Bank 
V.  Watkins,  21  Mich.  483;  St,  Mary's  Church  v.  Tripp,  14  K.  I. 
307;  Lyon  v.  Receiver  of  Taxes,  62  Mich.  271.) 

YI.  The  property  described  in  the  complaint  was  not  sub- 
ject to  taxation  in  Nye  county.  {Barnes  v.  Woodbury,  17  Nev. 
383;  Robinson  v.  Longley,  18  Nev.  71;  Conley  v.  CJiedic,  7  Nev. 
336.) 

Bives  d:  Beatty,  for  Respondent: 

I.  The  county  assessor  of  Nye  county  acted  not  only  offi- 
•cially,  but  as  such  in  a  judicial  capacity,  and  therefore  cannot 
be  held  liable  in  this  action.  Appellants'  remedy,  if  any  they 
have,  is  against  Nye  county.  (Chegaray  v.  Jenkins,  5  N.  Y.  380; 
Howell  V.  City  of  Buffalo,  15  N.  Y.  519;  Ba/rhyte  v.  Shepherd,  35 
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N.  Y.  238;  .Swt/t  y.  City  of  Poughkeepsie,  37  N.  Y.  511;  Cool. 
Tax.  157-8,  549-57,  563-65,  570;  Wells,  Fargo  d:  Co.  v.  Dayton^ 
11  Nev.  161;  G(mtey  v.  Ghedic,  7  Nev.  336;  Preston  v.  City  of  Bo^ 
ton,  12  Pick.  7;  George  v.  School  District,  6  Met.  606;  CooL  Tax. 
559-61;  Hill.  Tax.,  Sees.  55-56;  Weav&r  v.  Devendorf  3  Denio^ 
118;  Burr.  Tax.,  238,  244-45,  434,  438-41;  Van  Rensselaer  v.  Cot^ 
trell,  7  Barb.  129;  Van  Bemselaer  v.  Witbeck,  7  Barb.  137;  Braum. 
V.  Sviith,  24  Barb.  419;  Vail  v.  Owen,  19  Barb.  22;  Boston  t. 
Calendar,  11  Wend.  92;  Peojde  v.  Townsend,  56  Oal.  633.) 

II.  The  situs  of  the  property,  for  the  purpose  of  taxation, 
was  in  Nye  county.  (City  of  New  Albany  v.  Meekin,  3  Ind.  481; 
56  Am.  Dec.  522;  Green  v.  Van  Buskirk,  7  Wall.  139;  Mills  v. 
Thornton,  26  111.  300;  79  Am.  Dec.  378;  Battle  v.  Mobile,  9  Ala. 
234;  44  Am.  Dec.  438;  Lyman  v.  Fiske,  17  Pick.  231;  28  Am. 
Dec.  293;  Hill.  Tax.,  117-25;  Cool.  Tax.  14,  150;  State  v,  FaiJnn- 
burg,  15  N.  J.  L.  320;  First  National  Bank  v.  Smith,  65  111.  54; 
Merrill  v.  Humphrey,  24  Mich.  170. 

By  the  Court,  Murphy,  J.: 

Appellants  Ford  <k  Merritt  are  co-partners  in  the  business  of 
stock-raising.  They  are  the  owners  of  real  estate,  and  pergonal 
property  consisting  principally  of  sheep,  in  Eureka  county. 
They  liave  no  real  estate  in  Nye  county.  Merritt  resides  in 
California.  The  home  ranch,  where  appellant  Ford  resides,  is 
in  Eureka  county,  and  is  the  principal  place  of  business  of  the 
copartnership.  The  sheep  are  controlled,  cai^d  for  and  man- 
aged at  their  home  ranch.  In  the  early  spring  the  sheep  have 
been  annually  driven  away  from  the  home  ranch,  in  charge  of 
herders,  into  Nye  county,  to  graze  upon  the  public  domain  of 
said  county  for  a  period  of  about  two  months,  and  were  then 
returned  into  the  county  of  Eureka,  where  they  remauied  in 
the  vicinity  of  the  home  ranch.  In  January,  1889,  fourteen 
thousand  head  of  the  sheep  were  so  driven  into  Nye  county 
temporarily,  and  there  grazed  upon  the  public  domain  until  the 
early  ]x>rtion  of  March,  when  the  herders,  as  was  the  usual 
custom,  commenced  to  drive  them  back  into  Eureka  county; 
and,  while  the  herders  were  so  driving  them,  the  respondent, 
assessor  of  Nye  county,  finding  them  at  the  commencem^-nt  of 
the    assessment   season — which    begins   on    the    first   Monday    in 
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March  and  ends  on  the  first  Mondaj  of  September  in  each  year 
— assessed  them  as  personal  property  subject  to  taxation  in  Nye 
county  for  the  year  1889.  He  demanded  immediate  payment 
to  him  of  the  amount  of  taxes  on  said  personal  property;  and 
appellants  refused  to  pay  the  same,  or  any  portion  thereof,  and 
notified  respondent  that  said  property  belonged  in  and  was  as- 
sessable in  Eureka  county,  and  was  not  assessable  in  Nye 
county.  Thereupon  the  respondent  seized  upon  and  took  posses- 
sion of  one  tliousand  four  hundred  head  of  said  sheep,  and  sold 
sufficient  thereof  to  satisfy  the  claim  for  taxes,  and  the  costs 
and  expenses  of  the  assessment,  levy  and  sale.  Appellants,  in 
order  to  regain  the  possession  of  said  sheep,  were  compelled  to 
pay,  and  did,  under  protest,  pay  the  sum  of  eight  hundred 
and  one  dollars,  that  being  the  amount  of  the  tax,  cost  and  ex> 
penses.  The  sheep  were  immediately  driven  into  Eureka  county 
and  were  thereafter  there  assessed,  and  the  taxes  due  thereon 
made  a  charge  against  the  real  estate  of  appellants  in  Eureka 
county.  This  suit  was  instituted  to  j-ecover  the  money  paid  under 
protest  to  respondent.  The  district  couH  granted  a  nonsuit,  and 
gave  judgment  in  favor  of  the  respondent  upon  the  grounds: 
(1)  That,  upoh  the  facts  stated,  the  property  was  subject,, 
under  the  law  of  this  state,  to  taxation  in  the  county  of 
Nye;  (2)  that  the  respondent,  in  assessing  the  property  and  col- 
lecting the  tax,  acted  judicially,  and  could  not  therefore  be  held 
liable  in  this  action. 

This  case  cannot,  in  our  opinion,  be  distinguished  in  principle 
from  th&t  of  Bournes  v.  Woodbury,  17  Nev.  383.  The  rule  therein 
announced  as  to  the  aitiM  of  personal  property  of  the  character 
of  live-stock  must  govern  and  control  this  case.  The  fact  that 
in  the  Barnes  case  the  cattle  were  permitted  to  roam  at  will,, 
and  that  they  wandered  from  the  home  ranch  in  Eureka  county 
into  the  county  of  White  Pine,  and  there  grazed  upon  the  public- 
domain,  at  various  times  during  the  assessing  period,  while  ini 
this  case  the  sheep  were  driven  into  the  county  of  Nye,  and 
there  herded  for  a  short  period  of  time,  does  not  make  any  dif- 
ference in  the  application  of  the  principles  upon  which  the  8it2is 
of  the  property  for  the  purpose  of  taxation  is  to  be  determined. 
The  reasons  stated  in  the  Barnes  case  in  support  of  the  conclu- 
sions reached  as  to  the  sitiis  of  the  property  apply  with  equal 
force  to  this  case,  and  are  conclusive  upon  the  question.  The 
Vol.  XX— 29 

Digitized  by  LjOOQ IC 


460  Ford  v,  McGregor.  [Sup.  Ct- 

Opinion  of  the  Court— Murphy,  J. 

court  erred  in  deciding  that  the  property  was  assessable  in  Nye 
county. 

The  court  also  erred  in  holding  that  respondent  acted  judicially, 
and  could  not  be  held  personally  liable.  In  support  of  the  views 
expressed  by  the  court,  counsel  for  respondent  cites  several  New 
York  cases,  including,  among  others,  Barhyte  v.  Shepherd,  35  N.  Y. 
238,  and  Sv>ift  v.  City  of  Poughkeepeie,  37  N.  Y.  511.  The  cases 
cited  by  counsel  were  reviewed  at  length  in  National  Bardc  v.  City 
of  JSlmira,  53  N.  Y.  58,  and  it  was  therein  declared  that  the 
doctrine  announced  in  those  authorities  applied  only  to  cases 
where  the  assessor  had  jurisdiction  over  the  persons  and  prop- 
erty assessed,  and  erred,  for  instance,  in  assessing  the  property 
at  too  high  a  rate,  which  was  simply  an  error  in  a  matter  to  be 
judicially  determined  by  them,  and  that  the  opinions  referred 
to,  in  holding  that  the  assessor  acted  judicially  and  not  min- 
isterially, could  not  be  considered  as  authorities  in  protecting 
assessors  in  the  assessment  of  property  where  they  had  no  ju- 
risdiction, and  that,  if  such  .a  doctrine  was  inferable  from  them, 
they  should  not  be  followed.  Church,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "  The  distinction  is  between  an 
erroneous  and  an  illegal  assessment.  The  former  is  when  the 
officers  have  power  to  act,  but  err  in  the  exercise  of  the  power; 
the  latter,  when  they  have  no  power  to  act  at  all,  and  it  does 
not  aid  them  to  decide  that  they  have.  It  is  argued  that  they 
have  jurisdiction  to  determine  what  property  is  taxable  in  the 
town.  This  is  a  mistake.  The  legislature  determines  that 
question,  and  the  officers  have  no  power  over  it.  The  statute 
requii-es  the  assessors  to  'ascertain  by  diligent  inquiry*  two 
things:  (1)  The  taxable  inhabitants;  (2)  the  taxable  property. 
Where  they  decide  erroneously  as  to  a  taxable  inhabitant, 
it  is  conceded,  and  the  My  gait  Case,  16  N.  Y.  321,  holds, 
that  they  are  liable  as  trespassers.  Why  not  when  they  err  as 
to  taxable  property?  The  duty  is  precisely  the  same,  and  the 
power  conferred  in  the  same  language.  Assessors  must  have 
jurisdiction  over  the  person  and  subject-matter,  ♦  »  ♦ 
otherwise,  the  assessment  is  illegal,  and  void."  It 
may  be  admitted  that  the  New  York  cases  are  not  entirely  uni- 
form in  respect  to  the  question  as  to  what  acts  of  the  assessors 
are  judicial,  and  what  are  ministerial;  but,  when  the  direct 
question  is  discussed,  they  have  repeatedly  held  that  whenever 
the   assessors   exceed  their  jurisdiction  in   assessing   pi^operty  and 
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collecting  taxes  they  are  personally  liable.  (People  v.  Super- 
visors, 11  N.  Y.  573;  Mygait  v.  Washburn,  15  N.  Y.  321;  Clark  v. 
Norton,  49  N.  Y.  246;  Dorunn  v.  Strickland,  67  N.  Y.  495.) 
The  authorities  in  other  states  uniformly  declare  that  the  acts 
of  the  assessor  in  assessing  property  and  collecting  the  taxes 
are  ministerial,  and  that  if ,  as  in  the  present  case,  he  exceeds 
his  powers,  he  is  not  protected,  and  is  held  personally  liable. 
(San  Francisco  v.  Talbot,  63  Cal.  486;  Fairbanks  v.  Kiitredge,  24 
Vt.  12;  Baldwin  v.  Shine,  84  Ky.  513;  Umry  v.  Sargeant,  13  N.H. 
333;  40  Am.  Dec.  146;  Hays  v.  Pacific  M,  Steamship  Co.,  17 
How.  6l0.) 

As  long  as  the  assessor  acts  within  the  scope  of  his  authority, 
he  is  protected  by  the  law;  but,  to  bring  him  within  this  rule, 
he  must  be  careful  not  to  assume  a  jui-isdiction  which  the  law 
does  not  confer  upon  him.  If  he  assumes  an  aathority  to 
decide  upon  the  rights  of  others  in  cases  which  the  law  has  not 
confided  to  his  judgment,  he  is  in  general  responsible  to  the 
same  extent  as  if  he  possessed  no  official  chaiucter  what- 
ever. "The  office  protects  him  only  when  he  keeps  within  the 
limits  which  have  been  prescribed  for  his  official  action.  When  he 
exceeds  those,  he  lays  aside  his  official  character,  and  must  rely 
for  his  protection  on  the  same  principles  behind  which  citizens 
in  private  life  must  defend  themselves."  (Cooley  Tax.,  553.) 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded;  and  the  court  is  directed  to  enter  judgment  in  favor 
of  appellants  for  the  sum  of  eight  hundred  and  one  dollars  and 
costs. 

[No.  1318.] 

I.  C.  C.  WHITMORE,    Respondent,  v.   CHAS.    McGREGOR, 
ASSESSOR  OF  NYE  COUNTY,  Appellant. 

Taxation  —  Situs  op  Personal  Pbopbrty. — The  principles  annoanced 
in  Barnes  v.  Woodbury,  17  Nev.  383,  and  Ford  v.  McGregor,  ante,  as  to 
the  sittts  of  personal  property,  consisting  of  Uve-stock,  for  the  purpose 
of  taxation,  approved  and  followed. 

Appeal  from  the  District  Court  of  the  State  of  Nevada, 
Eureka  County. 


A.  L.  Fitzgerald,  District  Judge. 
The  facts  appear  in  the  opinion. 
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Hives  dc  BecUti/,  for  Appellant. 

Peter  Breen,  District  Attorney  of  Eureka  County,  and  A.  B^ 
Cheney,  for  Bespondent. 

By  the  Court,  Murphy,  J.: 

A  number  of  persons  named  in  the  agreed  statement  of  facts^ 
are  residents  of  Eureka  county,  and  are  the  owners  of  real 
estate  and  personal  property  in  said  Eureka  county.  They  are- 
engaged  in  teaming  and  freighting  in  said  Eureka  county,  and 
have  been  so  engaged  for  a  number  of  years.  It  has  been 
their  custom,  at  the  close  of  the  teaming  and  freighting  season 
of  each  year,'  to  send  their  horses  and  mules  into  Nye  county,, 
to  be  fed  and  cared  for  during  the  winter  months,  or  until  the 
re-opening  of  the  teaming  and  freighting  season  in  the  spring. 
As  was  their  usual  custom  theretofore,  in  the  month  of  Decem- 
ber, 1888,  the  owners  thereof  had  a  number  of  horses  and 
mules  driven  from  Eureka  into  Nye  county,  there  to  be  fed  and 
cared  for  until  the  opening  of  the  teaming  and  freighting 
season  in  Eureka  county  in  1889.  On  the  fifteenth  day  of  March, 
1889,  the  assessor  of  Nye  county  assessed  said  horses  and  mules^ 
claiming  that  said  property  was  subject  to  taxation  in  said 
county  for  that  year,  and  demanded  immediate  payment  of  the 
taxes.  The  owners  of  the  property  protested  against  the  prop- 
erty being  assessed  in  Nye  county,  and  paying  the  taxes  therein, 
and  claimed  that  the  property  bel^onged  in  and  was  assessable 
in  Eureka  county.  The  owners  of  said  property  paid  to  the 
appellant  the  sum  of  two  hundred  and  nineteen  dollars  and 
seventy-six  cents  to  prevent  him  from  selling  the  same.  It  is 
admitted  that  the  horses  and  mules  were  driven  back  into  Eu- 
reka county  on  the  fifteenth  day  of  April,  1889,  and  that  the 
assessor  of  Eureka  county  would  assess  said  property  to  the 
owners  thereof  in  Eureka  county  for  the  year  1889,  if  not 
restrained  by  legal  process.  The  several  claims  were  duly 
assigned  to  respondent,  and  he  brings  this  action  to  recover  the 
money  paid  under  protest. 

The  questions  of  law  presented  in  this  case  are  the  same  as  in  the 
cases  of  Ba/mes  v.  Woodbury,  17  Nev.  383,  and  Ford  v.  McGregor^ 
ante  446,  and  on  the  authority  of  those  cases  the  judgment  appealed 
from  is  affirmed.  wm^«. 
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[No.  1311.] 

OAROLINE  GRUBER,   Respondent,  v.  W.  H.  BAKER  and 
JOSEPH   MUNCKTON,  Appellants. 

Equitable  Action  to  Set  Aside  a  Deed  on  the  Gbound  of  Fraud — 
Evidence  —  Deed  Intended  as  Mortgage — Estoppel. — Adam  Bay, 
brother  of  plaintiff,  owned  an  interest  in  the  mine  in  controversy.  He 
mortgaged  his  interest  to  his  sister,  thereafter  the  mortgage  was  satisfied, 
and  a  deed  absolute  upon  its  face  from  Bay  to  plaintifi^  recorded. 
Mu nekton,  defendant,  purchased  the  interest  from  plaintiff.  Upon  the 
trial  he  sought  to  show  that  the  deed  from  Bay  to  plaintiff  was  intended 
as  a  mortgage  and  that  Bay  was  the  owner  of  the  interest  in  the  mine: 
HMt  that  Munckton  having  purchased  the  interest  and  received  a  deed 
from  the  plaintiff  is  estopped  from  denying  her  right  to  make  the  deed 
or  to  deny  her  title  to  the  property. 

Deed— Mortgage— Bona  Fide  Purchaser.— Where  a  deed  intended  as  a 
mortgage  is  recorded,  and  no  defeasance  appears  of  record,  a  honafde 
purchaser  from  the  grantee  acquires  an  absolute  title,  free  from  the 
equity  of  redemption  of  the  mortgageor. 

IbEM — Representations — Estoppel. — A  mortgageor,  who  by  his  representa- 
tions, induces  a  third  party  to  receive  an  absolute  deed  from  the  mort- 
gagee, who  has  a  deed  absolute  upon  its  face,  is  estopped  to  afterwards 
deny  that  the  mortgagee  had  a  right  to  convey  the  absolute  title. 

Idem — Privileged  Communications — Attorney  and  Client. — An  attorney 
eiaployed  by  the  parties  to  a  deed  to  draw  it  up,  cannot,  in  a  controversy 
between  one  of  the  parties  and  a  third  person,  be  compelled,  over  the 
objection  of  such  party,  to  testify  as  to  communications  between  himself 
and  his  clients,  at  the  time  the  deed  was  made,  tending  to  show  that  it 
was  intended  as  a  mortgage. 

Parties  — Real  Party  in  Interest. — Where  two  co-tenants  separately 
convey  their  interest  in  a  mine,  a  subsequent  deed  from  one  of  them,  con- 
veying to  the  other  all  his  interest  and  title  in  the  land  for  the  expressed 
purpose  of  enabling  the  grantee  to  sue  in  her  own  name  to  set  the  first 
deed  aside  for  fraud,  and  recover  all  the  land,  and  providing  that,  in  the 
event  of  recovery,  such  grantee  shall  reconvey  to  the  grantor  his  interest, 
and  pay  him  his  proportion  of  any  damages  recovered,  does  not  give  the 
grantee  such  an  interest  in  the  grantor's  interest  as  will  entitle  her  to  sue 
in  her  own  name  to  set  both  the  deeds  aside.  (By  Murphy,  J., 
Belknap,  J.,  dissenting.) 

Idem — Plaintiff's  Right  to  Sue— Maintenance. — The  assignment  of  a 
bare  right  to  file  a  bill  in  equity  for  a  fraud  committed  on  the  assignor 
cannot  be  maintained  in  the  name  of  the  assignee.  It  is  contrary  to 
public  policy  and  savors  of  the  character  of  maintenance.  (Belknap,  J., 
dissenting.) 

Fraud — Evidence  to  Establish. — A  party  alleging  fraud  must  clearly  and 
distinctly  prove  the  fraud  as  alleged.  The  facts  sufficient  to  establish  a 
fraud  should  be  clear  and  convincing.  Fraud  may  be  shown  by  circum- 
stances. When  the  evidence,  whether  direct  or  circumstantial,  is  so 
clear  and  strong  as  to  produce  conviction  in  the  mind  of  the  Judge  of  the 
truth  of  the  charge,  it  will  be  sufficient.  Digitized  by  dOOQ Ic 
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Idem — Evidence  Reviewed— Held  Sufficient. —  Ck)mplainant  owned  a 
part  interest  in  a  mine,  but  lived  at  a  distance,  and  took  no  pari 
personally  in  its  management  Her  brothers  hauled  the  ore  from  it  and 
acted  as  her  agents.  A  rich  vein  of  ore  was  discovered,  bat  was  con- 
cealed by  the  foreman  so  that  it  could  not  be  seen.  Defendant^*,  who 
were  informed  by  the  foreman  of  the  discovery,  and  also  that  he  had 
concealed  it,  and  werd  kept  posted  as  to  the  development,  negotiated 
with  complainant  for  the  purchase  of  her  interest,  and  received  a  deed 
from  her.  I^either  complainant  nor  her  agents  were  informed  of  the 
discovery  and  its  value.  Held,  that  the  deed  was  obtained  through 
fraud.     (See  opinion  for  full  statement  of  facts.) 

Idem — Measure  of  Dabiages. — The  true  measure  of  damages,  in  actions  of 
this  character,  is  not  confined  to  the  difference  between  the  market  value 
of  plaintiff's  interest  in  the  mine  and  the  value  she  received;  but  she  is 
entitled  to  recover  the  profits  upon  the  ore  taken  from  the  mine  by  the 
defendants. 

Appeal  from  the  District  Court  of  the  State  of  Nevada,  Lyon 
CouDty. 

R.  R.  Big  BLOW,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

W,  E,  F.  Deal,  M,  N.  Stone  and  Trenmor  Coffin,  for  Appellants, 

I.  The  decision  of  the  district  court,  upon  the  evidence  and 
findings,  should  have  been  in  favor  of  appellants.  (Evidence 
reviewed.) 

II.  The  district  court  erred  in  permitting  this  case  to  be  tried 
without  making  Adam  Bay  a  party  thereto.  He  was  the  real 
party  in  interest.  Respondent  was  at  the  time  of  the  commence- 
ment of  this  action  a  mere  nominal  trustee  for  Adam  Bay,  and  the 
latter  should  have  been  a  party.  (1  Dan.  Ch.  Pr.  220;  Barb.  Part 
431,  439;  Pom.  Rem.,  Sees.  124,  143;  Sto.  Eq.  PL,  Sec.  207; 
Nichols  V.  Williams,  22  N.  J.  Eq.  64;  Livingston  v.  Peru  Iron  Co., 
2  Paige  Ch.  393;  Bailey  v.  Tnglee,  2  Paige  Ch.  279.) 

III.  The  court  erred  in  sustaining  respondent's  objections  to  the 
questions  asked  James  A.  Stephens.  All  that  was  attempted  to  be 
shown  by  Mr.  Stephens  was  that  the  deed,  though  absolute  on  its 
face,  was  made  and  intended  as  a  mortgage  to  secure  the  payment 
of  two  thousand  five  hundred  dollars  which  respondent  had 
loaned  Adam  Bay. 

The  respondent's  testimony  would  have  been  discredited  and 
it  would  have  been  necessary  to  make  Adam  Bay  a  ^|^rty  to  the 
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action.  Mr.  Stephens  was  not  only  a  witness  to  the  deed  but  he  was 
employed  by  both  parties  to  it  to  draw  it,  and  the  matter  he  was  asked 
to  disclose  was  in  no  sense  a  confidential  communication.  {Colt  v.  Mc- 
C<mnell,  116  Ind.  256;  Michael  v.  Foil,  100  N.  C.  178;  6  Am.  St.  J^ep. 
577;  HanUm  v.  Doherty,  109  Ind.  37;  CoMweUv,  Davis,  10  CJol.  481; 
Dunn  V.  Amoa,  14  Wis.  106;  MoHle  R,  R,  Co,  y.  Yeatea,  67  Ala.  164; 
Gidick  V.  Gvlick,  39  N.  J.  Eq.  516;  Foster  v.  HaU,  12  Pick.  89;  22  Am. 
Dec.  400;  Whiting  v.  Barmy,  30  N.  Y.  330;  86  Am.  Dec.  385;  Heh- 
hardw^Uaughian,  70N.Y.  54;  Covmey  y.  Tannahill,  1  Hill,  33;  37 
Ajn.  Dec.  287;  BrazeU  v.  Fair,  26  S.  0.  370;  BandaU  v.  Yates,  48 
Miss,  684;  People  v.  Van  Alstlne,  57  Mich.  69;  Gore  v.  Harris,  8  Eng. 
L.  &  E.  147;  In  Be  Austin,  42  Hun,  516;  McLean  v.  Clark,  47  Ga.  24; 
Toddy,  Munson,63  Conn.  579;  Parrishy,  Gates,2^  Ala. 254;  Gallagher 
V.  iri^^iam«(m,23Gal.331;83Am.Dec.  lU, Pulford's Appeal,  48  Conn. 
247;  Stale  v.  McChesney,  16  Mo.  App.  259;  Root  v.  Wright,  21  Hun, 
344;  Britton  v.  Lorenz,  45  N.  Y.  57;  House  v.  House,  6 1  Mich.  69;  1  Am. 
St.  Rep,  570;  Goodwin  G.  S.  Co.' s  Appeal,  1 17  Pa.  St.  514;  2  Am.  St. 
Rep.  696;  Hatton  v.  Bobinson,  14  Pick.  416;  25  Am.  Dec.  415;  Alden 
V.  Goddard,  73  Me.  345;  De  Wolfy,  Strader,  26  111.  227;  79  Am.  Dec. 
371;  Hagery.  Schindler,  29  Cal.  66.) 

The  rule  as  to  confidential  communications  made  by  a  client  to  his 
attorney  is  strictly  construed,  as  it  has  a  tendency  to  prevent  a  dis- 
closure of  the  truth.  (Satferlee  v.  Bliss,  36  Cal.  508;  Foster  v.  Hall,  12 
Pick.  97;    22  Am.  Dec.  400;  Gower  v.  Emery,  18  Me.  82.) 

IV.  So  far  as  the  interest  conveyed  by  Pollard  to  respondent  is 
concerned,  the  action  cannot  be  maintained.  The  agreement  contains 
the  terms  and  conditions  upon  which  respondent  holds  the  Pollard 
interest.  It  was  merely  assigned  to  respondent  to  enable  her  to 
bring  this  suit  to  set  aside  his  deed  for  fraud.  (Bobbins  v.  Deverill, 
20  Wis.  142;  Pom.  Rem.,  Sees.  153,  158,  249,  250;  1  Dan.  Pr.  220; 
Crocker  v.  BeUangee,  6  Wis.  645;  70  Am.  Dec.  490;  Graham  v.  La 
Crosse  etc.  R,  R,,  102  U.  S.  148;  MarshaU  v.  Means,  12  Ga.  61;  56 
Am.  Dec.  444;  Norton  v.  Tuttle,  60  111.  130;  Dickenson  v.  Seaver, 
44  Mich.  624;  2  Sto.  Eq.,  Sec.  1040;  Barkery.  Barker,  14  Wis.  131; 
Martin  v.  Veeder,  20  Wis.  466;  2  White  k  Tudor's  Lead.  Gas.  Eq. 
1602;  Ad.  Eq.  149,  150;  3  Pom.  Eq.,  Sec.  1286;  A.  k  E.  Ency.  of 
Law,  833;  Tufts  v.  Mathews,  10  Fed.  R.  611;  Prosser  v.  Edmonds, 
1  Younge  <k  Coll.  Eng.  Ex.  Eq.  481;  Smith  v.  Harris,  43  Mo.  557; 
Pou)ell  V.  Knovoler,  2  Atk.  224;  De  Haghton  v.  Money,  2  Gh.  L.  R. 
164;  HiU  v.  Boyle,  4  Eq.  L.  R.  260;  Milwaukee  dh  M.  B.  B.  v. 
Milwaukee  <S:  W.  R.  R.,  20  Wis.  174;  88  Am.  Dec.  740.) 
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Y.  The  respondent  and  her  agents  and  A.  A.  Pollard  were 
not  laboring  under  any  disability  either  mental  or  physical,  and 
they  had  every  opportunity  to  know  the  condition  and  value  of 
their  own  property.  The  law  imposed  on  api)ellant8  no  duty 
to  inform  respondent  or  Pollard  of  the  knowledge  they  had  of 
an  improvement  in  the  mine.  {Kintzing  v.  McElreth,  6  Pa.  St. 
469;  Harris  v.  Tysm,  24  Pa.  St.  359;  6i  Am.  Dec.  661;  1  Sug. 
Ven.  8;  TiLck  v.  Bovming,  76  111.  71:  Southern  D,  Co.  v.  SUvot^ 
125  U.  S.  249;  WiMiams  v.  Spurr,  24  Mich.  336;  G(yrd(m  v.  Buder, 
105  U.  S.  553;  Laidlaw  v.  Organ,  2  Wheat  178;  Haywood  v.  Copt^ 
2b  Beav.  140;  Clapham  v.  ShiUito,  7  Beav.  146;  Banta  v.  Savage^ 
12  Nev.  151;  Big.  Fr.  368;  Danib^nann  v.  Schulling,  75  N.  Y.  55; 
2  Pom.  Eq.  393;  Kerr  Fraud,  389;  Vernon  v.  Keyes,  12  East 
616;  1  Stor.  Eq.,  205-214;  Reynolds  v.  PalTntfr,  21  Fed.  R.  435; 
FuU&r  v.  Buice,  80  Ga.  395;  Fox  v.  Mackreth,  2  Cox.  Eq.  320;  Fox 
V.  Mackrethy  2  Brown  Ch.  400;  Dolman  v.  Nokes,  22  Beav.  402; 
Dicconsan  v.  Talbot,  L.  R  6  Ch.  App.  32;  Cleland  v.  Fish,  43  111. 
284;  Livingston  v.  Peru  Iron  Co.,  2  Paige  Ch.  390.) 

The  district  court  did  not  find  that  Munckton  and  Baker 
had  anything  to  do  with  concealing  the  development  Active 
collusion  or  conspiracy  is  the  gist  of  the  action,  and  a  mere 
passive  cognizance  of  fraud  or  the  illegal  action  of  others  is  not 
sufficient  to  show  conspiracy.  An  active  participation  is  necessary. 
(Evans  v.  Ftiople,  90  III.  384;  Miles  v.  State,  58  Ala.  390.) 

VI.  To  authorize  the  cancellation  of  a  conveyance  on  the 
ground  of  fraud,  pecuniary  loss  or  damage  sustained  by  the 
plaintiff  at  the  time  of  the  sale  must  also  be  shown.  If  the 
market  value  of  the  mine  was  no  gi'eater  at  the  time  of  the  sale 
than  the  price  paid,  or  if  there  was  no  inadequacy  at  the  time 
in  the  price  paid,  judgment  should  have  been  for  defendants- 
(2  Pom.  Eq.,  Sec.  898:  Todd  v.  Famhro,  62  Ga.  668;  Batty  v. 
Lloyd,  Vernon's  R.  141;  Hale  v.  Wilkinson,  21  Grat  87;  Corns- 
lilts  V.  Molloy,  7  Pa.  St  296;  Marriner  v.  Dmnison,  78  Cal.  202; 
Pardyy,  BuUard,  41  Cal.  448;  Garrowv,  Davis,  15  How.  279;  Clark 
V.  White,  12  Pet  198;  1  Sug.  Yen.  8,  420,  421;  SotUhem  D,  Co^ 
V.  Silva,  125  IT.  S.  249;  Haywood  v.  Cope,  25  Beav.  149; 
Henry  v.  Everts,  29  Cal.  610;  Graf  am  v.  Burgess,  117  U.  3. 
193;  Atlantic  Delaine  Co,  v.  Janies,  94  U.  S.  207;  Caples  v. 
Steel,  7  Or.  494;  Morrison  v.  Lods,  39  CaL  385;  Jennings 
V.     Broughton,    5    DeG.,     McN.    &    G.    127;     Pasley    v.    Free- 
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man,  3  Term  R.  63;  Christmas  v.  Spink,  15  Ohio,  603;  Fox  v. 
McMackreth,  2  Cox,  320;  1  Sto.  Eq.  Jur.,  Sec.  203;  Big.  Fr. 
400,  632-33;    Van  Epps  v.  Jlarnsan,  5   Hill,  63;  40  Am.  Dec.  314. 

VII.  To  set  aside  a  deed  on  the  ground  of  fraud,  proof 
should  be  made  so  cogent,  weighty  and  convincing  as  to  leave 
little,  if  any,  doubt  upon  the  mind  that  a  fraud  has  been  com- 
mitted. The  testimony  of  one  witness,  unless  sustained  by 
strong  corroborating  circumstances,  is  never  sufficient  to  estab- 
lish the  charge  of  fraud  if  such  charge  is  denied.  *The  proof  in 
this  case  was  neither  of  the  character  nor  weight  required  to 
set  aside  deeds  of  real  estate.  (Brigham  v.  Thompson,  4  Nev. 
232;  Atlantic  Delaine  Co,  v.  James,  94  U.  S.  214;  Southern!). 
Co.  V.  Silva,  125  U.  S.  249;  United  States  v.  Iron  Silver  M.  Co. 
128  XJ.  S  676;  Tuck  v.  Downing,  76  111.  71;  Graliam  v.  Fancoast, 
30  Pa.  St.  97;  Dalton  v.  Dalton,  14  Nev.  427;  Keiser  v.  Gammon, 
95  Mo.  217;  Sanborn  v.  Stetson,  2  Story,  481;  Christmas  v.  SpinJc, 
15  Ohio,  600;  Walker  v.  Bugh,  69  lU.  378.) 

The  testimony  of  Neighley  is,  of  itself,  of  no  weight  what- 
ever. He  was  a  party  to  the  fraud.  The  confession  of  such  a 
witness  cannot  prevail  against  the  solemn  deeds  conveying  the 
title,  and  the  testimony  of  appellants  and  three  other  witnesses. 
(Big.  Fr.  192,  Sec.  12;  Davis  v.  CouncU,  92  N.  C.  726:  Keiser  v. 
Gammon,  96  Mo.  217;  Evans  v.  Bicknell,  6  Ves,  183;  McSliane  v. 
Hazelhurst,  50  Md.  121;  Hutddnson  v.  Ainsworth,  73  Cal.  452; 
2  Am.  St.  Rep.  823.) 

VIII.  In   order   to   establish   a  charge  of    fraudulent   misrep- 
resentation, the  plaintiff  must  show,  by  clear  and  decisive  proof, 
that   the   defendant   has  made  h  misrepresentation  with  regard  to 
a  material  fact;    that   such   representation   was   false   and    misled 
the  plaintiff,  and  b\it  for  such    misrepresentation  the  sale  would 
not   have   been  made.      In  order  that  fraudulent   representations 
may   be   ground   for  relief  in   law   or   in   equity,    they   must    be 
material  in  their  nature  and  relevant  to  the  transaction,  and   be 
the  determining  ground   of  the   negotiations.     (Grymes   v.    Sand- 
ers,  93  U.   S.   55;     Southern   D.  Co.   v.   Silva,    125    U.    S.    250 
Smith  V.  Richards,   13  Pet.   37;    Taylor  v.   Guest,  58  N.    V.  266 
Ingraham  v.  Jordan,  65  Ga.   356;    Noel  v.  Morton,  50  Iowa,  687 
Clark  V.  EverJiart,  63  Pa.   St.  347;  Todd  v.  Fambro,  62  Ga.  664: 
Klopenstein   v.   Mulcahy,    4   Nev.    300;    2    Pom.    Eq.    Sec.  .  890.) 
The   true  distinction   existing  between  the  cases  cited  by  respond- 
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exit,  and  the  case  at  bar,  consists  in  the  situation  of  the  parties. 
A  vendor  is  justly  placed  under  greater  legal  obligations  to- 
disclose  to  the  purchaser  any  hidden  defect  or  quality  of  the 
property  sold  which  would  impair  its  value,  and  known  by  him 
to  exist,  because,  being  the  owner  and  in  the  possession  of  the- 
property  sold,  he  is  presumed  by  the  law  to  know  of  sucb 
defects  and  should  disclose  them,  but  the  position  and  situa- 
tion of  the  vendee  is  entirely  different;  what  he  may  learn  con- 
cerning any  hidden  or  latent  property  or  quality  of  the  prop- 
erty sold  which  enhances  its  value  beyond  the  price  paid  for  it, 
and  which  is  unknown  to  the  vendor,  he  is  not  required  ta 
make  known  to  the  vendor  as  a  condition  of  the  sale.  And 
this  principle  of  law  has  been  especially  applied  in  cases  involv- 
ing the  sale  and  purchase  of  mines  and  other  property  having 
a  speculative  value  such  as  the  case  at  bar.  {Kintzirhg  v.  McElrethy. 
5  Pa.  St.  469;  Harris  v.  Tyatm,  24  Pa.  St.  359;  64  Am.  Dec.  661; 
Southern  D,  Co,  v.  Siha,  125  XJ.  S.  249;  WlUiams  v.  Sjmrr^ 
24  Mich.  336;  Gordon  v.  Butler,  105  XJ.  S.  563;  Laidlaw  v. 
Orgauy  2  Wheat.  U.  S.  178;  Dambmomn  v.  Schvlting,  75  N.  Y. 
55;  Banta  v.  Savage  M.  Co.,  12  Nev.  151;  Reynohh  v.  Palfner^ 
21  Fed.  R.  435;  FuUer  v.  Buioe,  80  Ga.  395;  Fox  v.  Mackreth, 
2  Cox  Eq.  320;  Fox  v.  Machreth,  2  Brown  Ch.  400;  Dolman  v. 
Nolan,  22  Beav.  402;  Haywood  v.  Cope,  25  Beav.  606;  1  Sto.  Eq.,. 
Sees.  205,  312;  Big.  Fr.  368.) 

Robert  M.  Clarice  and  Robert  H.  Lindsay,  for  Respondent. 

I.  Caroline  Gruber  is  the  proper  plaintiff.  As  to  the  Bay 
title  she  is  the  sole  party  in  interest.  (Gen.  Stat.  3026,  3027,. 
Bliss  Code  PL,  Sec.  51;  Cottle  v.  Cole,  20  Iowa,  481;  Allen  v. 
Brown,  44  N.  Y.  229;  1  Van  S.  PI.  111.)  If  Adam  Bay  ever  had 
any  interest  as  cestui  que  trust,  it  passed  to  Mrs.  Gruber  by  the 
deed  introduced  by  defendants.  Defendants  are  estopped  to 
deny  Graber's  title.  (Big.  Est.  258-59-60.)  As  to  the  Pollaid 
interest,  plaintiff  is  entitled  to  maintain  the  suit.  (Bliss  Code 
PL,  Sees.  47,  51,  52,  54;  Gen.  Stat.  Sec.  3028;  Wetmore  v. 
San  Francisco,  44  CaL  294;  McMahon  v.  Allen,  35  N.  Y.  403; 
Dickenson  v.  BidtHI,  L.  R.  I.  Eq.  337;  Graham  v.  La  Crosse  etc^ 
R.  R.  Co,,  102  U.  S.  148;  Smith  v.  Logan,  18  Nev.  152.) 

II.  In  establishing  fraud,  positive  proof  is  not  required:  a 
mere   preponderance   is   sufficient.     Fraud  may   be   inferred   from 
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the  circumstances  of  the  case,  and  slight  circumstances  will  be 
sufficient.  (Sto.  Eq.  Jur.,  Sec.  190;  Big.  Fr.  U2-3,  146-7; 
Dameron  v.  JameBon^  4  Mo.  App.  304;  Burch  v.  Smithy  15  Tex« 
219;  65  Am.  Dec.  156.)  Tested  by  the  rules  of  evidence  the 
proofs  are  abundant  to  establish  gross  actual  fraud.  (Evidence 
discussed.) 

III.  Mere  silence  under  oi-dinary  circumstances  is  not  fraud- 
ulent, but  when  the  opportunities  and  knowledge  of  the  ven- 
dor and  vendee  representing  the  intrinsic  qualities  of  the  prop- 
erty sold  are  not  equal  and  the  price  paid  is  inadequate,  silence  is 
fraudulent.  (1  Perry  Tr.,  Sec.  177;  2  Kent  Com.  482-5;  Big.  Fr. 
594-598;  Kerr  Fr.  94-98;  McAdarm  v.  Gates,  24  Mo.  223;  Barron  v. 
Alexander,  27  Mo.  530;  Lunn  v.  Shermer,  93  N.  C.  164;  Broton  v.  Gray, 
6  Jones  L.  103;  72  Am.  Dec.  563;  Merrittv.  Robinson,  35  Ark.  483; 
BaiDdon  v.  Blatch/ord,  1  Sand.  Ch.  344;  Botoman  v.  Bates,  2  Bibb,  47; 
4  Am.  Dec.  677;  Twm&rv,  Harvey,  1  Jacob,  178;  Hadley  v.  Clinton 
etc.  Co,,  13  Ohio  St.  508;  82  Am.  Dec.  454;  2  Kent  Com.  232.) 

In  a  case  where  mere  silence  is  not  fraudulent  a  very  little  is 
sufficient  to  vitiate  the  transaction.  (Kerr  Fr.  98,  99;  Big.  Fr. 
490-504;  Laidlaw  v.  Organ,  2  Wheat.  178;  Hadley  v.  Clinton  etc. 
Oo.,U  Ohio  St.  502;  82  Am.  Dec.  454;  2  Kent  Com.  490;  1  Perry 
Tr.  180;  Dameron  v.  Jamison,  4  Mo.  App.  304;  Turner  v.  Harvey, 
1  Jacob,  169-178;  Boioman  v.  Bates,  2  Bibb,  47;  4  Am.  Dec.  677; 
Prescott  V.   Wriyht,  4  Gray,  461.) 

IV.  Defendants  acquired  their  information  and  advantage 
wrongfully  and  this  is  a  fraud.  (Phillips  v.  Homfray,  L.  K.  6  Ch. 
App.  Cas.  770-780;  Pom.  Eq.  Jur.  904.) 

V.  Defendants  colluded  with  Oest,  Neighley,  Dixon  and 
Hamilton,  and  availed  themselves  of  their  fraudulent  acts,  and 
this  renders  the  deeds  invalid.  (Big.  Fr.  576;  P,  d;  S.  P.  T,  Co, 
V.  India  Rubber  Co.,  10  Ch.  App.  526;  Young  v.  Hughes,  32  N.  J. 
Eq.  385;  Lincoln  v.  Claflin,  7  Wall.  136;  Daniel  v.  Brown,  33  Fed. 
R.  849;  1  Per.  Tr.,  Sec.  172;   2  Lead.  Cas.  Eq.  953.) 

VI.  Oest,  Neighley,  Bell  and  Dixon  committed  a  fraud  upon 
Pollard  and  Gruber,  and  defendants  received  and  seek  to- 
keep  the  benefit  of  it.  This  makes  defendants  particeps  criminis 
with  Neighley  et  al.  (1  Per.  Tr.,  Sec.  172;  Big.  Fr.,  Sec.  232;  2 
Lead.  Cas.  Eq.  953.) 

VIL  Fraud  appearing,  the  contract  of  sale  is  invalid  and 
plaintiff  is  entitled  to  have  it  annulled  and  to  have  judgment 
for  the  profits  of  mining.  Fraud  vitiates  everything.  The  fraud 
appearing,  defendants  cannot  defend  themselves  and   hold   on   to 
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the  fruits  of  their  unlawful  acts,  by  testifying  that  the  property 
was  worth  no  more  than  the  price  paid.  This  principle  is 
thoroughly  established  by  text  writers  and  the  decided  cases, 
And  no  case  exists  where  the  amount  of  pecuniary  damages  has 
been  made  the  basis  of  the  decision.  {Bowman  v.  Bates,  2  Bibb,  47; 
4  Am.  Dec.  677;  Daniel  v.  Brown,  33  Fed.  R  849;  Vernon  v.  Keys, 
12  East.  637;  Hagee  v.  Grossman,  31  Ind.  223.) 

Where  the  action  is  not  to  rescind  but  to  recover  damages  for 
the  fraud,  the  measure  of  damages  is  not  the  market  value  of 
the  property  fraudulently  obtained,  but  the  real  value  of  the 
property.  {Huhh'll  v.  Meigs,  50  N.  Y.  480;  Tackwdl  \,  Lambert, 
^  Cush.  23.) 

By  the  Court,  Murphy,  J.: 

This  is  a  bill  in  equity  to  set  aside  deeds  made  by  Caroline 
Gruber  and  A.  A.  Pollard  to  Joseph  Munckton,  and  from 
Munckton  to  W.  H.  Baker,  and  to  have  the  same  canceled, 
annulled,  and  declared  void,  on  the  grounds  that  the  same  were 
•obtained  by  fraud  and  inadequacy  of  consideration.  The  com- 
plaiaant  avers  that  on  the  third  day  of  December,  1887,  Oest, 
Pollard,  and  Caroline  Gruber  were  the  owners,  as  tenants  in 
•common,  of  a  mining  claim,  situate  in  the  Devil's  Grate  and 
Chinatown  mining  district,  at  Silver  City;  Lyon  county,  Nevada, 
known  and  commonly  called  the  "  Oest  Mine; "  Oest  being  the 
•owner  of  one  half,  Pollard  one-quarter,  and  Mrs.  Gruber  one- 
fourth.  They  worked  the  mine  as  co-partners,  shaiing  the 
profits  and  bearing  the  losses  in  proportion  to  their  respective 
interests.  Oest  and  Pollard  lived  at  Silver  City,  Mrs.  Gruber  at 
Dayton,  four  miles  distant;  but  one  Mat.  Bay,  a  brother  of 
Mrs.  Gruber,  lived  at  Silver  City,  and  acted  as  agent  for  her  in 
the  working  and  management  of  the  mine.  W.  H.  Neighley 
was  foreman  at  the  mine,  subject  to  Oest's  orders.  During  the 
time  of  the  ownership  of  Pollard  and  Gruber,  developments  of 
great  importance  were  made,  without  the  knowledge  of  either 
Pollard  or  Gruber,  by  cutting  and  excavating  through  the  clay 
wall,  generally  called  the  **foot  wall,"  a  body  of  gold  and  sOver 
bearing  ore  five  feet  in  thickness,  thirty  feet  iii  length,  and  of 
unknown  depth;  which  ore  was  of  the  net  value  of  five  hundred 
dollars  per  ton,  and  of  the  aggregate  value  of  two  hundred  and 
£fty    thousand   dollars.     That   before   the   discovery  of  this  body 
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of  ^ore  the  mine  was  not  worth  to  exceed  eight  thousand  dollars^ 
but  after  the  development,  the  property  was  worth  two  hundred 
and  fifty  thousand  dollars.  That  said  development  was  made 
known  to  Oest.  That  Pollard  and  Mrs.  Gruber  had  no  knowledge 
of  the  discovery,  nor  could  they,  with  reasonable  diligence,  know 
or  discover  the  same.  And  plaintiff  avers  that  it  was  the  duty 
of  Oest,  as  co-owner,  co-partner  and  manager,  to  have  made  the 
said  development  and  discovery  known  to  his  co-owners,  and  to 
have  extracted  and  sent  the  said  ore  so  discovered  to  the  mill 
for  reduction;  that  the  facts  of  the  said  discovery  were  concealed 
from  Pollard  and  Mrs.  Gruber  by  the  said  Oest,  and  were  by 
him  imparted  to  Joseph  Munckton  and  W.  H.  Baker,  for  the 
purpose  of  cheating  and  defrauding  the  said  Pollard  and  Mrs. 
Gruber;  that  Oest,  Munckton,  and  Baker  then  entered  into  an 
agreement,  confederation,  and  conspiracy  to  fraudulently  acquire 
the  interests  of  Pollard  and  Mrs.  Gruber  for  a  grossly  inade- 
quate price  and  consideration,  and  to  cheat  and  defraud  them 
out  of  their  said  intei-ests  in  said  mine.  The  complaint  contains 
specific  averments  constituting  the  alleged  fraud.  The  answer 
of  the  defendants  Munckton  and  Baker  contain  specific  denials 
of  each  and  every  allegation  of  the  complaint  in  so  far  as  it 
alleges  fraud,  and  also  denies  the  ownership  of  the  property  by 
Mrs.  Gruber,  and  alleges  that  she  is  not  the  real  party  in  inter* 
est  in  this  action.  The  plaintiff  had  made  Fred.  Oest  a  party 
defendant,  but  during  the  trial  the  action  was  dismissed  as  to 
him,  and  proceeded  against  Munckton  and  Baker.  The  cause 
was  tried  before  the  court  without  a  jury.  Judgment  was^ 
rendered  in  favor  of  the  plaintiff  for  the  surrendering  and 
cancellation  of  the  deeds  mentioned,  and  for  the  sum  of  twenty- 
two  thousand  dollars  damages,  and  costs  of  suit.  Defendants  appeal 
from  the  judgment,  and  from  the  order  of  the  court  overruling  their 
motion  for  a  new  trial. 

Appellants  claim  that  the  court  erred  in  overruling  their 
motion,  wherein  they  asked  to  have  Adam  Bay  made  a  party 
plaintiff.  The  ground  for  their  motion  wus  that  some  time 
prior  to  the  sale  of  the  mine  by  Mrs.  Gruber  to  Munckton, 
Adam  Bay  owned  one-fourth  interest  in  the  mine.  He  bor- 
rowed two  thousand  five  hundred  dollars  from  his  sister,  Mrs. 
Gruber,  giving  her  his  note  and  a  mortgage  on  his  interest  in 
the  mine  to  secure  the  payment  thereof.  Some  time  thereafter, 
Adam  Bay  gave  to  Mrs.   Gruber  a  deed    to  his  interest   in  the 
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mine,  and  Mrs.  Gruber  entered  satisfaction  of  the  mortgage  in 
the  records  of  Lyon  county,  Nev.  The  appellants  claim  that^ 
notwithstanding  Mrs.  Gruber  has  entered  satisfaction  of  the 
mortgage  debt,  and  holds  a  deed  to  the  property,  that  it  was 
the  intention  of  the  parties,  and  that  it  was  so  understood 
between  them,  that  the  deed  was  given  and  received  to  operate 
as  a  mortgage  only.  The  testimony  given  on  the  trial  of  this 
•cause  does  not  support  the  appellants'  views.  Mrs.  Gruber 
flays  that  there  was  no  understanding  between  herself  and 
Adam  Bay  that  the  deed  given  was  merely  to  secure  the  pay- 
ment of  the  money  loaned;  that  it  was  given  by  Bay  and 
received  by  her  as  an  absolute  deed,  and  conveying  to  her  all 
the  right,  title  and  interest  of  Adam  Bay  in  and  to  said  property 
to  her;  and  that  she  had  dealt  with  the  property  as  her  own. 
Munckton  testified:  **  I  saw  Adam  Bay.  He  was  on  his  wagon. 
I  asked  him  if  he  would  take  less  than  four  thousand  dollars 
for  his  interest.  He  said:  *  Anything  that  Mat.  does  about  this 
is  satisfactory  to  me.'  I  then  went  to  Mat.  and  told  him  I  had 
concluded,  if  this  affair  was  settled  up,  that  I  would  give  him 
four  thousand  dollars  for  their  interest,  and  he  said,  'All 
right,'  and  I  gave  him  twenty  dollars  on  the  bargain  to  bind 
it,  and  then  he  said:  *You  have  got  to  take  a  deed  from  Mrs. 
Gruber.'"  Mat.  Bay  is  the  brother  of  Adam  Bay  and  Mrs. 
Oruber,  and  was  acting  as  the  agent  for  Mrs.  Gruber.  Munck- 
ton having  received  the  deed  from  Mrs.  Gruber,  is  now  estopped 
from  denying  her  right  to  make  the  deed,  or  her  title  to  the 
property.  If  Adam  Bay  had  any  interest  in  the  property  at  the 
time  of  the  sale  from  Mrs.  Gruber  to  Munckton,  he  having 
stood  by,  and  did  not  disclose  his  title  and  object  to  the  sale, 
he  is  now  precluded  by  estoppel  from  claiming  the  property, 
or  any  interest  therein,  from  Munckton,  who  was  induced  to 
buy  and  take  the  deed  from  Mrs.  Gruber  by  the  declarations  of 
Adam  and  Mat.  Bay  that  she  was  the  true  owner.  Where  a 
deed  intended  as  security  is  recorded,  the  defeasance  not  being 
recorded,  a  purchaser  for  value  from  the  grantee,  without  notice 
of  the  defeasance,  will  hold  an  absolute  title  as  against  the 
grantor  and  his  grantees.  It  is  an  absolute  deed  as  regards 
third  persons,  and  a  bona  fide  purchaser  will  take  the  land  dis- 
charged of  the  equity  of  redemption  of  the  mortgageor. 
{Brophy  Min,  Co.  v.  Brophy  d;  D,  Gold  etc,  Min.  Co.,  15  Nev. 
107.)     And  a  i)arty  is  also  estopped  from  asserting  titl^  to  pcop- 
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erty  when  his  declarations  have  induced  another,  who  was 
about  to  purchase  it,  to  believe  that  it  was  owned  by  a  third 
person.  {Way  v.  Council^  76  Iowa,  741;  Shu/ord  v.  Shingler, 
30  S.  C.  612;  Ratdif  y.  Bel  font  Iran  Works,  87  Ky.  669;  Wise 
V,  N&voatney,  26  Neb.  88;  WiUiams  v.  Fletcher,  129  111.  J56;  Birch 
V.  Steppler,  11  Colo.  408.) 

On  the  trial  of  this  cause  the  defendants  called  J.  A.  Stephens, 
-an  attorney   at  law,    who  drew  up  the   mortgage  and   deed  from 
Adam   Bay  to  Mrs.    Gruber    mentioned  in  the    fore   part  of  this 
opinion,   and    endeavored   to    prove    by   him    the    understanding 
liad   between   Adam   Bay   and   Mi-s.  Gruber,  at  the   time  of  the 
drawing  of  the  deed,  as  to  whether  the  deed  was  not  drawn  and 
intended  as  a  mortgage  to  secure  the   payment  of  money  due  by 
Adam    Bay    to   Mrs.    Gruber,    and    to    enable    Mrs.   Gruber   to 
escape   the   payment  of  state   and   county    taxes  upon  the  mort- 
gage.     Stephens     declined     to     answer     the     question     for    the 
reasons:     (1)  He  was  acting  as  the  attorney  for  Bay  and  Gruber 
And  what  was  said  to  him  at  that  time  was  received  by  him  in 
the   performance  of    his  professional    calling,   and  what  was   said 
he    claimed    to    be    a    privileged    communication;    (2)  if    he  was 
•compelled    to    answer    the     questions,    it    would    injure    fortner 
sclients  of   his.     The  plaintiff  also  objected  to  the  witness  answer- 
ing the    questions.      The  rule   that  an    attorney   cannot   disclose 
communications     made   to  him    by    his    clients   is    not,    as  now 
understood,  confined    to   communications   made    in    contemplation 
of,  or   in  the   progress  of,  an  action  or    judicial    proceeding,  but 
extends    to    communications    in   reference    to    all    matters    which 
are     the     proper     subject     of     professional      employment.      An 
attorney     employed    by    two    or    more     parties    to    give     advice 
^n    a    matter     in     which      they     are     mutually     interested     can, 
no     doubt,    on    litigation    subsequently     arising     between    them- 
selves,   be    examined    as    a    witness,  at    the    instance   of    either 
of  the  parties,  as  to   communications  made  when  he  was  acting  as 
attorney  for  all.     But    he    cannot    disclose    such     communication 
in  a  controversy  between   such    parties,   or   either   of   them,  and 
third   persons.      The  communications  made  to  Stephens  by  Adam 
Bay  and  Mrs.  Gruber  when  he  drew  the  deed  for  them  were  privileged. 
\Gulick  V.  Gulick,  39  N.  J.  Eq.  516;  Michasl  v.  Foil,  100  N.  C.  189;  6 
Am.  St.  Rep.  577;  Britton  v.  Lorenz,  45  N.  Y.  b^\  Whiting  v.  Boflrney, 
30  N.  Y.  330;  86  Am.  Dec.  385;  Yatea  v.  Olmsted,  56  N.  Y.  632; 
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WUliams  V.  Fitchy  18  N.  Y.  550;  Root  v.  Wright,  84  N.  Y.  76;  38 
Ara.  Eep.  495.) 

The  complaint  in  this  action  was  filed  on  the  fourteenth  day 
of  December,  1888.  On  the  same  day,  A.  A.  Pollard  made» 
executed  and  delivered  to  Caroline  Gruber  a  deed  purport- 
ing to  convey  all  his  right,  title,  and  interest  in  and  to  said 
mine  and  mining  claim.  Said  deed  contains  the  foUow- 
ing  clauses:  ''Also,  all  equitable  right  or  title,  claim,  or 
demand,  in  said  mine  of  the  said  first  party;  also,  all 
right  of  action  to  set  aside  a  certain  deed  made  by^  the  said  first 
party  to  Joseph  Munckton,  dated  December  3,  lb87;  also,  all 
claim  for  damages  arising  from  said  deed;  also,  all  claim  or 
demand  or  right  of  action  for  damages,  or  for  an  accountings 
or  for  the  value  of  ores  taken  from  said  mine."  On  the  same 
day,  and  as  part  of  the  same  transaction.  Pollard  and  Gruber 
entered  into  the  following  agreement:  ''The  undersigned 
mutually  acknowledge  and  agree  as  follows:  1st.  The  action. 
this  day  commenced  in  the  name  of  Caroline  Gruber  against 
Joseph  Munckton  and  others  is  for  the  mutual  benefit  of  the 
undersigned.  Each  of  us  are  to  share  equaUy  the  advantages, 
and  to  bear  equally  the  cost  and  expenses.  The  assignment  this 
day  made  by  A.  A.  Pollard  to  Caroline  Gruber  was  made,, 
for  the  purpose  of  enabling  her  to  maintain  the  aforesaid  action 
in  her  own  name.  When  judgment  is  recovered,  and  the  liti- 
gation finally  terminated,  said  Caroline  Gruber  will  assign  and 
convey  to  said  A.  A.  Pollard  his  part  of  the  judgment  and 
interest  in  the  mine  recovered.  Witness  our  hands  this  four- 
teenth day  of  December,  A.  D.  1888.  Mrs.  Caroline  Gruber 
[l.  8.]  A.  A.  Pollard,  [l.  s.]"  This  agreement  was  duly- 
acknowledged  before  a  notary  public,  and  was  entitled  to  be 
recorded,  if  it  was  not,  in  the  records  of  Lyon  county,  Nevada, 
Appellants  claim  that  this  action  cannot  be  maintained,  as  to 
the  Pollard  interest,  in  the  name  of  the  plaintiff,  because  she  is  not 
the  real  party  in  interest:  that  the  assignment  of  Pollard  to 
Gruber  does  not  convey  the  legal  title  to  the  property,  bat 
merely  the  right  to  sue  in  her  own  name,  and,  immediately 
upon  the  termination  of  the  suit,  she  binds  herself  to  redeed  to 
him  his  one-fourth  interest  in  the  mine  and  mining  claim,  and 
pay  over  to  him  one-half  of  whatever  sum  of  money  she  may 
recover    from    the   defendants   as   damages  for  the  alleged   fraud; 
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that  such  an  agreement  cannot  be  enforced  under  the  laws  of  this 
state;  it  savors  of  maintenance. 

Section  3026,  Gen.  Stat.,  reads:  "  Every  action  shall  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest,  except  as  other- 
wise provided  in  this  act."  The  only  interpretation  that  can  be 
placed  upon  this  section  of  the  statute  is  that,  whenever  a  thing 
in  action  transferable  by  law  is  absolutely  assigned,  so  that  the 
ownership  passes  to  the  assignee,  without  conditions  or  reser- 
vations, and  the  legal  title  or  equitable  claim  is  fully  vested  ia 
him,  he  is  the  real  party  in  interest,  and  must  sue  in  his  own 
name.  Is  Mrs.  Gruber  either  the  legal  owner,  or  has  she  such 
an  equitable  claim  in  the  Pollard  interest  in  this  mine,  or  in 
this  cause  of  action,  to  permit  her  to  maintain  this  action  in 
her  own  namel  We  think  not.  From  the  reading  of  the  deed 
and  agreement  between  the  parties^  it  was  not  intended  that 
Mrs.  Gruber  should  have  any  claim  upon  or  interest  in  the 
property  deeded  to  her  by  Pollard.  She  was  merely  permitted 
to  commence  an  action  in  her  own  name  for  the  cancellation  of 
the  deeds  given  by  herself  and  Pollard  to  Munckton,  and  by 
Mun6kton  to  Baker,  and  the  recovery  of  damages  for  the 
alleged  fraud;  and  she  was,  upon  the  termination  of  the  suit^ 
to  reconvey  to  him  the.  same  interest  in  the  mine,  and  to  account 
and  pay  over  all  moneys  received  by  her  in  the  nature  of  (lam- 
ages  in  proportion  to  his  interest  in  the  property.  It  would  be 
doing  violence  to  the  statute  to  say  that  Mrs.  Gruber  was  the 
real  party  in  interest,  under  the  facts  in  this  case.  Nor  can  we 
admit  the  correctness  of  the  views  expressed  by  the  learned 
attorney  for  the  respondent,  that  Mrs.  Gruber  was  a  trustee  of 
an  express  trust.  Were  we  to  so  decide,  she  would  be  permitted 
to  do  things  indirectly,  which  another  section  of  the  statute 
directly  prohibits.  It  never  was  intended  by  the  framei*s  of 
this  law  that  a  party,  being  of  sound  mind,  capable  of  managing 
his  own  affairs,  residing  in  the  immediate  vicinity,  who  did 
appear  in  court  and  testify  as  a  witness  on  the  part  of  the 
plaintiff,  should  be  permitted  to  divest  himself  of  his  title, 
create  a  trust  for  the  purpose  of  commencing  and  prosecuting 
an  action  at  law  or  in  equity,  in  the  name  of  the  assignee  or 
trustee,  for  his  benefit,  and  upon  the  termination  of  the  suit, 
reconvey  to  him  all  the  proceeds  of  such  suit.  We  cannot  sanc- 
tion   any    such    construction   of    our    statute,   and    it    made   no 
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difference  that  Mrs.  Gruber  had  a  deed  to  the  mine.  The 
defendants  had  a  right  to  demand  that  thej  be  confronted  bj  Pol- 
lard, who  was  the  real  party  in  interest. 

In  the  case  of  Bobbins  v.  DeveriU^  20  Wis.  148,  the  court 
held  that  a  partner  could  not  maintain  an  action  in  his  own 
name  for  the  benefit  of  the  firm,  although  the  demand  had  been 
transferred  to  the  plaintiff  alone  by  words  of  absolute  assign- 
ment In  the  case  of  Hoctgland  v.  Van  EtUn,  22  Neb.  683,  the 
court  said:  ''The  language  of  the  statute  is  plain  and  unam- 
biguous: '  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except,'  etc.  This  case  is  not  within  any 
of  the  exceptions  named,  and  therefore  must  be  considered  with 
reference  solely  to  section  29  of  the  code.  If  a  party,  having  no 
interest  in  the  subject-matter  of  the  suit,  who  holds  simply  as 
assignee,  and  is  to  deliver  to  his  assignor  the  proceeds  of  the 
action,  may  maintain  an  action  on  such  an  assignment,  then 
section  29  has  no  meanipg  whatever.  We  do  not  care  to  enter 
into  a  discussion  of  the  propriety  or  impropriety  of  requiring 
actions  to  be  brought  in  the  name  of  the  real  party  in  interest. 
The  statute  contains  a  plain  provision  which  this  court  has  no 
authority  to  disregard.  We  hold,  therefore,  that  an  assignee 
having  no  interest  in  the  result  of  the  suit,  and  not  entitled  to 
any  portion  of  the  proceeds  thereof,  is  not  entitled,  under  section 
29.  to  maintain  an  action  as  the  real  party  in  interest."  And  in 
Minnesota  "  it  was  held,  in  some  cases,  that  the  beneficial  owner 
of  a  negotiable  bill  or  note  payable  to  bearer,  or  indorsed 
in  blank,  might  institute  suit  on  it  in  the  name  of  any 
one  who  would  allow  his  name  to  be  used  for  that  pur- 
pose, and  that,  unless  the  maker  had  a  defense  to  the 
note,  good  against  the  real  owner,  he  could  not  be  permitted  to 
show  that  the  plaintiff  was  not  the  real  party  in  interest.  *  *  * 
Although  this  rule  might  be  correct  at  common  law,  it  certainly 
is  not  good  under  the  statute  of  this  state,  which  provides  that 
'every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest.'  *  ♦  *  It  is  apparent  from  the  language  used  that 
it  was  not  the  intention  of  the  indorser  to  make  the  indorsee  the 
owner  of  the  note,  or  of  the  money  after  collection,  but  simply  to 
give  him  authority  on  the  note  to  collect  it.  The  relation  of 
the  indorser  and  indorsee  is  that  of  principal  and  agent.  The 
agent  cannot  be  the  'real  party  in  interest,'  in  a  suit  brought 
on  the  note."     Rock  Co.  Nat,   Bank  v.  HoUister.  21   Minn.   385; 
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Third  Nat.  Bank  v.  Clark,  23  Minn.  268.)  In  the  case  of  Sinker 
V.  Floyd,  104  Ind.  292,  it  is  said:  "  We  are  satisfied  that  under 
our  code  an  action  for  a  breach  of  covenant  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  and  that 
the  real  party  in  interest  is  the  person  entitled  to  the 
money  recovered  as  damages."  And  in  the  case  of  Bostvnck  v. 
Bryant,  113  Ind.  448,  the  same  court  said:  "The  statute 
pro\'ides  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  *  *  *  The  answer  shows 
clearly  that  Anna  S.  Bloomer  is  the  owner  of  the  note,  and 
the  real  party  in  interest.  The  plain  provisions  of  the  statute 
cannot  be  avoided."  {Board  of  ComnCrs  v.  Jameson,  86  Ind.  163.) 
In  the  case  of  Phillips  v.  Bv^h,  15  Iowa,  64,  the  court  held  that, 
when  A.  sold  certain  lands  to  B.,  making  false  and  fraudulent 
representations  as  to  the  locality  of  the  land  sold,  and  at  the 
request  of  B.  conveyed  the  same  to  C.  as  security  for  the  pay- 
ment of  an  indebtedness  from  B.  to  him,  in  an  action  for  damages 
for  such  fraudulent  representations,  A.  was  liable,  and  B.,  being 
the  real  party  in  interest,  was  the  proper  party  plaintiff,  not- 
withstanding the  legal  title  was  in  0."  The  rule  that  actions 
mu.st  be  prosecuted  in  the  name  of  the  real  party  in  interest 
bas  always  been  the  rule  in  equitable  actions,  as  distinguished 
from  actions  at  law,  and  the  statutory  enactment  is  nothing 
more  than  that  which  has  always  prevailed  in  equity.  (Grove 
V.  Judy,  24  W.  Va.  298;  Kellam  v.  Sayer,  30  W.  Va.  198;  1  Van 
Santv.  Eq.  PI.  72.) 

Under  the  old  practice,  when  law  and  equity  were  adminis- 
tered by  different  tribunals,  the  rule  respecting  parties  in  courts 
of  law  differed  from  those  in  courts  of  equity.  The  blending 
of  the  jurisdiction  made  it  necessary  to  revise  those  rules  to 
some  extent.  In  doing  so  the  legislature  had  this  purpose  in 
view:  to  do  away  with  the  artificial  distinctions  existing  in  courts 
of  law,  and  to  require  the  real  party  in  interest  to  appear  in 
court  as  such,  knowing  that  the  true  rule  had  always  prevailed 
in  the  courts  of  equity,  that  he  who  had  the  right  was  the  per- 
son to  pursue  the  remedy.  We  have  adopted  that  by  enacting 
section  3026,  and  it  seems  to  us  too  plain  for  misconception. 
In  construing  statutes,  we  must  consider  the  sections  together, 
and  that  interpretation  should  be  placed  upon  the  language 
which  will  gjive  to  each  and  every  section  of  the  act  its  proper 
effect,  and  which  afc  least  will  make  it  compatible  j^ith  common 
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sense  and  plain  dictates  of  justice.     (Maynard  v.  Newma/n,  1  Nev. 
271;  Exrparte  Siehenhauer,  14  Nev.   368.) 

Champerty  and  maintenance  were  defined  as  offenses  in  very 
early  stages  of  the  English  law.  The  English  doctrine  of  main- 
tenance arose  from  causes  peculiar  to  the  state  of  society  in 
which  it  was  established.  It  was  a  principle  of  the  common 
law  that  a  right  of  action  could  not  be  ti*ansferred  by  him  who 
had  the  right.  When  we  seek  the  reason  of  this  rule,  we  tind 
it  was  an  apprehension  that  justice  would  fail,  and  oppression 
would  follow,  if  the  right  of  action  might  be  assigned.  In  early 
times  this  rule  concerning  rights  of  action  was  rigorously 
enforced,  but  this  rigor  has,  however,  been  relaxed.  The  appre- 
hension that  justice  would  be  trodden  down  if  property  in  action 
should  be  transferred  is  no  longer  entertained,  and  the  com- 
mon-law rule  now  serves  only  to  give  form  to  some  legal  prin- 
ciples. The  statute  of  limitations,  statute  of  frauds,  and  the 
giving  of  costs  against  the  unsuccessful  party,  have  all  taken 
place  since  the  law  of  maintenance  was  enacted;  and  all  these 
have  contiibuted  to  prevent  groundless  and  vexatious  litigation. 
In  states  where  the  common-law  rule  still  prevails,  the  laws  con- 
cerning maintenance  are  still  in  force,  and  they  all  hold  that  a 
right  of  action  may  be  transferred  to  a  purchaser  for  a  vaJu&ble 
consideration  with  complete  effect.  But  we  fail  to  find,  in  any 
decided  cases,  where  a  party  has  been  permitted  to  maintain  an 
action  in  his  own  name  where  he  had  no  interest  whatever  in 
the  result  of  the  suit.  We  have  no  statute  concerning  cham- 
perty and  maintenance  in  this  state.  Section  3021,  Gen.  Statw, 
i*eads:  "  The  common  law  of  England,  so  far  as  it  is  not  repug- 
nant to,  or  in  conflict  with,  the  constitution  and  laws  of  the 
United  States,  or  the  constitution  and  laws  of  this  state, 
shall  be  the  rule  of  decision  in  all  the  courts  of  this 
state."  This  court  has  held  in  a  number  of  oases  tliat 
the  English  statutes,  in  force  at  the  date  of  the  declaratioa 
of  American  independence,  in  so  far  as  they  were  applicable  to  our 
situation,  are  a  part  of  the  common  law  which  we  have  adopted. 
Why  are  not  champertous  contracts  void  in  this  state)  Tme, 
they  are  not  so  declared  by  statute,  but  they  were  so  at  common 
law,  and  the  common  law  of  England  has  been  recognized  as 
part  of  our  system;  its  principles  being  the  rule  of  oar  decisions, 
except  as  modified  by  statute.  Of  course,  these  principles 
must  be  applicable  to  the  nature  of  our  institutions,  and  to  the 
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I^enius  of  our  form  of  govemnaent;  t(»  our  wants,  habits  and 
necessities.  In  a  number  of  states  they  have  no  statutes  against 
champerty  or  maintenance,  yet  the  courts  of  last  resort  hold  that 
the  common  law  on  these  subjects  prevails.  The  modem  decis- 
ions of  the  courts  of  the  United  States  and  England  make  a 
distinction  which  before  prevailed  in  the  rules  of  the  common 
law,  between  maintenance  which  is  innocent  and  that  which  is 
unlawful.  To  maintain  the  suit  of  another  is  now,  and  always 
has  been,  held  to  be  unlawful,  unless  the  person  maintaining 
has  some  interest  in  the  subject  of  the  suit,  or  unless  he  is  con- 
nected with  the  assignor  by  ties  of  consanguinity  or  affinity. 
Landlord  and  tenant,  executors,  administrators,  trustees  of  an 
-express  trust,  the  exercise  of  legal  profession  by  an  attorney, 
and  acts  of  charity  to  the  poor,  are  all  cases  in  which  it  is  not 
unlawful  to  give  aid  in  the  conduct  of  a  suit  before  a  court  of 
justice. 

The  reason  of  the  rule,  as  applied  to  champerty  and  main- 
tenance, with  us,  is  to  prevent  litigation  and  the  prosecution  of 
doubtful  claims  by  strangers  to  them.  If  the  owner  is  not  dis- 
ported to  attempt  the  enforcement  of  a  doubtful  claim,  public 
policy  requires  that  he  should  not  be  allowed  to  transfer  his 
right  to  another  party  for  the  purpose  of  prosecution,  thereby 
encouiuging  strife  and  litigation.  It  has,  therefore,  been 
deemed  beneficial  to  the  public  interest  to  prohibit  a  transaction 
such  as  is  attempted  in  this  case,  as  being  contrary  to  public 
policy  and  void.  The  deed  passed  from  Pollard  to  Gruber 
with  the  understanding  that  it  was  not  to  convey  any  interest 
in  or  title  to  the  property  whatever,  but  merely  for  the  purpose 
of  allowing  Mrs.  Gruber  to  maintain  this  action  in  her  own 
name,  for  the  benefit  of  Pollard,  to  set  aside  a  deed  made  by 
Pollanl  to  Mu nekton,  and  which  Pollard  claimed  had  been 
obtained  by  fi-aud.  Therefore,  Mrs.  Gruber  is  not  the  real 
party  in  interest,  within  the  meaning  of  the  statute,  and  places 
the  parties  within  the  rule  of  law  that  the  assignment  of  a  bare 
right  to  file  a  bill  in  equity  for  a  fraud  committed  upon  the 
assignor  will  be  held  void  as  being  against  public  policy;  and 
«uch  an  assignment  cannot  be  maintained  in  either  a  court  of 
law  or  equity,  nor  can  a  trust  be  created  in  such  an  assignment. 

In  1  Perry  Trusts,  section  69,  he  says:  "The  mere  right  to 
file  a  bill  in  equity  for  a  fraud  committed  upon  the  assignor, 
or  to  sue  for  a  tort,  cannot  be  assigned,  and  a  trust  created  in 
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such    rights."      Bigelow    Fraud,    214,   says:  "A    right    of    action 
for  fraud  canuot  be   conveyed  at  law  or  in  equity.     Equity  will 
not  enforce  the  demand  of  an  assignee  or  a  grantee  of    a  right 
to  sue  for  fraud  when  the  action  is  confined  to  that  wrong."     2 
Story    Equity  Jur.,  section    1040A,    says:     "So  an  assignment  of 
a  bare  light  to  file  a  bill  in  equity  for  a  fraud  committed  upon 
the  assignor  will  be  held  void,  as  contrary  to  public  policy,  aad 
as    savoring    of    the    character    of    maintenance."     To    the   same 
effect  are,  Byall  v.   Bowles,  2  Lead.   Cas.  Eq.   *820;    3  Pom.  Eq. 
Jur.,   section    1276;     Adams  Eq.    (7th   Am.  Ed.),  *57;     1    Pars. 
Cont.    226;     1   Am.  and    Eng.  Cyclop.    Law,  833,   Tit.    "Assign- 
ments;"  Dayton    v.  Fargo,    45    Mich.    153;    Dickinson  v.  Seaver, 
44  Mich.  624;   Brtish  v.  Sioeet,  38  Mich.  574;  Morris  v.  Morris, 
5  Mich.   181;  CarroU  v.  Potter,  Walk.  Ch.  355;  MarshaU  v.  Means, 
12  Ga.   66;  56  Am.  Dec.  444;  Morrison  v.  Deaderick,   10  Humph. 
344;   Smith  v.  Harris,  43  Mo.  557;   Milwaukee  <&  M.  Ry.  Co,,  v. 
Milwaukee  (d  W,  R.  Co.,  20  Wis.  183;  88  Am.    Dec.  740;  Crocker  v. 
BeUangee,  6  Wis.  645;  70  Am.  Dec.  489.     In  Pomeroy's  Remedies  and 
Remedial  Rights,  section  153,  he  says:     "  The  following  are  illus- 
trations of  personal  interests  or  rights  which  cannot  be  assigned: 
*     *     *     the  right  of  a  grantor  to  avoid   his  conveyance  on  the 
g^und  of  fraud."   In  the  case  of  Jones  v,  Bahcock,  15  Mo.  App.  150, 
Thompson,  J.,  in  delivering  the  opinion  of  the  court,  said:     "  We 
shall  affirm  the  judgment  in  this  case  upon  the  sole  ground  that  the 
bare    right    to  complain  of  a  fraud  is  not  a  vendible   commodity. 
^  It  has  always  been  held,'  said  Bliss,  J.,  *  that  the  assignment  of  a 
bare  right  to  file  a  bill  in  equity  for  fraud  upon  the  assignor,  is 
void,  as  against  public    policy.'     {Smith    v.  Harris,    43   Mo.  557, 
562.)      The  case  charged  in  substance,  is    that    Frances  J.   Jones 
and    Richard    S.  Jones,    her  husband,  had   made   certain   convey- 
ances in    trust    to    the    defendant,    Leicester    Babcock,    to    secure 
certain   debts;     that    Babcock,    in    1874,    secretly    purchased    the 
notes    thereby    secured,    advertised    the    property    for   sale,    sold 
the  same  as  trustee,  and   caused    it  to  be  bid   in  in  the  name  of 
the  cestui  que  trust,  but    really  for    himself;    that   this  fraud  waa 
not   discovered    until    March,    1880;    and     that    in    May,     1880, 
Frances   J.  Jones   and    Richard    S.    Jones  conveyed  by  quitclaim 
deed    their    right,  title   and   interest    in  the    premises   thus     sold 
under   these    deeds    of   trust    to    this    plaintiff.     What    did   this 
quitclaim  deed  convey   to  this  plaintiff  beyond  the  bai-e    right  to 
prosecute   a   suit    in   equity  to   set   aside   a   trustee's  sale  on  the 
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ground  of  fraudi  That  was  all  the  grantors  had  to  convey; 
and  while  they  could  have  asserted  such  a  right  themselves, 
they  could  not  assign  it  to  another.  #  ♦  *  Here  no  title 
has  passed,  but  the  trustee's  sale  in  question  was  not  void  in 
the  sense  that  no  title  passed  to  the  purchaser.  It  was  merely 
voidable  at  the  election  of  the  parties  prejudiced  thereby." 

In  the  case  of  Jones  v.  ffiM,  9  Bush,  695,  the  court  said :     "It 
is  a  general  rule,  to   which   we  can  see  nothing  in  this  case  con- 
stituting  an  exception,   that   a   contract  or  conveyance   y^iil  not 
be  set  aside  for  actual  or  constructive  fraud   except  at  the  option 
of  the  party   defrauded."     And  to  the  same   effect  are  the  cases 
of  Ai/er8   V.  Hewetf,  19  Me.  286;   Tufts  v.  Matthews,  10  Fed.  Rep. 
610;  Norton  v.  TuUle,  60  111.  134.    In  Livingstonv.  Peru  Iron  Co.,  2 
Paige,  393,    it   is   said:     "The  complainant   cannot  recover  upon 
the  bill  in  its  present   shape.     Although   the   conveyance   of  the 
land   was   obtained  by  fraudulent    misrepresentation   it  was    not 
void.      It    was    only    voidable    at   the    election    of  the    vendor. 
And    the    defendants,   or    some    of     them,    were    in   the    actual 
possession   of    the    pi'emises,   claiming    title  to    the   same  under 
their   deed,   at   the    time  of    the    conveyance    to    the    complain- 
ant.      The    legal     title    to    this     property    could     not    pass    to 
the  complainant   under  that   conveyance,    while   it  was  thus  held 
adversely.      If  John   Livingston   was   still  living  he   would  be  a 
necessary   party   to   a  bill   to   rescind   the   sale  on  the  ground  of 
fraud."       In  Prosser    v.   Edmonds,    1    Younge   <k    C.    496,  Lord 
Chief  Baron  Abinger  said  :      **  The  remaining  cause  of  demurrer, 
namely,   that   the    plaintiffs    have  no     right  to   equitable   relief, 
raises  an   important   and  curious   question,  which  is  this:  whether 
or  not   parties   who  either  become  purchasers  for  a  valuable  con- 
sideration,  or  who  take  an  assignment  in  trust  of  a  mere  naked 
right    to    file   a    bill    in    equity,    shall     be    entitled    to    become 
plaintiffs  in   equity  in   respect  of   the  title   so  acquired]     Now,  in 
the   course   of  the  argument,  it   was   urged   that  an  equitable  as 
well  as  a   legal   interest  may  be   the   subject  of  conveyance,  and 
that  the   assignee  of  a  chose  in  action  may  file  a  bill  in  equity  to 
recover   it,  though   he  cannot   proceed   at   law   for  that  purpose. 
But,  where   an   equitable   interest   is  assigned,   it   appears  to   me 
that,  in  order  to  give  the  assignee  a   locus  standi  in    a  court  of 
equity,   the   party   assigning  that    right     must    have    some    sub- 
stantial possession,  some     capability   of  personal   enjoyment,  and 
not  a  mere  naked  right  to  overset  a  legal  instrument.     ♦     ♦     ♦ 

Digitized  by  LjOOQ IC 


472  Grubeb  v.  Baker.  Sup.  Ct. 

Opinion  of  the  Court — Murphy,  J. 

In  the  present  case,  it  is  impossible  that  the  assignee  can  obtain 
any  benefit  from  his  security  except  through  the  medium  of 
the  court.  He  purchases  nothing  but  a  hostile  right  to  bring 
parties  iato  a  court  of  equity  as  defendants  to  a  bill  filed  for  the 
purpose  of  obtaining  the  fruits  of  his  purchase.  ♦  *  *  What 
is  this  but  the  purchase  of  a  mere  right  to  recover  1  It  is  a  rule^ 
not  of  our  law  alone,  but  of  that  of  all  countries,  that  the  mere 
right  of  purchase  shall  not  give  a  man  a  right  to  legal  remedies. 
The  contrary  doctrine  is  nowhere  tolerated,  and  is  against 
good  policy.  *  *  *  There  are  many  cases  where  the  acts 
chaiged  may  not  amount  precisely  to  maintenance  or  cham- 
perty, yet  of  which,  upon  general  principles,  and  by  analogy,  to 
such  acts,  a  court  of  equity  will  discourage  the  practice."  This 
decision  has  never  been  reversed;  but^  upon  the  contrary, 
whenever  the  question  has  been  raised  on  the  right  of  the 
assignee  to  sue  in  his  own  name,  to  set  aside  a  convey- 
ance obtained  by  fraud  when  he  was  not  the  real  party  in  inter- 
est, his  application  has  been  denied.  (2  Spence  £q.  Jur.  867; 
De  Hoghton  v.  Money,  L.  R.  2  Ch.  App.  164;  HiUy.  Boyle,  L. 
R  4  Eq.  263.)  In  deciding  this  case  in  the  court  below,  the 
judge  said:  **I  am  still  of  the  opinion,  under  the  principles 
stated  in  the  cases  of  McMalion  v.  AUen,  33  N.  Y.  403;  GraJiom 
V.  Lacrosse  etc,  E.  R.  Co.,  102  U.  S.  158,  and  Dickinson  v.  BurreU^lj. 
R.  1  Eq.  337 — that,  where  not  only  the  right  to  bring  the  action  is 
assigned,  but  also  all  interest  in  the  property  is  conveyed,  to 
the  assignee,  as  was  done  here,  tlie  assignee  can  maintain  the 
siction."  We  cannot  agree  with  the  learned  judge  who  presided 
at  the  trial  of  this  cause,  that  ''all  interest  in  the  property  was 
conveyed  to  the  assignee."  All  that  was  tninsferi*ed  was  the 
mere  right  to  commence  and  maintain  this  action  in  the  name 
of  Mrs.  Gruber;  and,  upon  the  termination  of  the  suit,  she  was 
n)t  only  to  redeed  to  him  a  portion  of  the  projierty  recovered, 
but  the  entire  j>ortion  as  represented  by  the  Pollard  interest. 

The  case  of  McMaJion  v.  Allen,  has  no  application  to  this  case 
whatever.  In  that  case  **  Allen  was  the  agent  and  attorney  of 
Harrison.  Allen  knew  that  his  client  was  in  debt,  and  so  know- 
ing, induced  Harrison,  by  fraudulent  representations,  to  convey 
to  him  his  interest  in  his  mother's  estate.  Harrison  being  igno- 
rant of  the  fraud  practiced  upon  him,  made  a  general  assign- 
ment for  the  benefit  of  his  creditors  of  all  his  property  and 
rights  of  action,  with  full  power  to  sue  for  and  collect  the  same.'' 
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The  assignee  filed  a  bill  to  set  aside  the  convejance  to  the  agent. 
It  cannot  control  the  present  case,  because  the  assignment  and 
conveyance  was  made  for  the  benefit  of  the  creditors  of  Harri- 
son, with  full  power  to  sue  for  their  benefit,  which  made  them 
the  parties  beneficially  interested;  and  they  were  the  real  parties 
in  interest  when  they  were  trying  to  secure  their  own  just 
demands.  It  is  an  elementary  principle  of  law  that  all'  prop- 
erty which  a  debtor  has  shall  be  responsible  for  his  debts. 
Therefore,  when  Harrison  sold  the  property  to  Allen,  the  creditors 
had  such  an  interest  in  the  property  as  would  entitle  them  to  main- 
tain an  action  in  their  own  names,  under  the  statute  of  frauds,  to 
set  aside  the  conveyance  to  Allen,  without  any  assignment  from 
Harrison  whatever. 

The  case  of  Graham  v.  Railroad  Co,  supports  the  views  we 
have  expressed  in  this  opinion,  and  approves  the  decision  in  the  case 
of  Progser  v.  JSdmonds,  and  draws  the  distinction  between  that  case 
and  the  cases  of  McMahon  v.  Allen,  and  Dickinson  v.  BurreU,  and  a 
number  of  other  cases.  The  supreme  court  also  approves  of  the 
opinions  rendered  in  the  cases  of  Crocker  v.  BeUangee,  6  Wis.  645; 
70  Am.  Dec.  489;  and  in  MilvoavJcee  ds  M.  By,  Co.  v.  Miltoaukee  <fc 
W.  R,  Co,,  20  Wis.  183,  88  Am.  Dec.  740,  by  saying:  "A  deed 
obtained  from  the  grantor  through  fraudulent  representations  made 
by  the  grantee  is  not  void,  but  voidable  only  at  the  election  of  the 
grantor,  and  that  the  conveyance  of  the  same  land  by  the  grantor 
to  another  person  is  not  the  exercise  of  such  election  and  does 
not  avoid  the  former  deed;,  that,  in  order  to  avoid  such  former 
deed,  some  proceeding  must  be  had  by  the  grantor  to  which  the 
grantee  is  a  party;  and  that  a  subsequent  purchaser  from  the 
grantor  cannot  set  up  the  alleged  fraud  of  the  first  grantee  to 
defeat  his  title — the  court  holding  that  the  right  of  a  vendor  to 
avoid  a  sale  or  deed  on  the  ground  of  fraud  practiced  by  the 
vendee  is  not  a  right  or  interest  capable  of  sale  and  transfer,  so 
as  to  enable  a  subsequent  vendee  of  such  right,  for  such  cause, 
to  attack  the  title  of  the  first  vendee:  that  is  a  mere  personal 
right,  incapable  of  sale  or  transfer.  *  *  ♦  In  other  words, 
is  this  mere  right  to  litigate  the  question,  and  to  set  aside  the  deed 
or  release  on  account  of  fraud  practiced  upon  the  assignor,  a  subject 
of  assignment  and  transfer  1  And  will  a  court  of  equity  allow  the 
assignee  to  stand  in  the  shoes  of  the  assignor  in  respect  to  the 
remedies  V  The  court  held  that  the  assignee  could  not  maintain 
the  action  in  his  own  name. 
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In  the  present  case,  at  the  time  Pollard  made  the  deed  to 
Mrs.  Gniber,  he  had  no  title  to  oonvej.  Pollard  having  prior 
thereto  conveyed  all  his  right,  title,  and  interest  in  and  to  the 
mining  claim  to  Mu nekton,  and  placed  him  in  possession  of  the 
same;  his  deed  to  Munckton  was  not  void,  but  merely  voidable, 
and  was  a  valid  deed,  as  between  the  parties,  until  such  time  as 
Pollard  should  have  instituted  proper  proceedings  to  have  the 
same  set  aside  on  the  ground  of  fraud  perpetrated  upon  him  by 
Munckton.  It  cannot  be  disputed  that,  if  an  innocent  party 
had  purchased  from  Munckton,  before  these  proceedings  had  been 
commenced,  not  knowing  of  the  fraud — if  a  fraud  had  lieen 
perpetrated — he  would  hold  the  legal  title  to  the  property,  as  against 
Pollard. 

The  case  of  Dickinson  v.  Burrell  is  not  in  conflict  with  that 
of  Prosser  v.  Edmonds,  In  deciding  that  case,  Lord  Rom  illy 
said:  ''The  demurrer  is  mainly  supported  on  the  case  of 
Prosaer  v.  Edmonds,  which  was  decided,  after  long  deliberation, 
by  Lord  Abinger;  but  I  am  of  opinion  that  the  case  before  roe 
does  not  fall  within  the  rule  established  by  that  decision."  His 
lordship  then  said:  ''If  James  Dickinson  had  thought  tit, 
after  the  sale  to  Kdens,  ♦  *  *  to  sell  the  same  property  to 
A.  B.,  saying  that  the  previous  sale  was  a  fraudulent  one,  and 
that,  though  he  himself  would  not  take  any  steps  to  set  it 
aside,  if  A.  B.  thought  fit  to  do  so  he  might,  and  that  he  would 
sell  all  his  interest  in  the  property  to  A.  B.  for  a  sum  of  money 
then  bona  fide  agi*eed  on,  in  such  a  case,  in  my  opinion,  A.  B. 
could  have  maintained  this  suit.  *  *  *  I  think  that  the  dis- 
tinction between  the  conveyance  of  the  property  itself  and  the 
conveyance  of  a  mere  right  to  sue,  or  what  in  substance  is  a  right 
to  sue,  *  ♦  *  has  been  adopted  and  approved  in  many  other  cases; 
and  it  is,  I  think,  founded  in  reason  and  good  sense.  I  am,  there- 
fore, of  opinion  that,  if  the  present  plaintiffs  had  given  valu- 
able considei-ation  for  the  execution  of  the  indenture,  *  *  ♦ 
they  would  have  been  entitled  to  maintain  this  suit.  ♦  *  ♦ 
It  is  contended  that  in  a  case  of  this  description  the  fact  that 
the  conveyance  is  voluntary  suggests  the  possibility  of  some 
secret  understanding  or  subordinate  agi*eement  by  which  the 
property,  when  recovered,  is  to  be  reconveyed,  or  to  be  dis- 
charged from  the  trusts,  and  that  in  fact  the  voluntary  convey- 
ance is  made  only  colorable,  and  for  the  purpose  of  instituting 
or   maintaining   such   a  suit   as  the    present.     This   m^y   possibly 
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be  shown  hereafter  in  the  progress  of  the  cause;  but  on 
this  demurrer,  where  I  am  bound  to  take  the  allegation 
as  tiTie,  I  cannot  entertain  any  such  suspicion.  I  am 
bound  by  the  allegations  in  the  bill,  which  I  must  assume  to  be 
true;  and  that  being  so,  the  right  to  sue  is,  in  my  opinion,  inci- 
dental to  the  interest  conveyed  to  the  plaintiffs,  and  the 
demurrer  must  be  overruled."  The  opinion  does  not  only 
approve  of  the  rule  laid  down  in  Prosser  v.  Edmonds,  but  also 
decides  that  where  the  property  is  conveyed  for  the  purpose 
merely  of  maintaining  a  suit  in  the  name  of  the  assignee,  it 
will  not  be  permitted;  for  the  judge  says,  if  there  is  any  secret 
understanding  or  subordinate  agreement,  by  which  the  prop- 
erty, when  recovered,  is  to  be  reconveyed  or  to  be  discharged 
from  the  trusts,  and  that  in  fact  the  voluntary  conveyance  is 
made  only  colorable,  and  for  the  purpose  of  instituting  or 
maintaining  such  a  suit  as  the  present,  this  may  possibly  be  shown 
hereafter,  in  the  progress  of  the  cause — intimating  that,  if 
such  a  state  of  facts  were  shown  upon  the  trial  of  the  cause, 
the  bill  would  be  dismissed,  but  upon  the  demurrer  he 
could  not  inquire  into  the  facts  of  the  cajse;  and  the 
demurrer  was  overruled.  In  the  present  case  we  have  the 
written  agreement  of  the  parties,  as  well  as  the  testimony  of 
Pollard,  as  to  the  understanding  between  themselves,  that 
the  property  was  to  be  reconveyed  to  him  upon  the  termination 
of  the  suit.  See,  also,  Traer  v.  Clews,  115  U.  S  539,  where  it 
is  held  that  the  mere  right  to  file  a  bill  in  equity  for  a  fraud 
committed  upon  the  assignor  will  be  void,  as  contrary  to  public 
policy.  The  mere  fact  that  Mrs.  Gruber  and  Pollard  are  ten- 
ants in  common  does  not  change  the  principle  of  this  rule. 
They  are  strangers  to  one  another  in  so  far  as  their  titles  are 
concerned.  One  could  sue  without  the  other's  consent,  or  sell 
her  or  his  share  to  whom  they  pleased,  and  for  whateyer  price 
they  saw  fit  to  fix  upon  it.  In  fact,  they  are  independent  of 
each  other,  and  may  deal  with  each  other  in  the  same  manner 
as  owners  of  separate  property.  The  assignment  to  Mrs.  Gru- 
ber of  the  Pollard  interest  being  for  the  sole  purpose  of  having 
her  maintain  this  action  in  her  own  name,  she  is  not  the  real 
party  in  interest,  and  to  allow  her  to  prosecute  this  suit  as  to 
the  Pollard  interest  would  be  contrary  to  public  policy.  The 
court,  therefore,  erred  in  holding  that  Mrs.  Gruber  could  main- 
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tain  this  suit  as  to  the  Pollard  interest     The  bill  must  be  dismissed 
as  to  his  interest. 

The  next  inquiry  is  as  to  the  character  of  the  evidence  that  is 
requisite  to  establish  fraud.  A  party  alleging  fraud  must  clearly 
and  distinctly  prove  the  fraud  as  alleged.  If  the  fraud  is  not 
proved  as  alleged,  relief  cannot  be  had,  although  the  party 
against  whom  relief  is  sought  may  not  have  been  perfectly 
clear  in  his  dealings;  for  fi-aud  will  not  be  carried,  by  waj  of 
relief,  one  tittle  beyond  the  manner  in  which  it  is  proven.  The 
rules  of  evidence  are  the  same  in  equity  as  at  law;  and  when 
certain  facts,  as  proved,  amount  to  a  fraud,  is  a  question  for  the 
court.  But  the  court  is  not  justified  in  finding  such  facts  upon 
any  less  or  different  kind  of  proof  than  would  be  required  to 
satisfy  a  jury,  for  the  law  in  no  case  will  presume  fraud.  The 
presumption  is  always  in  favor  of  innocence,  and  not  of  guilt 
In  no  doubtful  matters  should  the  court  lean  to  the  conclusion 
that  a  fraud  has  been  committed;  nor  should  it  be  assumed  on 
doubtful  evidence.  The  facts  sufficient  to  establish  a  fraud 
should  be  clear  and  convincing.  Circumstances  of  mere  sus- 
picion will  not  warrant  the  court  in  coming  to  the  conclusion 
that  a  fraud  has  been  committed.  We  do  not  wish  to  be  under- 
stood as  holding  that,  in  order  to  establish  fraud,  it  requires 
direct  or  positive  proof;  for  in  matters  that  regard  the  conduct 
of  men  the  certainty  of  mathematical  demonstration  cannot  be 
expected  or  required,  and  much  of  human  knowledge  on  all 
subjects  may  be  inferred  from  facts  that  are  established.  Care 
should  be  taken,  however,  not  to  draw  conclusions  hastily  from 
premises  that  will  not  warrant  it;  but,  if  the  facts  established 
afford  a  sufficient  and  reasonable  ground  for  drawing  the  infer- 
ences of  fraud,  the  conclusion  to  which  the  proof  tends  must,  in 
tlie  absence  of  contradiction,  be  adopted.  The  motive  with  which 
an  act  is  done  may  be,  and  often  is,  ascertained  and  determined 
by  circumstances  connected  with  the  ti-ansaction.  Various  facts 
and  circumstances  evince  sometimes,  with  unerring  certainty, 
the  hidden  purposes  of  the  mind.  Therefore,  fraud  may  be 
shown  by  circumstances.  But  when  the  evidence,  whether  it 
be  direct  or  circumstantial,  is  so  strong  as  to  produce  conviction 
in  the  mind  of  the  judge  of  the  truth  of  the  charge,  it  will  be 
sufficient.  This  we  take  to  be  the  extent  of  the  rule  that  fraud 
must  be  proved.  But  this  does  not  authorize  the  finding  of 
fraud  on  less   than  a  preponderance   of  the  evidence^^takenjas  a 
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whole,  for  it  is  difficult  to  see  how  any  disputed  question  of 
fact  can  be  found  except  by  the  greater  weight  of  evidence. 
The  difference  in  the  weight  may  be  slight,  but,  unless  it  pre- 
ponderates on  the  side  of  the  plaintiff,  the  matter  in  dispute 
cannot  be  said  to  be  proved;  and  this  rule  is  adhered  to  more 
strictly  in  actions  of  this  character  than  in  any  other  class  of 
civil  cases,  for  it  is  said  that  while  the  law  abhors  fraud,  it  is 
also  unwilling  to  impute  it  on  slight  and  trivial  evidence,  and 
thereby  cast  an  unjust  reproach  upon  the  character  of  parties. 
What  amount  or  weight  of  evidence  is  sufficient  proof  of  a  fraud 
is  not  a  matter  of  legal  deHnition.  The  'proof,  however,  must 
be  satisfactory.  It  should  be  so  strong  and  cogent  as  to  satisfy 
the  mind  and  conscience  of  a  common  man,  and  so  to  convince 
him  that  he  would  venture  to  act  upon  that  conviction  in  matters 
of  the  highest  concern  and  importance  to  his  own  interest.  It  need 
not  possess  such  a  degree  of  force  as  to  be  irresistible,  but  there 
must  be  evidence  of  tangible  facts  from  which  a  legitimate  inference 
of  fraud  may  be  drawn.  As  an  allegation  of  fraud  is  against  the 
presumption  of  honesty,  it  i*equires  stronger  proof  than  if  no  such 
presumption  existed. 

The  evidence  in  this  case  shows  the  following  state  of  facts: 
Neighley  was  the  foreman .  of  the  mine,  and  had  control  of.  the 
same.  Oest  was  at  the  mine  every  day  or  two.  PoUai-d  crushed 
the  ore  at  his  mill,  kept  the  books  and  accounts,  paid  the  men, 
and  was  the  superintendent,  in  so  far  it  was  necessary  to  have 
one.  The  Bay  Brothers,  who  were  acting  as  agents  for  Mrs. 
Qruber,  had  the  contract  for  the  hauling  of  the  ore  to  the  mill 
for  reduction;  were  at  the  mine  every  day  or  two  to  haul  the  ore 
away.  A  rich  body  of  ore  was  discovered  in  the  mine  on  or 
about  the  twenty-third  day  of  November,  1887.  The  man  em- 
ployed in  the  mine,  and  who  made  this  discovery,  went  to  Oest's 
house,  called  him  out  of  bed,  and  informed  him  of  the  develop- 
ment in  the  mine.  Neighley,  on  his  return  to  the  mine  in  the 
morning,  found  the  prosi)ect  in  the  blacksmith  shop  which  had 
been  left  there,  and  immediately  proceeded  to  seek  from  whence 
it  came,  and  found  the  place.  Neighley  then  notified  Oest  and 
Munckton  of  the  discovery.  Baker  was  also  notified  of  the 
strike,  and  was  taken  into  the  mine  by  Neighley,  and  per- 
mitted to  examine  the  place  from  which  the  rich  quartz  came;  and 
Neighley  took  samples  of  the  ore,  and  prospected  them  for 
Baker's  benefit.      Immediately   after  the   discovery   in   the   mine 
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and  the  examination  as  made  by  Baker,  Munckton  proceeded  to 
negotiate  for  the  purchase  of  Mrs.  Gruber's  interest  in  the 
mine.  The  place  from  whence  the  rich  quartz  came  was  con- 
cealed bj  dv'ections  of  Neighley,  so  that,  if  an  owner  had  gone 
into  the  mine,  he  could  not  have  found  the  place  from  which 
the  rich  ore  came,  with  ordinary  diligence,  without  some  one  who 
was  aware  of  the  covering  up  had  pointed  it  oat  to 
him.  Munckton  had  been,  and  was  being,  informed  every  day 
or  two  as  to  the  condition  of  the  mine,  from  the  time  of  the 
discovery  until  he  had  purchased  the  Gruber  interest^  by 
Neighley  and  others  employed  in  the  mine,  and  was  also  no- 
tified by  Neighley  that  the  place  from  whence  the  rich  rock 
came  was  covered  up,  so  that  it  would  not  do  the  owners  any 
good  if  they  did  go  into  the  mine;  and,  although  the  agent  of 
Mrs.  Gniber  was  at  the  mine  nearly  every  day,  and  did  ask 
Neighley  every  day  daring  the  negotiations  as  to  the  condition 
of  the  mine,  he  was  informed  that  .  there  was  no  improvement 
in  the  ore  body  or  the  mine.  And  this  fraud  and  deception 
was  kept  up  from  the  date  of  the  discovery  until  Munckton 
had  received  his  deed  for  the  property.  Although  the  evidence 
is  conflicting,  yet  the  preponderance  of  the  evidence  is  in  favor  of 
Mrs.  Gruber's  claim.  Munckton,  knowing  that  Neighley  wag 
perpetrating  a  fraud  upon  Mrs.  Gruber,  cannot  be  permitted 
to  avail  himself  of  the  benefits  thereof.  He,  knowing  what 
Neighley  was  doing,  became  a  party  to  the  fraud;  and  in 
actions  of  this  nature  the  true  measure  of  damages  are  the 
profits  derived  from  the  property  while  in  the  possession  of  the 
purchaser.  The  facts  in  this  case  support  the  judgment  as  to  the 
Gruber  interest.  The  judgment  of  the  court  will  be  that  Munckton 
and  Baker  shall  reconvey  to  Mrs.  Caroline  Gruber  one-fourth 
interest  in  the  Oest  mine,  and  the  said  Munckton  and  Baker  pay  to 
Mrs.  Gruber  the  sum  of  eleven  thousand  dollars;  that  the  action 
for  the  Pollard  interest  be  dismissed;  and  that  the  appellants  have 
judgment  for  their  costs  on  appeal. 

Hawley,  C.  J.,  concuning: 

The  right  of  Mrs.  Gruber  to  maintain  this  action  in  her  own 
name  for  the  one-quarter  interest  deeded  to  her  by  Pollard  is 
the  only  question  upon  which  there  is  any  difference  of  opinion 
among  the  members  of  this  court.  The  terms  of  the  agree- 
ment executed  contemporaneously  with  the  deed  clearly  show  that 
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there  was  no  absolute  sale,  no  conveyance  of  the  property,  nor 
of  any  interest  therein.  Mrs.  Gruber  acquired  no  right,  title, 
or  interest  in  or  to  the  one-quarter  interest  of  Pollard  in  the 
Oest  mine  by  the  deed,  or  in  the  fruits  of  the  litigation,  so  far 
as  that  interest  is  concerned.  All  that  was  conveyed  to  her,  or 
that  was  intended  to  be  conveyed,  was  the  mere  naked  right  to 
sue  in  her  own  name  for  the  sole  benefit  of  Pollard.  There  are 
some  very  respectable  authorities  which  maintain  the  doctrine 
that  the  right  to  bring  an  action  to  cancel  a  deed  for  fraud  can- 
not be  comireyed  or  assigned  even  to  a  puix:haser  for  value. 
Other  more  numerous  and  better  considered  cases  declare 
that  the  party  who  has  been  defrauded  may  sell  his  equitable 
interest  in  the  property  to  a  third  party,  and  that  such  third 
party  may  establish  the  fraud  in  equity,  and  thereby  be  protected 
in  his  purchase.  These  authorities  recognize  the  distinction 
between  an  absolute  conveyance  of  the  property  and  the  assign- 
ment of  a  mere  right  to  sue  for  the  benefit  of  the  grantor. 
Where  the  conveyance  is  made  to  another  person,  bona  fide,  for 
a  valuable  consideration,  such  person  can  maintain  the  action  in 
his  own  name,  for  he  is  the  real  party  in  interest.  If  a  convey- 
ance is  made  to  a  trustee  for  the  benefit  of  creditors,  minor 
heirs  or  persons  who  may  inherit  an  interest  in  the  estate,  or  in 
any  case  where  the  assignee  has  an  interest  in  the  fruits  of  the 
litigation,  the  action  can  be  maintained  for  the  same  reason. 
But,  if  the  transaction  relating  to  the  assignment  or  conveyance 
of  the  property  amounts  simply  to  a  mere  right  in  the  assignee 
or  grantee  to  sue  in  his  name  for  the  sole  benefit  of  the  assignor 
or  grantor  then  the  action  cannot  be  maintained.  All  the  au- 
thorities agree  that  the  assignment  of  a  bare  right  to  file  a  bill 
in  equity  for  a  fraud  committed  on  the  assignor  cannot  be 
maintained  in  the  name  of  the  assignee.  The  fraud  upon  Mrs. 
Gruber  and  Pollard  arose  out  of  the  purchase  of  their  separate 
interests  in  the  Oest  mine,  at  the  same  time,  in  the  same  man- 
ner and  from  the  same  cause;  but  Mrs.  Gruber  was  not  thereby 
defrauded  or  damaged  by  the  sale  of  Pollard's  interest,  nor 
was  Pollard  injured  by  the  fraud  upon  Mrs.  Gruber.  They 
were  both  equally  interested  in  having  the  transaction  declared 
fraudulent,  and  beyond  that  their  interests  and  rights  were  en- 
tirely sepai-ate  and  distinct.  Neither  had  any  right,  title  or 
interest  whatever  either  in  the  damages,  or  in  the  property  to 
be  recovered  by  the  other. 
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It  is  claimed  that  the  assignment  of  the  Pollard  intei-est  to 
Mrs.  Gruber  ought  to  be  sustained  because  it  tended  to  lessen 
the  litigation,  and  to  avoid  the  unnecessary  expenses  of  separate 
suits;  in  other  words,  that  appellants,  inst^^ad  of  being  preju- 
diced, have  really  been  benefited  by  the  assignment  The 
contention  is  not  well  founded.  If  two  persons  were  injured  in 
a  collision  upon  a  railroad,  at  the  same  time  and  place,  one  of 
them  might,  by  assigning  his  cause  of  action  for  damages  to 
the  other,  for  the  purpose  of  settling  all  disputed  questions  in 
one  suit,  materially  lessen  the  expenses  of  the  litigation,  and 
cases  might  be  imagined  where  such  a  course  would  be  bene- 
ficial,  instead  of  prejudicial,  to  the  railroad  corporation,  the 
defendant  in  the  action.  But  is  it  not  equally  clear  that  cases 
might  frequently  aritie  when  it  would  be  detrimental  and 
injurious  to  the  interests  and  legal  rights  of  the  defendant  1  If 
such  a  practice  were  permissible,  the  parties  injured,  by  blend- 
ing the  causes  of  action  into  one  suit^  and  thereby  uniting  the 
weaker  with  the  stronger  and  clearer  case,  might  stand  a  much 
better  chance  for  a  recovery  on  both  than  if  each  was  made  to 
rest  exclusively  upon  its  own  merits.  Would  not  the  defendant 
in  such  an  action,  irrespective  of  the  question  of  expense  or 
injury,  and  without  any  proof  that  the  assignment  was  cham- 
pertous,  have  the  right  to  object,  and  have  his  objections  main- 
tained upon  the  ground  that  the  law  does  not  permit  such  actions 
to  be  assigned  ?  It  is  within  the  power  of  the  legislature,  whenever 
it  is  deemed  advisable  so  to  do,  in  the  interest  of  public  justice, 
to  make  causes  of  action  for  fi*aud  assignable,  so  as  to  authorize 
any  person  to  maintain  such  a  suit  for  the  benefit  of  another; 
and  in  my  opinion,  it  is  a  safer  and  better  course  for  the  courts 
to  leave  the  question  of  practice,  if  any  change  is  needed,  to  be 
decided  by  legislative  action  It  may  be  that  no  harm  or  injury 
has  resulted  in  this  particular  case  to  appellants;  but  they  had 
the  legal  right  to  prove  as  they  did,  that  Mrs.  Gruber  had  no 
interest  whatever  in  the  interest  in  the  mine  deeded  to  her  by 
Pollard,  or  in  the  damages  to  be  recovered  thereon,  and  to 
object  to  her  maintaining  the  suit  as  to  the  Pollard  interest  on 
that  ground,  and  to  rely  in  support  of  the  objection  upon  the 
numerous  authorities  which  without  exception  declare  that  such 
assignments  are  void  as  against  good  policy,  and  savor  of  main- 
tenance. This  conclusion  is  based  upon  the  theory  that  such 
assignments,   if  allowed,     would    have   a   tendency    to   encourage 
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litigation,  and  lead  to  improper  intermeddling  and  undue  inter- 
ference in  the  prosecution  of  such  suits.  ,  I  am  of  opinion  that, 
as  a  general  rule,  it  would  lead  to  such  injurious  results,  and 
that  the  reasons  given  in  the  decided  cases  are  substantia],  wise, 
and  just,  and  ought  to  be  sustained.  Entertaining  these  views,  I 
concur  in  the  judgment  announce<l  by  Mr.  Justice  Murphy. 

Belknap,  J.,  dissenting. 

Caroline  Gruber,  A.  A.  Pollard,  and  Fred  Oest  owned  the 
Oest  mine  as  tenants  in  common,  and  worked  it  as  co-partners. 
They  were  engaged  in  the  partnership  business  for  some  time 
prior  to  the  ore  discovery,  and  until  the  sale  to  Munckton.  The 
business  was  unprofitable.  The  relations  of  the  Bay  Brothers, 
who  were  Mrs.  Gruber's  brothers,  and  who  represented  her 
interest  in  the  mine  and  partnership,  were  unfriendly  with  Mr, 
Oest,  the  principal  owner;  and  Mrs.  Gruber  had  offered  her 
interest  for  sale.  In  this  condition  of  affairs,  and  on  the  night 
of  the  twentieth  of  November,  1887,  the  rich  ore  was  struck. 
All  information  of  the  discovery  was  withheld  from  Mrs. 
Gruber  and  her  brothers  and  from  Pollard,  by  direction  of  Oest, 
for  the  purpose,  as  he  declared,  of  getting  rid  of  the  Bays. 
Subsequent  exj)lorations  made  for  the  purpose  of  ascertaining  the 
extent  and  value  of  the  ore  body  were  conducted  pursuant  to 
this  plan.  The  rich  ore  was  not  mined,  but  low  grade  and  un- 
profitable ores  were  worked  for  the  purpose  of  discouraging  the 
plain titi  and  inducing  her  to  sell.  Munckton  received  early  in- 
formation of  the  discovery  from  Oest,  and,  at  his  request,  from 
Neighley,  the  foreman;  and  defendant  Baker,  a  brother-in-law  of 
Neighley,  was  allowed  to  examine  the  mine,  and  shown  the  dis- 
covery. Negotiations  entered  into  at  first  for  the  purpose  ol 
purchasing  only  Mrs.  Gruber's  intere-t  resulted  in  the  purchase 
of  her  interest  and  Pollard's  as  well.  A  joint  deed  was  made 
by  them  to  Munckton — Baker's  interest  being  concealed;  and 
afterwards  Munckton  conveyed  to  him  one-half  of  the  interest 
acquired.  Pollard  was  the  superintendent,  but  gave  little  per- 
sonal attention  to  the  workings  of  the  mine.  He  and  the  other 
owners  relied  upon  the  reports  of  its  condition  made  to  them  by 
Neighley,  the  foreman.  During  the  period  between  the  strike 
and  the  sale,  and  whi'e  the  negotiations  were  pending,  both 
Pollard   and   the   plaintiff,    by    her   agent,    inquired    of  Neighley 
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concerning  the  condition  of  the  mine.  He  stated  that  no  change 
had  taken  place  and  that  there  was  nothing  new  to  report. 
Eelyiug  upon  these  statements,  and  with  no  suggestion  to  the 
contrary,  plaintiff  sold  her  one  quarter  interest  for  four  thou- 
sand dollars,  and  Pollard  a  like  interest  for  two  thousand  dol- 
lars. The  oi-e  discovered  yielded  in  gross  one  hundred  and 
twelve  thousand  dollars,  of  which  sum,  fifty-six  thousand  dollars 
were  profits,  one-half  of  which,  or  twenty-eight  thousand  dollars, 
defendants  received. 

Leaving  out  of  consideration  the  acts  of  Oest,  Neighley  was 
bound  to  truthfully  repoi-t  to  the  plaintiff  or  her  agent  and  to 
Pollard.  Instead  of  stating  the  truth,  he  concealed  it.  If 
Munckton  had  been  ignorant  of  this  concealment  and  dealt  at 
arms-length  with  the  sellers,  it  might  well  be  argued  that  he 
was  under  no  obligation  to  inform  them  of  the  value  of  their 
property.  But  it  is  manifest  that  he  knew  of  the  fact  and  pur- 
pose of  the  concealment.  Upon  this  point  the  learned  judge 
before  whom  the  cause  was  tried,  says:  **  But  all  the  evidence 
and  the  circumstances  taken  together,  convince  me  that  Munck- 
ton and  Baker  knew  the  plaintiff  and  Pollard  had  not  learned 
of  the  discovery  of  ore,  and  knew  of  the  means  by  which  the 
knowledge  had  been  kept  from  them."  And  again:  "Munck- 
ton knew  of  it;  and  if  he  had  thought  that  Pollard  and  the 
Bays  also  knew  it  (as  he  certainly  would  if  he  did  not  know  to 
the  contrary,)  he  would  certainly  have  mentioned  it  in  the 
courae  of  the  negotiations,  defeating  the  whole  scheme."  The 
discovery  greatly  enhanced  the  value  of  the  mine.  It  was  the 
inducement  to  defendants  to  purchase,  and  if  the  sellers  had  known 
of  it  they  naturally  would  have  used  the  fact  for  what  it 
was  worth.  But  plaintiff  asked  no  more  for  her  interest  than 
the  price  she  had  offered  it  at  before  the  strike,  and  Munckton 
conducted  his  negotiations  so  as  not  to  disclose  the  fact  of  the 
discovery.  From  these  facts  the  district  court  must  have  con- 
cluded that  Munckton's  conduct  was  inconsistent  with  igno- 
rance of  the  concealment.  They  are  sufficient,  in  connection 
with  the  fact  that  knowledge  of  the  strike  was  concealed  from 
plaintiff  and  Pollard,  and  communicated  to  Munckton,  in  order 
that  he  might  purchase,  to  support  the  finding  of  the  district 
court  upon  this  point.  The  scheme  to  defraud  did  not  origi- 
nate with  Munckton.  Others  set  it  on  foot  and  bore  a  more 
active    part    than    he  in  the   perpetration    of    the   fraud,  but, he 
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consummated  it  by  purchasing  with  guilty  knowledge  of  the 
general  plan.  He  cannot,  therefore,  retain  the  avails  of  the 
scheme.  The  decree  of  the  district  court  directs  a  cancellation 
of  the  deed  of  conveyance  to  the  defendants,  requires  a  reconvey- 
ance, and  that  they  repay  to  the  plaintiff  the  profits  acquired  from 
the  mine. 

Appellants  claim  that  the  measure  of  damages  should  have 
been  the  difference  between  the  market  value  of  plaintiff's 
interest  and  the  value  she  received.  In  an  action  at  law,  when 
a  plaintiff  affirms  a  contract  and  seeks  only  damages  caused  by 
fraudulent  representation,  the  difference  between  the  actual 
value  and  the  price  paid  may  afford  compensation.  But  this  is 
not  a  case  of  that  character.  Plaintiff  does  not  affirm,  but 
repudiates,  the  contract,  and  seeks  a  i*escission  of  it.  Under  the 
rule  invoked,  she  would  receive  one  thousand  dollars  damages 
— that  sum  being  the  difference  between  the  price  paid  and  the 
market  value — while  the  profits  upon  the  ore — amounting,  for 
the  one-half  interest,  to  the  sum  of  twenty-eight  thousand  dol- 
lars— would  inure  to  the  benefit  of  the  defendants.  The  injus- 
tice of  this  view  is  clear,  and  it  is  equally  clear  that  the  court, 
in  placing  the  plaintiffs,  so  far  as  it  could,  as  if  no  fraud  had  been 
practiced,  adopted  the  only  rule  of  damages  that  could  afford 
adequate  relief. 

Objection  was  taken  that  Adam  Bay  was  not  made  a  party 
plaintiff.  Appellants  urge  that  he  was  the  real  owner  of  a 
one-quarter  interest  in  the  mine,  standing  in  the  name  of  the 
plaintiff  at  the  time  of  the  sale;  that,  although  the  legal  title 
was  in  the  plaintiff,  she  was  in  fact  a  mortgagee.  I  will  not 
consider  the  testimony  upon  this  point  Defendant  Munckton 
had  purchased  his  interest  and  that  of  Baker  from  her,  and  was 
in  possession  under  her  deed.  They  were,  therefore,  estopped 
to  deny  her  title.  This  view  renders  it  unnecessary  to  consider 
the  objection  to  the  ruling  of  the  court  excluding  the  testimony  of 
Mr.  James  A.  Stephens,  the  attorney  who  drew  the  deed  from  Adam 
■  Bay  to  Mrs.  Gruber,  and  by  whom  defendants  offered  to  show  that 
it  was  intended  as  a  mortgage. 

Further  objection  is  made  to  the  character  of  proof  by  which 
plaintiff^s  case  was  established.  Neighley,  the  foreman  above 
mentioned,  and  who  actively  participated  in  the  perpetration  of 
the  fraud,  was  plaintiff's  j>rincipal    witness,   and  as  such  detailed 
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that  he  stood  before  the  court  precisely  as  an  accomplice  in 
crime  who  confesses  his  own  participation  in  it.  Concede  this,  and 
yet  upon  all  material  points  the  testimony  of  the  witness  was 
corroborated. 

Appellants  also  contend  that  the  transfer  by  Pollard  to  Mrs. 
Gruber  was  simply  the  transfer  of  a  law-suit,  and  is  void  as 
savoring  of  maintenance.  Maintenance  is  defined  by  Black- 
stone  as  "  an  officious  intermeddling  in  a  suit  that  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party,  with 
money  or  otherwise,  to  prosecute  or  defend  it."  And  cham- 
perty is  defined  as  "a  species  of  maintenance,  *  ♦  *  being 
a  bargain  with  a  plaintiff  or  defendant  campum  partire,  to  divide 
the  land  or  other  matter  sued  for  between  ^them  if  they  prevail 
at  law."  (4  BL  Comm.  134.)  "The  doctrine  of  the  common 
law  as  to  champerty  and  maintenance,"  says  Judge  Story,  "  is 
to  be  understood  with  proper  limitations  and  qualifications,  and 
cannot  be  applied  to  a  pei*son  having  an  interest,  or  believing 
that  he  has  an  interest,  in  the  subject  in  dispute,  and  bona  Jide 
acting  in  the  suit,  for  he  may  lawfully  assist  in  the  defense  or 
maintenance  of  that  suit."  (2  Story  Bq.  Jur.,  Sec.  1048a.) 
Applying  these  principles  to  the  facts,  the  agreement  between 
Pollard  and  Mrs.  Gruber  does  not  come  within  the  rales  of 
maintenance,  nor  within  the  reason  of  laws  upon  that  subject. 
Each  had  an  equal  interest  in  the  mine,  and  had  alienated  it 
under  a  similar  state  of  facts.  If  either  had  brought  suit  to 
annul  his  or  her  deed,  the  other  had  such  interest  in  the  sub- 
ject of  the  litigation  as  would  sustain  an  agreement  for  the  pros- 
ecution of  the  suit.  (CaU  v.  Oale/y  13  Mete.  362;  Finden  v. 
Parker,  11  Mees.  &  W.  675.)  And,  in  order  that  relief  for  both 
could  be  obtained  by  one  suit,  Pollard  conveyed  to  Mrs,  Gruber. 
This  tended  to  reduce  the  expenses  of  the  litigation,  and  could 
not  have  prejudiced  appellants.  Theie  is  an  entire  absence  of 
officious  intermeddling  by  maintaining  or  assisting  another  to 
prosecute  the  suit;  the  agreement  expressly  providing  that  they 
shall  divide  the  expenses  of  the  litigation — in  other  words,  each 
shall  pay  in  proportion  to  his  or  her  interest. 

The  case  of  Frosser  v.  Edmonds,  1  Younge  &  C.  481,  is  relied 
upon  by  appellants  in  8ui)port  of  their  contention.  In  that 
case  a  debtor  had  been  fraudulently  induced  to  make  certain 
deeds  of  conveyance.  Subsequent  creditors,  to  whom  the 
debtor  afterwards   assigned  his   interest  in  the  propeiiy*^  bnonght 
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a  suit  in  equity  to  annul  the  first  conveyance.  The  debtor  made 
no  complaint,  and  refused  to  be  made  a  party  plaintiff  to  the 
suit.  It  was  held  that  the  second  assignment  could  not  be  sus- 
tained. The  distinction  between  that  case  and  this  is,  there 
the  debtor  made  no  comi)laint ;  here  the  transferrer  is,  in 
efiect,  a  suitor  maintaining  his  share  of  the  expenses  of  the  suit. 
The  class  of  cases  to  which  Prosser  v.  Edmonds  belongs,  holds 
that  an  assignment  or  transfer  will  not  be  upheld  when 
it  is,  in  effect,  the  transfer  of  a  law-suit  to  be  prose- 
cuted at  the  expense  of  the  assignee,  or  transferree. 
The  decisions  are  placed  upon  two  grounds:  (1)  that  such 
transactions  involve  the  offenses  of  maintenance  or  cham- 
perty, or  lead  to  their  mischievous  consequences,  and  are, 
therefore,  repugnant  to  the  policy  of  the  laws  upon  these  sub- 
jects ;  and  (2)  they  are  contrary  to  the  common  law,  which 
forbade  the  transfer  of  a  disputed  title  to  real  property  by  a 
party  out  of  |)ossession,  upon  the  piinciple  that  such  transfers 
savored  of  maintenance.  As  to  the  first  ground,  the  agreement 
set  forth  involves  none  of  the  ingredients  of  the  offenses  named, 
and,  as  to  the  second,  a  statute  of  this  state  expressly  permits  the 
transfer  interdicted  by  the  common  law.  (Gen.  Stat.  2603.)  The 
reasons,  therefore,  which  have  required  courts  to  disregard  the 
ti-ansfer  of  disputed  rights  do  not  exist  in  the  present  case.  I  will 
not  consider  whether  plaintiff  is  the  real  pai*ty  in  iifterest  within 
the  meaning  of  section  4  of  the  civil  practice  act,  as  this  ground 
was  not  relied  upon  by  appellants.  As  opposed,  however,  to  the 
view  expressed  in  the  opinion  of  Mr.  Justice  Murphy,  Prof. 
Bliss,  in  discussing  similar  statutes  requiring  action  to  be 
brought  in  the  name  of  the  real  party  in  interest,  says  most  of 
the  courts  have  held  that,  in  actions  brought  by  the  transferree 
it  does  not  concern  the  defendant  for  what  purpose  the  transfer 
was  made,  and  he  cannot  object  unless  he  has  some  defense,  .or 
holds  some  claim,  against  the  real  owner.  (Bliss  Code  PL,  Sec. 
51.)    I  think  the  judgment  should  be  affirmed  in  all  respects. 
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ABANDONMENT. 
Application  for  patent — Effect  of  abandonment  of  adverse  claim — ^When  lo- 
cator's right  to  a  patent  is  vested — Assessment  work  on  mine.     (See  Min- 
ing Claims,  1,  2.)    249. 

ACCEPTANCE. 
Conditional  acceptance  of  property — When  not  a  settlement  under  covenants 
in  lease — Increase  of  horses.     (See  Lease,  1-3.)     164. 

ACCOMPLICE. 

Evidence  to  corroborate  an  accomplice  is  suflScient  if  it  teods  to  connect  the 
defendant  with  the  commission  of  the  offense.  (See  Criminal  Law,  19, 
20.)     403. 

ACCOUNTS. 

A  party  receiving  accounts  overdue  is  not  a  purchaser  for  value.  (See  As- 
sumpsit, 2.)    253. 

ACTION. 

Action  by  sheriff  to  recover  compensation  of  jailer — Statute  fixing  compensa- 
tion, construed.     (See  Sheriffs,  1.)    35. 

Action  to  enforce  vendor's  lien — Sufficiency  of  pleadings  to  sustain  fiudings. 
(See  Vendor  and  Vendee,  1.)     65. 

Action  to  recover  damages  for  wrongful  diversion  of  water — Pleadings  con- 
strued— Rights  by  appropriation  and  riparian  rights.  (See  Water  Kights, 
1.)    89. 

Action  to  enforce  labor  lien  on  a  mine — Necessary  parties — Pleadings.  (See 
Parties,  1;  Lien,  1-3.)     105. 

Action,  commencement  of,  when  authorized  by  corporation.  (See  Pleadings, 
4.)     128. 

Action  in  equity  to  set  aside  judgment  alleged  to  have  been  obtained  by 
fraud — Notice  sufficient  to  put  purchaser  on  inquiry — When  mere 
lapse  of  time  not  extending  beyond  the  time  mentioned  in  statute  of 
limitations  does  not  constitute  a  bar  to  the  ac' ion.  (See  Equity,  1-3.) 
128. 

Action  to  recover  value  of  certain  horses — Lease  construed — ^Verdict  sustained 
by  the  evidence.     (See  Lease,  1-3.)     164. 

Action  to  recover  schooner,  and  for  damages — Gen.  Stat.,  3068-9,  relative  to 
claim  arising  out  of  subject  of  action,  construed.  (See  Counterclaim,  1.) 
168. 

Action  to  recover  damages  for  trespass — Presumption  on  appeal  that  evidence 
was  sufficient  to  sustain  judgment.     (See  Appeal,  S.)     177. 

Action  to  redeem  personal  property  from  lien  of  chattel  mortgage — Statute  of 
limitations — Discretion  of  court  in  allowing  costs.  (See  Limitations,  1; 
Costs,  4.)     182. 

Action  in  equity,  by  judgment  creditor,  to  recover  unpaid  subscription 
of  stockholders  to  a  banking  corporation — Liability  of  stockholders. 
(See  Corporation,  1-4.)    19). 

Action  to  recover  damages  for  rape  of  plaintiff's  daughter — When  cause 
of  action  arose — Statute  authorizing  attachment  in  cases  where  cause 
of  action  was  criminally  incurred,  (Statute  1877,  55,)  construed.  (See 
Attachment,  2-4.)    203. 

Action  in  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divorce 
case  pendente  lite — Rule  of  lit  pendens  appi  cable.— Pleadings  con- 
strued— Evidence — Necessary  parties.     (See  Equity,  4-7.)     233. 

Action  of  trespass  quare  claunum  /reffit  upon  a  mining  claim — Applica- 
tion for  patent — Effect  of  dismissal  of  adverse  claims — Purchase  price 
paid  to  receiver  of  land  office  while  suit  M'as  pending — Assessment 
work.     (See  mining  claims,  1,  2.)    249.  / 
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Application  for  patent — Effect  of  abandonment  of  advene  claim — ^When  lo- 
cator's right  to  a  patent  ia  vested — Assessment  work  on  mine.  (See  Min- 
ing Claims,  1,  2.)    249. 

ACCEPTANCK 

Conditional  acceptance  of  property — When  not  a  settlement  under  covenants 
in  lease — Increase  of  horses.  '  (See  Lease,  1-3.)     164. 

ACCOMPLICE. 

Evidence  to  corroborate  an  accomplice  is  sufficient  if  it  teods  to  connect  the 
defendant  with  the  commission  of  the  offense.  (See  Criminal  Law,  19, 
20.)     403. 

ACOUNTS. 

A  party  receiving  accounts  overdue  is  not  a  purchaser  for  value.  (See  As- 
sumpsit, 2.)    253. 

ACTION. 

Action  by  sheriff  to  recover  compensation  of  jailer — Statute  fixing  compensa- 
tion, construed.     (See  Sheriffs,  1 .)     35. 

Action  to  enforce  vendor's  lien — Sufficiency  of  pleadings  to  sustain  findings. 
(See  Vendor  and  Vendee,  1.)    66. 

Action  to  recover  damages  for  wrongful  diversion  of  water — Pleadings  con- 
strued— Rights  by  appropriation  and  riparian  rights.  (See  Water  Bights, 
1.)    89. 

Action  to  enforce  labor  lien  on  a  mine — Necessary  parties — Pleadings.  (See 
Parties.  1;  Lien,  1-3.)     105. 

Action,  commencement  of,  when  authorized  by  corporation.  (See  Pleadings, 
4.)     128. 

Action  in  equity  to  set  aside  judgment  alleged  to  have  been  obtained  by 
fraud — Notice  sufficient  to  put  purchaser  on  inquiry — When  mere 
lapse  of  time  not  extending  beyond  the  time  mentioned  in  statute  of 
limitations  does  not  constitute  a  bar  to  the  ac*  ion.  (See  Equity,  1-3.) 
128. 

Action  to  recover  value  of  certain  horses — Lease  construed — Verdict  sustained 
by  the  evidence.     (See  Lease,  1-3.)     164. 

Action  to  recover  schooner,  and  for  damages — Gen.  Stat.,  3068-9,  relative  to 
claim  arising  out  of  subject  of  action,  construed.  (See  Counterclaim,  1.) 
168. 

Action  to  recover  damages  for  trespass — Presumption  on  appeal  that  evidence 
was  sufficient  to  sustain  judgment.     (See  Appeal,  S.)     177. 

Action  to  redeem  personal  property  from  lieu  or  chattel  mortgage — Statute  of 
limitations — Discretion  of  court  in  allowing  costs.  (See  Limitations,  1; 
Costs,  4.)     182. 

Action  in  equity,  by  judgment  creditor,  to  recover  unpaid  subscription 
of  stockholders  to  a  banking  corporation — Liability  of  stockholders. 
(See  Corporation ,  1  -4. )     191. 

Action  to  recover  damages  for  rape  of  plaintiff's  daughter — When  cause 
of  action  arose — Statute  authorizing  attachment  in  cases  where  cause 
of  action  was  criminally  incurred,  (Statute  1877,  55,)  construed.  (See 
Attachment,  2-4.)    203. 

Action  in  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divorce 
case  pendente  lite — Rule  of  lU  pendens  appl  cable. — Pleadings  con- 
strued— Evidence — Necessary  parties.     (See  Equity,  4-7.)     233. 

Action  of  trespass  quare  clawntm  /rer^it  upon  a  mining  claim — Applica- 
tion for  patent — Effect  of  dismissal  of  adverse  claims — Purchase  price 
paid  to  receiver  of  land  office  while  suit  was  pending — Assessment 
work.     (See  mining  claims,  1,  2.)    249.  r^^^r^Tr> 
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Action  of  assumpsit  to  recover  money  collected  by  trusted — Plea  of  pay- 
ment when  insufficient — Evidence.    (See  Assumpsit,  1,  2.)    260. 

Action  to  determine  the  title  and  use  of  water  flowing  in  the  Truckee 
river— Statute  adopting  common  law,  construed— Riparian  rights — 
Prior  appropriation.     (See  Statute,  6;  Water  -Rights,  7.)    269. 

Action  for  malicious  prosecution — Malice  and  probable  cause — When 
nonsuit  should  be  granted — Evidence.  (:See  Malicious  Prosecutioa. 
1-3.)    290. 

Action  to  recover  damages  for  injuries  received  by  passenger  in  a  col- 
lision of  railroad  cars — Sufficiency  of  evidence — Amount  of  dam- 
ages.    (See  Evidence,  2,  3.)    292. 

Action  to  recover  damages  against  mine  owners  for  injuries  received  by 
employe  —  When  nonsuit  should  be  granted  —  Contributory  negli- 
gence.   (See  Negligence,  2.)    303. 

Action  for  claim  and  delivery  of  personal  property  —  Evidence  insuf- 
ficient to  establish  right  of  stoppage  in  transitu — ^Knowledge  of  insol- 
vency of  vendee  at  time  vendor  shipped  the  goods.  (See  Evidence, 
4,6.)    312. 

Action  to  recover  land  claimed  by  plaintiflf  on  the  ground  of  adverse 
possession — Burden  of  proof — Evidence  sufficient  to  sustain  verdict 
in  favor  of  defendant.     (See  Adverse  Possession.  1-4.)    364. 

Action  to  recover  delinquent  taxes  against    railroad  company — Delay    in 

Srocuring  patents  and  neglect  of  secretary  of  interior  constitutes  no 
efense  against  the  right  of  the  state  to  collect  taxes  upon  the  sur- 
veyed lands  granted  to  railroad  corporations — Act  of  Congress,  July 
10,  1886,  construed — Insufficient  demals  in  answer  to  ownership  of 
lands.     (See  Taxed,  1,  2;  Pleadings,  6.)     3:3. 

Action  of  ejectment — Rights  of  vendor  and  vendee  under  bond  for  deed — 
Equituble  defense — lender — When  money  need  not  be  deposited  in 
court.     (See  Vendor  and  Vendee,  2;  Tender,  1,  2.)    384. 

Action  to  restrain  private  nuisance  —  Plaintiff  must  show  a  special  and 
peculiar  injury  different  from  that  sustained  by  the  public — Insuffi- 
ciency of  complaint.     (See  Nuisance  1-4;  Pleadings,  7,  S.)    429. 

Action  to  recover  claim  for  expenses  of  special  election — Appropriations 
for  payment  of  expenses,  how  construed.  (See  Appropriation,  2.) 
443. 

Action  to  recover  money  paid  for  taxes  under  protest — Situs  of  live  stock 
for  purposes  of  taxation.     (See  Taxes,  3,  4.)    446,  451. 

Action  in  equity  to  set  aside  a  deed  on  the  ground  of  fraud,  and  for 
damages — An  assignment  of  a  bare  right  to  file  a  bill  in  equity  for  a 
fraud  committed  on  the  assignor  cannot  be  maintained  in  the  name 
of  the  assignee— Real  party  i  i  interest  —Evidence  necessary  to  estab^ 
lish  fraud— Measure  of  damages.  (See  Equity  9;  Parties,  1;  Fraud,  1, 
2;  Damages,  1.)    453. 

ADMINISTRATOR 
(See  Executors  and  Administrators.) 

•      ADVERSE  CLAIM. 
Application  for  patent— Effect  of  dismissal  of  adverse  claim.      (See  Mining 
Claims  1.  2.) 

ADVERSE    POSSESSION. 

1.  Adverse  Possession — Evidence  — Actiim  to  recover  land  claimed  by 
plaintiff  on  the  ground  of  adverse  possession.  Evidence  reviewed  and  held 
sufficient  to  sustain  a  verdict  in  favor  of  defendant.  McDonald  v.  Fox, 
364. 

2.  Possession— Intention,— The  actuil  and  peaceable  possession  of  land 
does  not  neces'<arily  make  thr^  p  ssession  adverse  to  the  true  owner.  It 
depends  upon  the  intention  of  and  tiie  character  of  the  clSim  asserted  by 
the  party  in  possession.     Id. 

3.  Boundary  Line — Mistake.— If  a  party  occupies  land  up  to  a  fence 
which  he  believes  to  be  on  the  boundary  line  of  his  land,  but  having  no 
intention  to  claim  up  to  the  fence  if  it  should  be  beyond  the  line,  an  in- 
dispensable element  of  adverse  possession  is  wanting.     Id. 

4.  Possession  —  Evidj^nce  —  Blrden   of    Proof.  —  Possession    is    prima 
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.  facit  evidence  of  owner-hip,  and  a  recovery  in  ejectment  may  be  had 
upon  it;  bat  the  mere  possession  of  another's  land  is  not  prima  facie 
adverse  to  the  true  owner.  When  it  is  shown  that  the  true  title  is  in 
another,  the  intendment  in  favor  of  the  possession  ceases,  and  the  burden 
is  upon  the  party  to  show  that  his  possession  has  been  hostile  to  the  true 
owner.  M. 
Action  to  redeem  personal  property  from  the  lien  of  chattel  mortgage — When 
statute  of  limitation  begins  to  run.     (See  Limitations,  1.)     182. 

AFFIDAVIT. 
Motion  for  new  trial  upon  grounds  of  irregularity  and  surprise  must  be  made 

upon  affidavits.     (See  New  Trial,  2. )    71. 
Motion  to  dissolve  attachment — Affidavits  of  merits  of  case  not  admissible. 
(See  Attachment,  3. )    203. 

AGREEMENT. 
Evidence  of  oral  agreements  between  attorneys  not  admissible  under  rule  27 
of  the  district  court.     (See  Evidence,  7.)    410. 

AMENDMENT. 

Amendatory  statute  authorizing  attachments  to  be  issued  in  cases  where 
cause  of  action  was  criminally  incurred — Rupe  of  plaintiff 's  daughter-r- 
Applicability  of  statute  when  rape  occurred  prior  to  amendatory  act. 
(See  Attachment,  2-4. )    203. 

Publication  of  amendments  to  constitution — Appropriation  made  by  statute 
of  1889,  21  and  1889,  94,  not  applicable  to  payment  of  expenses  of.  (See 
Appropriations,  2.)    443. 

APPEAL. 

1.  Exceptions    must    be  taken    in    Trial    Court. —  Wlfere    no  excep- 

tions are  taken  to  the  rulings  of  the  court  admitting  certain  evi- 
dence, the  appellate  court  will  not  consider  the  alleged  error,  upon 
appeal.     Reese  v.  Kiukead,  66. 

2.  Delay— When  Judgment  will  be  Affirmed.— On  appeal,  when  there 

is  no  assignment  of  errors  and  no  appearance  by  either  party,  and  it  is 
evident  that  the  appeal  was  taken  merely  for  delay,  the  judgment  of 
the  lower  court  will  be  affirmed.     State  v.  One- Arm  Jim,  70. 

3.  Statutory  Regulations— Qukbtions  to  be  Considered.— The  method 

of  taking  appeals,  and  the  questions  to  be  conside'-ed  thereunder 
by  the  appellate  court,  are  matters  of  purely  statutory  regulation. 
Burhank  v.  Rivers,  81. 

4.  Insufficiency  of    Evidence    to    Sustain    Finding.s  —  Appeal  from 

Judgment- No  Motion  for  New  Trial  —  E<iUiTY  Cases. — The 
rule  that  the  supreme  court  will  not  review  the  evidence  upon  an 
appeal  from  the  judgment  alone,  frir  the  purpose  of  determining 
its  sufficiency  to  sustain  the  Hndings  of  the  lower  court,  no  motion 
for  a  new  trial  having  been  made,  applies  to  suits  in  equity  where 
the  evidence  is  entirely  documentary,  as  well  as  to  all  other  actioiiH.  Id, 
6.  Failure  to  File  Briefs— Judgment  Affirmed. — When  time  has  been 
allowed  iu  which  to  file  briefs,  and  the  appellant  fails  to  file  his  brief 
within  the  time  allotted,  the  judgment  of  the  court  below  will  be 
affirmed.     Matthewson  v.  Boyle,  88. 

6.  Judgment — Relief    on   Ground    op   Fraud.  —  Where   a  judgment  is 

regular  on  its  face,  an  appeal  therefrom  is  not  the  proper  remedy 
for  a  party  seeking  to  set  it  aside  for  fraud.  Lang  Syne  0,  M,  Co.  v. 
Ross,  127. 

7.  Requisites— Time    of  Taking — Motion  for  a  New  Trial — Clerical 

Error  — Misnomer  —  Nunc  pro  Tunc  Order.  —  Where  the  clerk, 
in  entering  au  order  overruling  defendant's  motion  for  a  new  trial, 
entera  defendant's  name  as  Henry  Rives  and  Henry  Rivers,  in- 
stead of  Frank  Rivers,  the  latter  being  his  true  name,  defendant 
is  bound  to  take  notice  that  the  order  was  meant  for  his  case; 
and,  in  the  absence  of  proof  that  he  was  deceived  or  misled  by  mis- 
take, the  time  within  which  he  must  take  an  appeal  begins  to  run 
from  the  date  of  such  entry,  and  not  from  that  of  an  order  nunc  pro 
tunc  correcting  the  mistake.     Burbank  v.  Rivers,  159. 
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8.  Action  to  Recover   Damages    for    Trespass  —  New    Trial  —  State- 

MEST  OP  Evidence — PRESUMPnoNS, — Where  defendant's  Btateme&t,  on 
motion  for  a  new  trial,  avers  that  the  foregoing  is  all  of  the  material 
evidence  pertinent  to  the  motion  for  a  new  trial,  and  also  shows  adirm* 
atively  that  other  testimony,  not  set  out,  was  introduced  by  plaintiff 
upon  a  point,  as  to  which  the  motion  alleges  plaintifiTs  proof  to  have 
been  defective,  plaintiff,  by  failing  to  propose  amendments  to  the 
statement,  admits  that  the  evidence  not  set  out  therein  was  immaterial, 
and  therefore,  the  supreme  court  will  not  presume,  upon  appeal,  that 
the  evidence  not  set  out  was  sufficient  to  sustain  the  judgment.  Bailey 
V.  Papina^  177. 

9.  Dismissal— Bill  op  Exceptions. — An    appeal    presented    without    any 

statement  or  bill  of  exceptions  will  be  dismissea.     {State  v.    Felloics,   8 

Nev.  311,  affirmed,)    State  v.  Lamh,  181. 
Statement  on  motion   for  new  trial   must   contain    specification  of  errors — 

When  amendment  to  statement  should  not  be  allowed.     (See  Statement, 

1;  New  I'rial,  1-3.)    46,  49,  105. 
Motions  for  new  trials  upon  grounds  of  irregularity  and  surprise  must  be 

made  upon  affidavits,  and  in  the   absence  of  an  affirmative   showing  to 

the  contrary  it  will  be  presumed  that  affidavits  were  used  and  were  snf- 

ticient  to  justify  the  ruling  of  the  court.     (See  New  Trial,  2.)    71. 
If  the  ground   of  objection  to  the  admission   of  evidence  is  not  stated,  it 

will  not  be  reviewed  upon  appeal.     (See  Objections,  1.)     105. 
Notice  of  rendition  of  juogmeut — When  sufficient  to  put  party  on  inquiry. 

(See  Notice,  1.)     159. 
Error  in  excluding  testimony   is  cured   by  its  subsequent  admission.     (See 

Error,  1.)     261. 
When  judgment  will  be  modifiei  upon  appeal.     (See  Judgment,  1.)    261. 
Objections  to  admission  of  evidence  will  not  be  considered  unless  embodied 

in  bill  of  exceptions.     (See  Criminal  Law,  L7.)    389. 

•     APPEARANCE. 
Statute  in  relation  to  insolvent  debtors,  construed— Appearance  of  insolvent 
debtors  by  an  attorney.     (See  Insolvency,  1-3.)     49,  50. 

APPLICATION. 
Applications  under  a  preferred  right  to  purchase  state  lands — Requisites  of — 
Applicant  entitled  to  purchase  640  acres  of  land—Simultaneous  applica- 
tions.    (See  Lands,  1-3,  Statutes,  1.)    39. 

APPOINTMENT. 
Appointment  of  warden  of  state  prison— Fictitious  controversy.     (See  Quo 
Warranto,  I.)     154. 

APPROPRIATION. 

1.  General  Appropriation  Acts,  Construed  —  Duty  of  State  Control- 

ler—Mandamus Denied. — The  general  appropriation  acts  passed  at 
each  biennial  session  of  the  legislature  are  confined  to  the  purpose  of 
carrying  on  the  state  government  for  two  years,  and  are  limited  to  that 
time,  and  to  the  liabilities  incurred  durins  these  years.  The  unexpended 
balances  against  which  no  warrants  have  oeen  drawn  are  considered  as 
having  lapsed  and  are  carried  to  the  geileral  fund  of  the  treasury.  Held^ 
that  the  controller  properly  refused  to  settle  a  liability  incurred  during 
the  twenty-second  fiscal  year  from  a  fund  appropriated  for  the  support 
of  the  government  during  the  twenty-third  and  twenty-fourth  fiscal 
years.     Mandnmiia  denied.     State  ex  ret.   Wilkins  v.  Hallocky  73. 

2.  Spkcial  Election —  Expenses  of — Liability  of  State — Publication  of 

Amkndments  to  Constitution — Appropriations — Statutes  1889,  21, 
and  1889,  94,  Construed. — A  legislative  act  appropriating  a  certain  sum 
"for  the  purpose  of  paying  the  expenses  of  the  various  counties  in  this 
state  of  the  special  election,"  does  not  create  a  fund  applicable  to  the 
payment  of  a  demand  for  publishing  proposed  amendments  to  the  state 
constitution,  to  be  voted  upon  at  such  special  election,  as  such  demand  is 
not  charj^eab'o  against  any  of  the  counties.  Braf/'j  v.  Stale,  443. 
Appropriation  of  water  rights — Pleading  and  evidence.  (See  Water  Rights, 
1-3.)    89. 
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Action  to  determine  use  of  water — Rights  by  Appropriation.  (See  Water 
Rights,  7.)    269. 

ASSESSMENT. 

Assessment  work  on  mines  after  application  for  patent — When  not  required. 
(See  Mining  (Claims,  2. )    249. 

Assessment  of  property — When  assessor  acts  ministerially.  (See  Assessor 
1.)    446. 

ASSESSOR. 

Arsessmrnt  of  Personal  Property — Acts  op  Assessor — When  Minis- 
terial.— In  assessing  property  not  taxable  the  asse»8or  acts  ministerially! 
and  not  judicially,  and  is  personally  liable.     Ford  v.  McGregor^  446. 

ASSIGNMENT. 
Assignment  of  errors  in  statement  on  motion  for  new  trial.     (See  State- 
ment, 1.)    46. 
Assignment  of  a  bare  right  to  file  a  bill  in  equity  for  a  fraud  committed  on 
the  assignor  cannot  be  maintained  in  the  name  of  the  assignee.     (See 
Equity,  9.)    453. 

ASSUMPSIT. 

1.  Money  had  and  Received  —  Plea  of  Payment  —  Evidence.  —  T.,  as 

trustee  for  numerous  creditors,  sued  for  and  collected  divers  claims 
against  the  Reno  Savings  Bank.  Two  creditors  sent  their  claims 
to  him,  one  evidenced  by  a  bank  book,  and  the  other  by  a  draft, 
through  W.,  another  creditor.  These  claim-*  were  sued  upon 
and  collected  by  T.  as  independent  and  separate  demands.  In  an 
action  against  T.  to  recover  the  amount  by  him  collected  he  offered 
himself  as  a  witness  to  testify  that  at  the  time  he  received  the  claims 
W.  represented  himself  to  be  the  owner  thereof  and  that  he  had  paid 
W.  the  full  amount  due  on  said  bank  book  and  draft:  Htldf  that  the 
court  properly  excluded  said  testimony.      Frey  v.  Thompson^  253. 

2.  Stipulation  —  Purchase   for    Value  —  Accounts   Overdue  —  Trus- 

tee.— Htldj  that  the  transaction  between  T.  and  W.  was  imma- 
terial to  the  issues  presented  by  the  stipulation  (see  opinion;)  that  T. 
having  received  the  bank  book  and  draft  after  their  dishonor  was  not 
a  purchaser  for  value;  but  a  mere  trustee  for  the  collection  of  the 
demands,  and  was  not  in  a  position  to  assert  any  title  thereto  as 
against  the  true  owners  thereof.     Id. 

ATTACHMENT. 

1.  Dissolution— Disclaimer. — On    a  motion   to    dissolve,   where   plaintiflf 

had  levied  two  attachments,  his  counsel  stated  that  plaintiff  claimed 
nothing  under  the  second  writ.  Held,  that  such  statement  was  a 
confession  of  error,  and  the  second  writ  should  have  been  discharged. 
Kuehn  V.  Parini,  203. 

2.  Liability    Criminally   Incurred  —  Rape  —  Statute    1887,    65,    Con- 

strued.— Under  the  provisions  of  the  amended  act  allowing  an  attach- 
ment where  the  liability  was  criminally  incurred,  an  attachment  will  lie 
where  the  cause  of  action  arose  out  of  a  rape  on  plaintiff'*s  daughter.     Id, 

3.  Dissolution    of   Attachment— Affidavit  on  Merits.— Where    an  at- 

tachment is  issued  under  a  statute,  allowing  the  writ  where  the  liability 
was  criminally  incurred,  an  affidavit  denying  the  averments  of  plaintiffs 
complaint  constituting  the  cause  of  action  will  not  support  a  motion  to 
dissolve,  as  that  would  necessitate  a  decision  on  the  merits.     Id. 

4.  When    Cause    op   Action    arose — Amended    Statute    applicable. — 

The  alleged  rape  occurred  prior  to  the  passage  of  the  amended  act 
authorizing  attachment  in  cases  where  the  liability  was  incurred:  Held, 
that  the  rape  was  alleged  as  a  matter  of  inducement;  that  the  cause  of 
action  arose  from  expenses  incurred,  and  services  lost,  in  conse- 
quence of  defendant's  wrongful  act;  that  these  damages  accrued,  in 
part  at  least,  after  the  adoption  of  the  amended  statute,  and  that  for 
these  reasons,  as  well  as  others  ntated  in  the  opinion,  the  amended 
statute  is  applicable  to  this  case.  Id. 
Applicability  of  statute  regulating  procedure  to  pending  cases.  (See  Practice 
1.)    203.  ^  T 
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Attachment  of  goods  in  transitu — Knowledge  of  consignee's  insolvency.  (See 
Evidence,  4,  5.)    312. 

ATTORNEY    AND    CLIENT. 

Pbivilibged  Communications — Attornky  and  Client.— An  attorney 
employed  by  the  parties  to  a  deed  to  draw  it  up,  cannot,  in  a  controversy 
between  one  of  the  parties  and  a  third  person,  be  compelled,  over  the 
objection  of  such  party,  to  testify  as  to  communicatioos  between  himself 
and  his  clients,  at  the  time  the  deed  was  made,  tending  to  show  that  it 
was  intended  as  a  mortgage.     Oruber  v.  Baker ^  453. 

Insolvent  debtors — When  may  appear  by  attorney.  (See  Insolvency, 
1-3.)    60. 

BAIL. 

When  defendant  under  an  indictment  for  murder  may  be  admitted  to  bail. 
(See  Habeas  Corpus,  1.)     141. 

BANKRUPTCY. 

(See  Insolvency.) 

BANKS    AND    BANKING. 
Organization  of — Liability  of  stockholders.     (See  Corporation,  1-4.)     191. 

BAR. 
When  mere  lapse  of  time,  not  extending  beyond  the  time  mentioned  in  the 
statute  of  limitations,  does  not  constitute  a  bar  to  the  action.     (See 
Equity,  3.)     128. 

BILL    OF    EXCEPTIONS. 

1.  Bill    of  Exceptions  —  SETTiiUMENT    and  Signing  —  What  is  Sufpi- 

riENT. — Where  the  record  on  appeal  does  not  show  a  settlement  of 
the  bill  of  exceptions,  such  fact  will  be  presumed  from  the  signature  of 
the  trial  judge  thereto  attiched.     Staie  v.  CampheU,  122. 

2.  EVIDENCK— WllBN       SUFFICIENCY       OF,     WILL     NOT       BE    REVIEWED.— An 

objection^  on  appeal,  from  a  conviction  for  rape,  that  the  verdict  was 
against  the  evidence,  cannot  be  considered  where  the  bill  of  exceptions 
does  not  purport  to  contain  all  of  the  evidence  submitted.    Id, 

An  appeal  presented  without  any  statement  or  bill  of  exceptions  will  be  dis- 
missed.    (See  Appeal,  9.)     181. 

When  questions  asked  witnesses,  and  what  was  expected  to  be  proved  there- 
by, shou'd  be  submitted  in  bill  of  exceptions.  (See  Crimmal  Law,  6.) 
333. 

Objections  to  admission  of  evidence  will  not  be  considered  unless  embodied 
in  bill  of  exceptions.     (See  Criminal  Law,  17.)    389. 

BOARD    OK     EXAMINERS. 
Power  of  board  to  audit  claims  relative  to  expenses  of  special  election.     (See 
Constitution,  12;  Mandamus,  1.)     326. 

BOARD    OF    PARDONS. 
Rules  of,  11. 

BOND. 
Bond  for  deed— Rights  of  vendor  and  vendee  in  action  of  ejectment — ^Tender 
of  money  due.     (See  Vendor  and  Vendee,  2.)     384. 

BOUNDARY. 
In'^ention  of  party  claiming  land  to  boundary  line  designated  by  a  fence — Mis- 
take as  to  true  line.     (See  Adverse  Possession,  1-4.)     364. 

BRIEFS. 
When  judgment  will  be  affirmed  upon  failure  of  appellant  to  file  brief.     (See 
Appeal,  5.)     88. 

BROKERS. 
How  far  entitled  to  provisions  of  insolvent  laws  of  this  state.     (See  Insol- 
vency, 1-3.)    49. 

BURDEN    OF    PROOF. 
Insanity  as  a  defense  to  crim3  mast  be  established  by  a  preponderance  of  evi- 

Digitized  by  LjOOQ IC 


Index.  498 

dence — Instruotions  as  to  harden  of  proof  in  such  cases.     (See  Criminal 
Law,  13,  14.)    334. 
Action  of  ejectment— Bard  en  of  proof  to  establish  adverse  possession.     (See 
Adverse  Possession,  1-4.)    364. 

CASES    AFFIRMED. 
Barnes  v.  Woodbary,  17  Nev.  383,  in  Ford  v.  McGregor,  449;  Whitmore  v. 

McGregor,  452. 
Jones  V.  Adams,  19  Nev.  78,  tn  Reno  Smelting  M.  k  R.  W.  Co.  v.  Stevenson, 

269. 
State  V.  Fellows,  8  Nev.  311.  in  State  v.  Lamb,  181. 
Waest  v.  VVuest,  17  Nev.  221,  in  PoweU  v.  Campbell,  232.    ^ 

CASES    CITED    AS    AUTHORITY. 
Alt  V.  California  F.  S.  Co.,  19  Nev.  118,  in  Winter  v.  Fulstone,  268. 
Barnes  v.  Sabron,  10  Nev.  217,  in  Winter  v.  Fulstone,  266. 
Bianchi  v.  Maggini,  17  Nev.  337,  in  Winter  v.  Fulstone,  268. 
Boyd  V.  Anderson,  18  Nev.  348,  in  Rosina  v.  Trowbridge,  117. 
Borden  v.  Bender,  16  Nev.  60,  in  Bailey  v.  Papina,  178. 
Brt^phy  M.  Co.  v.  Brophy  &  D.  M.  Co.,  15  Nev.  101,  in  McDonald  v.  Fox, 

368;  Gruber  v.  Baker,  462. 
Bryant  v.  Carson  R.  L.  Co.,  3  Nev.  318,  in  Shoecraft  v.  Beard,  189. 
Bunting  v.  C.  P.  R.  R  Co.,  14  Nev.  356,  in  Patnode  v.  Harter,  307. 
Caldwell  v.  Greeley,  6  Nev.  258,  in  Earles  v,  Gilham,  48. 
Caples  V.  C.  P.  R.  R.  Co.,  6  Nev.  272,  in  Bailey  v.  Papina,    178;  Haley  v. 

Eareka  Co.  Bank,  421. 
Clarke  v.  Lyon  County,  8  Nev.  182,  in  E  tries  v.  Gilham,  47. 
Clarke  v.  Strouse,  1 1  Nev.  66,  in  Earles  v.  Gilham,  47. 
Clayton  v.  Harris,  7  Nev.  64,  in  State  tx  ret.  Whitney  v.  Findlay,  200. 
Cookes  V.  Culbertson,  9  Nev.  207,  in  Shoecraft  v.  Beard,  190. 
Cooper  V.  P.  M.  Ins.  Co.,  7  Nev.  120,  in  Burbank  v.  Rivers,  120;  Patnode  v. 

Harter,  307. 
Oorbett  v.  Job,  5  Nev.  201,  in  Earles  v.,  Gilham,  47. 
Courchaine  v.  Bullion  M.  Co.,  4  Nev.  375,  in  Deno  v.  Griffin,  252,  3. 
Daniels  v.  Daoiels,  12  Nev.  118,  in  Lang  Syne  M.  Co.  v.  Ross,  136. 
Darrenberger  V.  Haupt,  10  Nev.  43,  in  Powell  v.  Campbell,  241. 
Davies  v.  McKeeby,  5  Nev.  369,  in  State  ex  ref.  Whitney  v.  Findlay,  200. 
Elder  v.  Frevert,  18  Nev.  278,  in  Earle*  v.  Gilham,  47. 
Elder  v.  Shaw,  12  Nev.  81,  in  Earles  v.  Gilham,  48. 
Ex  parte  Siebenhauer,  14  Nev.  368,  in  Gruber  v.  Baker,  468. 
FinlaysoD  v.  Montgomery,  14  Nev.  397,  in  Mathewdon  v.  Boyle,  88. 
Ford  V.  McGregor,  446,  in  Whitmore  v.  McGregor,  452. 
Golden  Fleece  G.  &  S.  M.  Co.  v.  Cable  Con.  G.  &  S.  M.  Co.,  15  Nev.  450,  in 

Earles  v.  Gilham,  47. 
Goodhue  v.  Shedd,  17  Nev.  140,  in  Mathewson  v.  Boyle,  88. 
Gould  V.  Wise,  18  Nev.  258,  in  Rosina  v.  Trowbridge,  110. 
Harrison  v.  Lock  wood,  14  Nev.  263,  in  Earles  v.  Gilham,  47. 
In  re  Smith,  4  Nev.  263,  in  Rosina  v.  Trowbridge,  111,  114. 
Jones  V.  Sulphur  Co  ,  14  Nev.  174,  in  Lang  Syne  M.  Co.  v.  Ross,  137. 
Klein  v.  Kinkead,  16  Nev.  202,  in  Ex-parte  Livingston,  288. 
Lake  v.  Bender,  18  Nev.  402,  in  Powell  v.  Campbell,  241. 
Lake  v.  Lake,  16  Nev.  366,  in  State  ex  rel  Galusha  v.  I 'avis,  231. 
Lamance  v.  Byrnes,  17  Nev,  201,  in  Earles  v.  Gilham,  48. 
Lee  V.  McLeod,  17  Nev.  118,  in  Winter  v.  Fulstone,  268. 
Lightle  V.  Ivancovich,  10  Nev.  42,  in  Haley  v.  Eureka  Co.  Bank,  423. 
Mayaard  v.  Newman,  1  Nev.  271,  in  Gruber  v.  Baker,  468. 
Meadow  Valley  M.  Co.  v.  Dodds,  6  Nev.  261,  in  Earles  v.  filham,  48. 
Meagher  V.  Storey  Co.,  5  Nev.  251,  in  State  ex  rel.  Stevenson  v.  Tufly,  428. 
Mc Williams  v.  Herschman,  5  Nev.  263,  in  Earle  v.  Gilham,  48. 
More  V.   Lott,  13  Nev.  3S1,  in  Rosina  v.  Trowbridge,    116,  117;  Bailey  v. 

Papina,  161. 
Neil  V.  Wyncoop,  9  Nev.  47,  in  Bnrbank  v.  Rivers,  83. 
Nesbitt  V.  Chisholm.  16  Nev.  39,  in  Rosina  v.  Trowbridge,  117. 
Patchen  v.  Keeley,  19  Nev.  408,  in  Winter  v.  Fulstone,  266. 
Phillpots  V.  Blasdell,  8  Nev.  76,  in  Rosina  v.  Trowbridge,  12|^  GoOqIc 
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Richardson  v.  Hoole,  13  Nev.  493,  in  Rosina  v.  Trowbridge,  120. 

Ricord  v.  C.  P.  R   K.  Co,,  15  Nev.  179,  in  Fenstermaker  v.  Page,  290. 

Robinson  v.  Benson,  19  Nev.  331,  in  Earles  v.  Gilliam,  47. 

Rosina  v.  Trowbridge,  105,  in  Bailey  v.  Papina,  178. 

Schroeder  v.  Gemeinder,  10  Nev.  367,  in  Irvine  v.  Hawkins,  388. 

Schultz  V.  Winter,  7  Nev.  133,  in  Fogg  v.  N.  C.  O.  Railway,  442. 

Scott  V.  Courtney,  7  Nev  421,  in  State  ex  rel.  Patterson  v.  Donovan,  79. 

Sherman  v.  Shaw,  9  Nev.  148,   in  Earles  v.  Gdham,  48:  Barbank  v.  Riven, 

87. 
Simpson  v.  Ogg,  18  Nev.  28,  in  Rosina  v.  Trowbridge,  117. 
Solen  V.  V.  &  T.  R.  R.  Co.,  13  Nev.  120,  in  Patnode  v.  Harter,  307. 
State  V.  Ah  Chew,  16  Nev.  55,  in  Ex- parte  Livingston,  284. 
State  V.  Baker,  8  Nev.  145,  in  State  v.  Potts,  395. 
State  V.  Bondd,  2  Nev.  265,  in  State  v.  Campbell,  125. 
State  V.  Boyd,  19  Nev.  43,  in  State  ex  rel.  Patterson  v.  Donovan,  79. 
State  V.  Cal.  M.  Co.,  13  Nev.  224,  in  State  v.  Hoadley,  321. 
State  V.  Chapman,  6  Nev,  325,  in  State  v.  Streeter,  407. 
State  V.  District  Court,  16  Nev.  372,  in  Haley  v.  Eureka  Co.  Bank,  421. 
State  V.  Donovan,  20  Nev.  75,  in  Ex-parte  Livingston,  284. 
State  V.  Hallock,  19  Nev.  384,  in  Ifix-parte  Livingston,  284. 
State  v.  Huffaker,  11  Nev.  303,  in  State  v.  Hoadley,  321. 
State  V.  Hymer,  15  Nev.  54,  in  State  v.  Streeter,  407. 
State  V.  Larkin,  11  Nev.  320,  in  State  v.  Potts,  395. 
State  V.  Mills,  12  Nev.  405,  in  State  v.  Potts,  395. 
State  V.  Parsons,  7  Nev.  67,  in  State  v.  Campbell,  125. 
State  V.  Potts,  389,  in  State  v.  Streeter,  409. 

State  V.  Rogers,  10  Nev.  260,  in  State  ex  rel.  Stevenson  v.  Tufiy,  428. 
State  V.  Silver,  9  Nev.  227,  in  Ex-parte  Livingston,  284,  2S8. 
State  V.  Woodbury,  17  Nev.  355,  in  State  ex  rel.  Patterson  v.  Donovan,  78. 
State  ex  rel.  Coffin  v.  Athert<m,  19  Nev.  345,  in  Ex-parte  Livingston,  286. 
State  ex  rel.   Stevenson  v.  Tufly,    19  Nev.  391,  in  State  e-cre/L  Galnsha  v. 

Davis,  227;  State  ex  rel.  Stevenson  v.  Tufly,  428. 
Stinson  v.  Sweeny,  17  Nev.  229,  in  State  ex  rd.  Galusha  v.  Davis,  229. 
Thorpe  v.  Szihooling,  7  Nev.  17,  in  State  ex  rel  Hallock  v.  Donnelly,  217. 
Tull  V.  Anderson,  15  Nev.  426,  in  Earles  v.  Gilham,  47. 
White  V.  Sheldon,  4  Nev.  288,  in  Lang  Syne  M.  Co.  v.  Ross,  140. 
Wuest  V.  Wuest,  17  Nev.  221,  in  Powell  v.  Campbell,  238. 
Youngs  V.  Hall,  9  Nev.  226,  in  State  ex  rel  Patterson  v.  Donovan,  78. 

CASES    REFERRED    TO. 
Jones  V.  Adams,  19  Nev.  78,  in  Jerrett  v.  Mahan,  98. 
Peterson  v.  Brown,  17  Nev,  172,  in  Haley  v.  Eureka  Co,  Bank,  418. 
Vansickle  v.  Haines,  7  Nev.  249,  in  Reno  Smelting  Works  v.  Stevenson,  275, 

276. 

CH  ARAC  PER. 
Character  of  prosecutrix  in  case  of  rape  as  to  particalar  instances  of  nnchastity 

cannot  be  inquired  into.     (See  Rape,  1.)     122. 
When  character  of  a  defendant  in  a  neighboring  state,  15  years  before  trial, 

may  be  inquired  into.     (See  Criminal  Law,  1.)    209. 

CHATTEL    MORTGAGE. 
Action  to  redeem   personal  property  from  lien   of — Statute  of  limitations — 
Costs.     (See  Limitations,  1 ;  Costs,  4. )     182. 

CIRCUMSTANTIAL    EVIDENCE. 
Instructions  relating  to  the  rules  which  should  govern  the  jury  in  their  con* 
sideration  of  the  evidence.     (See  Instructions,  1.)     389. 

CLAIM    AND    DELIVERY. 
Action  for  claim  and  delivery  of  personal  property — When  right  of  stoppage 
in  transitu  docs  not  exist — Knowledge  of  insolvency.     (See  Evidence,  4, 
5.)    312. 

CLASSIFICATION. 
Of  counties— When  c  ^ns  itntional.     (See  Constitution,  1,2.) 
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COLLATERAL    ATTACK, 
Wben  failure  of  executor  to  take    statutory  oath  cannot  be  collaterally 
attacked.     [See  Executors  and  Administrators,  1.)     164. 

COMMON  LAW. 
Adoption  of  Common  La v— Applicability  .of— Statute  Construed— 
Intbnt  of  Legislature. — The  term  ** common  law  of  England" 
was  employed  in  the  statute  adopting  it,  (Gen.  Stat.  3021)  in  the  sense 
it  is  geaerally  understood  in  this  country,  and  the  intention  of  the 
legislature  was  to  adopt  only  so  much  of  it  as  was  applicable  to  our 
condition.       Reno  Smelting  Works  v.  Stevenson,  269. 

CONDITION    PRECEDENT. 
When  tender  or  demand  is  not  a  condition  precedent  to  the  enforcement  of 
rights  under  a  contract.     (See  Tender,  1.)     384. 

CONSTITUTION. 

1.  Power   of    Legislature    to    Make    Classification    of    Counties — 

Local  and  Special  Laws.  —  The  legislature  has  the  power  to 
make  a  classification  of  counties,  based  upon  a  voting  population. 
The  validity  of  such  an  act  is  not  dependent  upon  the  number 
of  counties  coming  within  the  designated  class.  If  in  its  oper- 
ation and  effect  the  act  is  so  framed  as  to  apply  in  the  future  to  all 
counties  coming  within  the  class  mentioned  and  is  based  upon 
real  and  substantial  grounds  —  not  illusory  f»r  odious  in  their  char- 
acter —  it  is  neither  local  nor  special  within  the  meaning  of  ther 
constitutional  prohibition  against  the  passage  of  local  or  special  laws. 
State  ex  reL  Patterson  v.  Donovan,  75. 

2.  Act  to  Restrict    Gaming,  (Stat.   1879,    114),    Constitutional. — The 

act  to  restrict  gaming,  providing  in  section  7  that  certain  games 
shall  not  be  earned  on  in  any  room  of  the  first  floor  or  story  of  aiay 
building,  nor  a  license  issued  therefor  in  any  county  where  more 
than  1,500  votes  were  cast  at  the  general  election  last  preceding  the 
application,  is  not  in  violation  of  the  constitution,  (Art.  4,  Sec.  20,) 
prohibiting  local  and  special  legislation,  although  at  the  time  the 
application  was  made  there  was  only  one  county  in  the  state  to  which 
the  law  could  apply.     Id. 

3.  Qualifications  of  an  Elector  —  Right  of   Suffrage — Legislative 

Power.  —  Any  citizen  possessing  the  qualifications  of  an  elector 
as  defined  in  Sec.  1,  Art.  2  of  the  constitution  is  entitled  to  the 
right  of  suffrage.  It  is  not  within  the  power  of  the  legislature  to 
deny,  abridge,  extend  or  change  the  qualifications  of  an  elector  as 
prescribed  in  the   constitution.     State  ex  rel.  Whitney  v.  Findlay,   198. 

4.  Act  Prescribing  Qualifications    of    Electors     (Stat.     1887,    106) 

Unconstitutional  —  Rboistration  —  Oath  —  Mormons.  —  The  act 
prescribing  the  qualifications  of  electors  (Stat.  1887,  106, )  prohibiting 
Mormons  from  voting  and  requiring  applicants  for  registrttion  to 
take  an  oath  that  they  are  not  members  of  the  Mormon  church  is  in 
direct  violation  of  Sec.  1,  Art.  II  of  the  constitution,  and  is  not 
authorized  by  Sec.  6,  Art.  II,  requiring  provision  to  be  made  by  law 
for  registration.     Id. 

6.  Legislature  —  Reasonable  Regulations  —  Electivk  Franchise. — 
The  legislature  has  the  power  to  adopt  such  rules  and  prescribe 
such  oaths  as  deemed  necessary  to  test  the  qualifications  of 
an  elector,  and  to  adopt  such  reasonable,  uniform  and  impartial 
regulations  of  the  constitutional  rights  of  a  voter  as  may  be  deemed 
necessary  to  preserve  order  at  elections,  to  guard  against  fraud, 
undue  influence  or  oppression,  and  to  preserve  the  purity  of  the 
ballot.     Id, 

6.  Collection  of  Poll-taxes  —  Payment  of  Commission  —  Statutes 
Construed.  —  The  act  providing  for  the  payment  of  a  commission 
by  the  state  of  ten  per  cent,  of  all  poll-taxes  collected  to  the 
county,  (Stat.  1885,  62)  does  not  violate  Art.  2,  Sec.  7,  providing  that 
one- half  of  the  poll-tax  collected  shall  be  paid  to  the  state,  and  one-half 
to  the  county;  the  commission  being  an  allowance  for  the^expenses  of 
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collection,     and  the    state    being    liable    for    its  share.     Slate  ex  reL 
Hallock  V.  Donntlly,  214. 

7.  Constitutional  Amendments— Publication  of— Notice  to  Voters.— 
The  consti'ution  (Art.  16,  Sec.  1,)  provides  that  the  legislature  shall 
submit  proposed  amendments  to  the  people  '*  in  such  manner  and  at 
such  time  as  the  legislature  may  prescribe."  Stat.  1887,  122, 
provide 4  for  th^  publication  of  proposed  amendments  in  one  daily 
newspaper  of  general  circulation,  for  ninety  days  next  preceding 
the  general  election  at  which  the  amendments  are  to  be  voted  on, 
and  that  as  many  copies  of  such  paper  shall  be  sent,  without  extra 
compensation,  to  the  ulerk  of  each  county  as  there  are  registered 
voters  therein,  and  by  the  clerk  mailed  to  the  voters.  HM^  that  this 
act  is  a  reasonable  requirement,  sanctioned  by  the  constitution,  and 
that  amendments  voted  on  without  compliance  with  such  requirement 
are  inoperative.  (Kawley,  J.,  dissenting.)  State,  ex  rel.  Oalusha  v.  Davis, 

8.  Constitutional  Law — Title  of  Act  Embraces  but  One  Subject. — 
The  act  entitled  **  An  act  fixing  the  time  for  the  opening  and  closing 
of  saloons  and  gaming-houses  "  (Stat.  1889,  71)  is  not  repugnant  to  the 
constitutional  provision  that  each  act  '*  shall  embrace  but  one  subject, 
and  matter  properly  connected  therewith,  which  subject  shall  be  briefly 
expressed  in  the  title.'*  (Art.  4,  Sec.  17.)  Ex-parte  Livingston^ 
282. 

9.  Meaning  of  ** Saloon." — ^The  word  "saloon"  clearly  refers  only 
to  places  where  intoxicating  liquors  are  kept,  and  is  not  misleading.    Id, 

10.  Local  and  Special  Laws.— The  act  is  not  local  or  special  in  the  sense 
of  the  constitutional  restrictions  upon  that  subject.  (Const.,  Art.  IV. 
Sec.  20.)    Jd, 

11.  Act  Defining  Duties  of  State  Controller  —  Title  Misleading  — 
Subjects  of  Act— Imposition  of  Penalty,  Unconstitutional.  — 
In  construing  the  provisions  of  the  '*act  defining  the  duties  of 
state  controller,"  which  impose  penalties  upon  other  officers  for 
delinquencies  in  making  settlements  with  the  controller,  Held,  (1) 
that  the  title  of  the  act  is  misleading;  (2)  that  the  act  contains  two 
subjects — one  relating  to  ihe  duties  of  the  controller  and  the  other  to 
the  imposition  of  penalties  against  other  officers — and  that  it,  in  both 
respects,  conflicts  with  the  provisions  of  section  17  of  article  IV  of 
the  constitution,  and  that  the  act,  in  so  far  as  it  undertakes  to  impose 
a  penalty  upon  other  officers,  is  unconstitutional.  (Hawley,  C.  J., 
dissenting.)    Stale  v.  Hoadley,  317. 

12.  SPEciAiELEcrnoN-  Expensksof— Board  of  Examiners— Power  to  Audit 

Claims— Constitution  and  Statutes  Construed.— In  construing  the 
provisions  of  section  8  of  the  act  providing  for  a  special  election  (Stat. 
1889,  14,)  and  the  act  to  provide  for  the  payment  of  such  election  by  the 
state  (Stat.  1889,  21,)  and  the  provisions  of  the  constitution  relating  to 
the  powers  and  duties  of  the  board  of  examiners,  (Art.  V.  Sec.  21,)  and 
the  statute  in  relation  thereto,  (Gen.  Stat.  1895-6):  /feldf  that  it  was 
the  duty  of  the  state  board  of  examiners  to  audit  the  claims  of  the 
respective  counties  against  the  state  on  account  of  the  special  election, 
and  that  it  was  not  within  the  power  of  the  legislature  to  confer  this 
authority  elsewhere.     State  ex  rel.  Lyon  County  v.  Hcdhcky  326. 

13.  Investment  of  School  Funds— Statute — Unconstitutional. — An  act 
of  the  legislature,  not  authorized  by  the  state  constitution  at  the  time 
of  its  passage,  is  absolutely  null  and  void,  and  is  not  validated  by  a 
subsequent  adoption  of  an  amendment  to  the  constitution  authorize 
ing  it.     State  ex  rel.  Stevenson  v.  Tufly,  427. 

When  defendant  under  an  indictment  for  murder  may  be  admitted  to  bad — 
Constitution  and  statutes,  construed.  (See  Habeas  Corpus,  1,) 
141. 

Publication  of  amendments  to  constitution — Provision  for  payment  of.  (See 
Appropriation,  2.)    443. 

PROVISIONS    CITED. 
When  defendant  is  entitled  to  bail,  144. 
Registration  of  voters,  199,  201. 
Registration  of  voters,  201. 
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Laws  to  contain  but  one  subject,  284,  318. 
Local  and  special  laws,  78. 
Authority  of  board  of  examiners,  328. 
Amendments  to  the  constitution,  221,  224. 
CONSTRUCTION. 

Of  statute  relating  to  costs.     (See  Costs,  1.)    35. 

Of  statute  authorizing  sheriff  to  employ  jailer  and  fixing  his  compensation. 
(See  Sheriff,  1.)     35. 

Of  statute  relating  to  sale  nnd  purchase  of  lauds  granted  to  the  state.  (See 
Lands,  1-3;  Statutes,  1.)     39. 

Of  statute  in  relation  to  insolvent  debtors — Jurisdiction  over  brokers — 
Appearance  by  an  attorney.     (See  Insolvency,  1-3.)    49. 

Of  military  laws— Oath  of  allegiance  binding  on  all  members— When  militia 
company  not  entitled  to  armory  rent — Penalty  for  refusing  to  obey  the 
law.     (See  Militia,  1-3;  Statutes  2,  3.)    61. 

Of  gent-ral  appropriation  acts — Confined  to  the  purpose  of  carrying  on  the 
state  government  for  two  years  and  limited  to  liaoilities  incurred  during 
the  two  years.     (See  Appropriation,  1.  )    73. 

Of  section  7  of  the  act  to  restrict  gaming — //eW,  constitutional.  (See  Consti- 
tution, 2.)     75. 

Of  water  rights — Riparian  rights  and  rights  by  prior  appropriation.  (See 
Water  Rights,  1-3.)    89. 

Of  statute  relating  to  laborer's  lien — Written  notice  must  be  posted  to 
relieve  owner  from  liability.     (See  Liens,  3.)     106. 

Of  section  68  of  the  civil  practice  act— When  judgment  cannot  be  set  aside 
after  lapse  of  term.     (See  Practice  Act,  2-3.)     127. 

Of  constitution  and  statutes  relating  to  admitting  a  defendant  under  indict- 
ment for  murder,  to  baiL     (See  Habeas  Corpus,  1.)     141. 

Of  lease  of  real  and  personal  property  on  shares — Increase  of  horses — Condi- 
tional acceptance  of  property.     (See  Lease,  1-3.)     164< 

Of  statute  as  to  counter-claims  arising  out  of  subject  of  action.  (See  Counter* 
claim,  1.)    168. 

Of  statute  authorizing  organization  of  banks — Savings  banks.  (See  Corpora- 
tion, 4.)     191. 

Of  statute  prohibiting  Mormons  from  voting — Unconstitutional.  (See  Con- 
stitution, 3-5.)     198. 

Of  amendatory  statute  authorizing  attachments  to  issue  in  cases  where  the 
cause  of  action  was  criminall}''  mcnrred.     (See  Attachment,  1-4.)    203. 

Of  statutes  relating  to  commissions  of  officers  in  collecting. poll  tax.  (See 
CouBtitution,  6;  Statutes,  4.)     214. 

Of  statute  in  relation  to  divorce — Property  set  apart  for  support  of  wife.  (See 
Divorce,  1.)    232. 

Of  statute  adopting  common  law — Riparian  rights  to  water  not  applicable  in 
this  state.     (See  Water  Rights,  7;  Common  Law,  1.)    269. 

Of  act  fixing  time  for  opening  and  closing  saloons — constitutional.  (See  Con- 
stitution, «,   10  )    282. 

Of  act  defining  duties  of  state  controller — Penalties  imposed  upon  officers 
delinquent  in  making  settlements  with  state  controUer,  unconstitutionaL 
(See  Constitution,  11.)    326. 

Of  act  for  relief  of  persons  imprisoned  under  civil  process — Evidence  and 
pleadings  sufficient  to  entitle  debtor  to  be  discharged.  (See  Evidence,  6; 
Pleading,  5.)    330. 

Of  act  of  Congress  of  July  10,  1886,  relating  to  taxation  of  lands  granted  o 
railroad  companies.     (See  Taxes,  1,  2.)    372. 

Of  act  of  Congress  of  July  1,  1862,  granting  lands  to  railroad  companies — 
Grant  inprcesenti.     (See  Railroads,  2.)    372. 

Of  act  to  provide  for  maintenance  of  schools — When  May  election  is  not 
authorized  in  parts  of  a  school  district.     (See  School  District,  1.)    401. 

Of  statute  in  relation  to  investment  of  school  funds.  (See  Constitution  13, ) 
427. 

Of  statute  authorizing  action  to  restrain  a  private  nuiBance.  (See  Nuisance, 
1-4.)    429. 

CONTRACT. 

1.  Contract    Void    by  Statute  of  Frauds  —  Quantum   Mbrutf.  —  Rje- 
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covery  od  qttantum  meruit  may  be  had  for  labor  and  services  performed 

under  a  contract  void  by  the  statute  of  frauds.     Lapham  v.    Osborne^ 

168. 
Action  to  enforce  labor  lien  on  a  mine — Contract  for  labor — Liability   of 

owner.     (See  Liens,  2,  3.)     105. 
Time  is  of  the  essence  of  contracts  as  to  option  in  the  purchase  of  stock 

in  a  corporation.     (See  Corporation,  5.)     195. 
Action  of  ejectment — Bond  for  a  deed —Rights  of  vendor  and  vendee.     (See 

Vendor  and  Vendee,  2.)    384. 
When  tender  or  demand  is  not  a  condition  precedent  to  the  enforcement  of 

rights  under  a  contract.     (See  Tender,  1. )    384. 

CONTRIBUTORY    NEGLIGENCE. 
(See  Neoligenob.) 

CORPORATION. 

1.  Bank  Corporations— Stogkuoldkbs— Liability  for  Unpaid  Subscrip- 
tion— EviDENCB — Option. — lu  an  action  by  a  creditor  of  a  bank  against 
the  subscribers  to  its  capital  stock,  as  to  one  defendant,  it  was  proved 
that,  at  the  organization  of  the  bank,  he  paid  two  hundred  dollars  and 
took  from  its  officers  a  certiticate  to  that  efifect,  and  that  upon  the  pay • 
ment  of  the  "balance  due"  he  would  be  entitled  to  twenty  shares,  at 
one  hundred  dollars  each.  Defendant  testified  that  he  regarded  the 
transaction  as  an  option  giving  him  the  right  to  take  the  stock  by  the 
payment  of  the  resiaue,  or  forfeit  the  amount  paid.  It  was  proved  that 
the  bank  received  the  money  as  part  of  its  capital,  and  the  managing 
officer  testified  that  there  were  one  thousand  eight  hundred  dollars  yet 
due.  The  bank  kept  no  subscription  book.  Held,  that  the  evidence 
showed  defendant  to  be  a  subscriber.  Robs  v.  Bank  <^  Gold  HiU, 
]91. 

2.  Idem. — As  to  another  defendant,  in  such  case,  it  was  shown  that  he  paid 
in  ten  per  cent.,  and  took  a  similar  certiticate;  that  he  was  one  of  the 
incorporators  and  kept  an  open  account  at  the  bank  for  several  years 
after  its  organization.  Defendant  testified  that  the  money  paid  was  a 
loan  to  one  of  the  officers  of  the  bank  for  which  he  had  demanded  pay- 
ment before  the  bank's  complications.  The  officer  referred  to 
testified  that  the  money  was  paid  upon  the  capital  stock  of  the  bank« 
HMy  that  as  to  this  defendant  the  evidence  was  also  sufficient  to  show 
him  to  be  a  stockholder.     Id, 

3.  Illboality  of   Organization. — It  is  no  defense    in  such   action    that 

the  by-laws  and  stock  subscriptions  were  illegal,  because  the  trustees 
were  not  stockholders;  the  alleged  subscribers  having  acquiesced  in- 
the  acts  of  such  trustees  for  years,  and  allowed  themselves  to  appear  aa 
subscribers.     Id, 

4.  Banks     and   Banking  —  Savings     Banks  —  Statutes   CoNSTRaKD.  — 

Whether  such  bank  was  organized  under  Gen,  Stat.  948-974,  providing 
for  the  organization  of  corporations  to  aggregate,  save,  and  invest  the 
funds  of  members,  and  prohibiting  the  issue  of  certificates  of  shares 
until  all  the  subscription  snould  be  paid,  and  providing  that  stock  should 
not  be  considered  as  acquired  until  payment  in  full,  or  under  the 
general  incorporation  act,  (Gen.  Stat.  802-829,}  is  immaterial,  as  it  was 
the  duty  of  subscribers  under  the  former  act  to  have  paid  their  subscrip- 
tion in  advance,  and  not  having  done  so,  they  are  still  liable.     Id. 

5.  Purchase  of  Stock — Option. — An  option  in  the  purchase  of  stock  in  a 

corporation  is  a  privilege  to  be  exercised  within  a  stated  time.  Time  is 
of  the  essence  of  contracts  of  this  nature.     Id, 

When  commencement  of  action  is  authorized  by  corporation.     (See  Pleadings, 
4.)     128. 

CJORROBORATION. 

Sufficiency  of  evidence  to  corroborate  the  testimony  of  an  accomplice.     (See 
Criminal  Law,  19,  20.)    403. 

COSTS. 

1.  When    Plaintiff    rntitlkd    to— Statutr    construed. — The    commis- 
sioners   allowed    the    sheriff    a  certain  sum   for   services    of  a  jailer 
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which  he  refused  to  accept.  He  broaght  auit  for  more  than  three 
hundred  dollars:  Held,  that  under  the  statute  (Gen.  Stat.  1964)  he  was 
entitled  to  recover  costs,  provided  he  recovered  more  than  the  commis- 
missioners  allowed;  notwithstanding  the  fact  that  the  amount  recovered 
was  less  than  three  hundred  dollars.  Randall  v.  Lyon  County ,  35. 
"2.  Who  is  Entitled  to — Pekv ailing  Party. — In  this  action,  de- 
fendant admitted  that  plaintiff  was  entitled  to  possession  of  the 
property,  but  denied  that  he  had  wrongfully  detained  the  same,  alleg- 
ing that  he  held  as  servant  of  plaintifiT  He  also  denied  that  plaintiff 
had  been  damaged,  and  set  up  a  counter-claim  for  services  rendered 
in  caring  for  the  property.  Plaintiff  failed  to  recover  any  damages, 
and  defendant  recovered  judgment  on  his  counter-claim.  Held,  that 
defendant  was  the  prevailing  party  upon  the  issues  raised,  and  was 
entitled  to  costs.     Lapham  v.  Osborne,  168. 

3.  Waiver— Failure   to    File   CJost-bill. — Where    the    record     fails    to 

show  that  plaintiff  filed  a  cost-bill,  including  his  trial  costs,  such  trial 
costs  are  waived,  and  it  will  not  be  presumed,  against  the  correctness  of 
the  judgment,  that  such  cost-bill  was  filed.     Id. 

4.  Discretion    op    Trial  Court.  -  -  A  judgment    for  costs    in     favor    of 

plaintiff  in  an  action  to  redeem  under  a  chattel  mortgage  is  proper, 
although  he  is  decreed  to  pay  a  large  sum  upon  such  redemption,  which 
he  did  not  tender  before  suit;  defendants  having  unsuccessfully  resisted 
the  action  on  the  plea  of  the  statute  of  limitations,  and  refused  to  render 
an  account  of  their  claim  after  repeated  demands.  Shoecraft  v.  Beard, 
182 

COUNTERCLAIM. 

1.  Voluntary  Payment  —  When    no   right   to   set  off.— Where  money 

is  voluntarily  paid  by  a  county  to  a  sheriff  for  services  actually  ren- 
dered, with  full  knowledge  of  all  the  facta,  this  payment  cannot  be 
set  up  as  an  offset  to  a  claim  of  the  officer  against  the  county  on  the 
ground  that  there  was  no  legal  obligation  on  the  part  of  the  county  to 
make  such  payment.     Randall  v.  Lyon  County,  35. 

2.  AcTTioN     to     Recover   Schooner  —  Set-off    and     Counter-claim — 

Claim  Arising  Out  of  Subject  of  Action— Gen.  Stat.  3068,  3069, 
Construed. — In  an  action  for  possession  of  a  schooner  alleged  to 
have  been  wrongfully  detained  by  defendant,  together  with  damages 
for  its  detention,  a  claim  for  services  rendered  by  defendant  in  car- 
ing for  such  schooner,  not  exceeding  the  amount  of  damages 
de  nanded,  is  connected  with  the  subject-matter  of  the  action,  and 
is  a  proper  counter-claim,  though  on  the  trial  plaintiff  fails  to  recover 
any  damages      Lapham  v.  Osborne,  168. 

COUNTIES. 
Classification  of — When  constitutional.     (See  Constitution,   1,2.)     75. 

COUNTY    TREASURER. 
Act  defining  duties  of  state  controller.     Gen.  Stat.  1807-1831,  in  so  far  as  it 
imposes  penalties  upon   county  treasurers  for  deliaquencies  in  making 
settlement.8  with  the  controller,  is  unconstitutional.     (See  Constitution, 
11.)    317. 

COURTS. 
Rules  adopted  for  the  government  of  proceedings  in  the  district  courts  have 
the  same  force  and  effect  as  if  incorporated  into  statutory  provisions. 
(See  Rules  of  Court,  1. )    410. 

CREDITORS. 
Statute  in  relation  to  insolvent  debtors  and  protection  to  creditors,  con- 
strued— Jurisdiction  over  property  of  brokers.  (See  Insolvency,  1-3.) 
49. 
Action  by  judgment  creditor  to  recover  unpaid  subscription  of  stock- 
hollers  to  a  bank  corporation — Liability  of  stockholders.  (See  Cor- 
poration, 1-4.)     191v 

CRIMINAL    LAW. 
1,  Larceny—  Character  of  Defendant.— Where  evidence /wiml introduced 
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of  defendaat's  bad  character  while  residing  near  the  place  of  trial r 
Heldy  that  in  order  to  strengthen  the  case,  other  evidence  was- 
admissible  as  to  his  character  while  residing  in  a  neighboring  state  fifteen 
years  before.     State  w.  Sspiiiozei,  209. 

2.  1  DEM — Evidence —  Pkepa  rations  for  Flight.  —A  telegram  offering  horses 
for  sale,  sent  by  defendant  shortly  after  leaving  the  place  where  the 
larceny  was  committed,  is  admissible  as  tending  to  prove  a  desire  to 
speedily  dispose  of  property  and  flee.     Id. 

3.  Idem— Possession  of  Stolen  Property  —  Instructions.  —  An  instrac- 
tion  that  in  order  to  convict,  the  jury  must  believe  beyond  a  reason- 
able doubt  that  the  animal  was  taken  by  the  defendant  in  the  county 
of  trial,  and  must  draw  n»  inference  of  his  guilt  from  the  fact  that 
they  believed  he  had  the  animal  in  another  county,  was  properly 
refused.     Id. 

4.  Idem. —  '^n  instruction  that  the  accused  is  bound  to  explain  the  possession 
of  stolen  property,  in  order  to  remove  its  effect  as  a  circumstance  to  be 
considered  by  the  jury  in  connection  with  other  circumstances  indicative 
of  guilt:     Held,  correct.     Jd. 

5.  Idem—  Instructions —  Knowledge  of  Crime. — Where  there  was  ni> 
evidence  of  defendant's  knowledge  that  another  had  committed  the 
larceny,  an  instruction  that  such  knowledge  was  not  a  circumstance 
from  which  the  conclusion  of  guilt  could  be  drawn  was  properly 
refused.     Id. 

6.  Insanity— Evidence— Presumptions— Bill  of  Exceptions.  —  Certain 
questions  asked  witnesses  as  to  conversations  had  with  defend- 
ant, the  answers  to  which  might,  or  might  not,  be  relevant  in  determining 
the  question  of  defendant's  sanity,  were  excluded  by  the  court,  ffeldt^ 
that  all  presumptions  were  in  favor  of  the  court's  ruling;  that  in  order  to 
show  that  the  answers  to  the  questions  were  material,  relevant  or  import- 
ant, defendant's  counsel  should  have  stated  what  they  expected  to  show, 
and  then,  if  the  questions  were  ruled  out,  embodied  the  facts  in  a  bill  of 
exceptions,  so  as  to  clearly  present  the  point.     State  v.  Lewut,  333. 

7.  Conversations  —  When  Admissible.  —  He!df  that  to  justify  a  rever- 
sal of  the  case  upon  the  ground  of  the  exclusion  of  the  questions  it  should 
affirmatively  appear  that  the  conversations  had  some  special  significance 
indicating  either  mental  disease  or  tending  in  some  degree  to  show  an 
unsound  mind  or  insanity  upon  the  part  of  the  defendant.     Id. 

8.  Error  when  Cured. — Ileld,  that  the  error,  if  any,  in  excluding 
certain  questions  to  a  witness  was  cured  by  the  testimony  given  by  the 
witness  in  answer  to  other  questions  substantially  to  the  same  effect.     I<L 

9.  Opinion  of  Witnesses,  Non-experts  —  Admissibilfty  of.  —  Opinion 
of  witnesses,  not  experts,  as  to  the  sanity  oF  a  defendant,  is  admissible 
in  evidence  if  the  witnesses  have  had  sufficient  observation  to  enable 
them  to  form  a  belief  upon  the  question,  without  giving  in  detail  the 
facts  upon  which  their  opinions  are  based      Id. 

10.  Sanity  op  Defendant  Prior  to,  and  Subsequent  to,  the  Homicide, 
Admissible. — The  real  question  to  be  determined  by  the  jury  is  as  to 
the  defendant's  sanity  or  insanity,  at  the  time  of  the  homicide.  The  tes- 
timony as  to  the  condition  of  his  mind  at  times  previous  and  subsequent 
thereto  is  admissible  solely  upon  the  ground  that  it  tends  to  show  the 
mental  condition  at  the  time  of  the  homicide.     Id. 

11.  Competency  of  Witness.— A  person  who  had  known  accused  for  four 
months,  had  seen  him  every  day  during  that  time,  had  sat  at  the  same 
table  and  eaten  with  him  once  or  twice,  had  observed  his  manner  of 
speech  and  conversation,  had  seen  him  in  the  evening  and  night  before 
the  homicide,  and  had  considerable  conversation  vritk  him  on  the  day 
after,  is  a  competent  witness  as  to  the  sanity  of  accused.     Id. 

12.  Instructions  —  Capacity  of  Defendant  to  Distinguish  Right 
FROM  Wrong. — The  instructions  of  the  court  to  the  eflect  that  if  the 
defendant  has  capacity  and  reason  sufficient  to  enable  him  to  distinguish 
right  from  wrong  as  to  the  particular  act  in  question,  and  has  knowledge 
and  consciousness  that  the  act  he  is  doing  is  wrong  and  will  deserve  pun- 
ishment, he  is,  in  the  eye  of  the  law,  of  sound  mind  and  memory  and 
should  be  held  responsible  for  his  acts:  Held,  correct.  (See  instructions 
in  opinion.)     Id. 
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13.  Insanity — Burden  of  Proof— Pres[7M[ptions. — The  court  instructed 
the  jury  that  the  defendant  '*is  presumed  to  be  sane  until  the  con- 
trary is  shown,  and  a  doubt  upon  this  question  alone  should  not  acquit, 
for  insanity  is  an  affirmative  proposition,  and  the  burden  of  proving  it  is 
upon  the  defense."    JTeUl^  correct.     Id.  334. 

14.  Preponderance  of  Evidence. — Insanity  as  a  defense  to  crime  n^ust 
be  established  by  a  preponderance  of  evidence.     Id. 

15.  Insane  Delusions. — The  court  instructed  the  jury  that  '*an  insane 
delusion  is  an  incorrigible  belief,  not  the  result  of  reasoning,  in  the  exist- 
ence of  facts  which  are  either  impossible  absolutely  or  are  impossible 
under  the  circumstances  of  th-'  individual,"  etc.     Held^  correct.      Id, 

16.  Responsibility  op  Defendant  if  FAcrrs  were  True. — The  court 
instructed  the  jury  "  that  when  a  person  labors  under  a  partial  delusion 
only,  and  is  not  in  other  respects  insane — that  U,  not  insane  upon  all  sub- 
jects— he  must  be  considered  in  the  same  situation  as  to  responsibility  as 
if  the  facts,  with  regard  to  which  the  delusion  exists,  were  real. "  Held, 
correct.     Id. 

17.  EviDENCR— Bill  of  Exceptions.  —  Objections  to  the  admission  in 
evidence  of  certain  bills  of  sale  will  not  be  considered  on  appeal 
because  the  bills  of  sale  are  not  embodied  in  the  bill  of  exceptions. 
State  V.  Potts,  389. 

18.  Reasonable  Doubt  —  Statute  Definition  Should  Alone  Be 
Given.  —  ffeldf  that  the  statutory  definition  of  "reasonable  doubt" 
(Stat.  1889,  27,)  is  well  expressed,  and  that  judges  should  follow  the 
exact  language  of  the  statute,  and  not  attempt  any  further  explana- 
tion.    Id. 

19.  Corroboration  of  Accomplice — Evidence. — The  evidence  to  corrob- 
orate the  testimony  of  an  accomplice,  as  required  by  section  365  of 
the  criminal  practice  act  (Gen.  Stat.  4245)  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the  commission  of  the  offense.  State  v. 
Streeter,  403. 

20.  Incest. — The  testimony  in  this  case  reviewed:  Meld,  sufficient 
to  corroborate  the  testimony  of  the  prosecuting  witness  in  a  case  of 
incest.     (See  opinion. )     Id. 

Judgment  will  be  affirmed  when  appeal  is  taken  for  delay.     (See  Appeal, 

2.)     70. 
Settlement  of  bill  of  exceptions  presumed  from  signature  of  judge.     (See  Bill 

of  Exceptions,  1 . )     122. 
Rape— Particular  instances  of  unchastity  of  prosecutrix  not  admissible  in  evi- 
dence— Credibility  of    witness — Statement   of    prosecutrix,    when    not 

admissible.     (See  Rape,  1-3.)     122. 
When  defendant  under  indictment  for  murder  may  be  admitted  to  bail.  •  (See 

Habeas  Corpus,  1.)     141. 
An  appeal   without  any   statement  or  bill  of  exceptions  will  be  dismissed. 

(See  Appeal,  9.)     181. 
Larceny— Sufficiency  of  evidence  to  establish  venue  and  sustain  verdict.     (See 

Larceny,  1.)    209. 
Instructions  in  cases  of  circumstantial  evidence  relating  to  rules  which  should 

govern  the  jury  in  their  consideration  of  the  evidence.     (See  Instructions, 

1,  2.)     389. 
Weight  to  be  given  to  defendant's  testimony.     (See  Instructions,  3.)    404. 

DAMAGES. 

Fraud — Measure  of  Damages. — The  true  measure  of  damages,  in  actions  to 
set  aside  a  dee^l  on  the  ground  of  fraud,  is  not  confined  to  the  difference 
between  the  market  value  of  plaintiff's  interest  in  the  mine  and  the  value 
she  received;  but  she  is  entitled  to  recover  the  profits  upon  the  ore  taken 
from  the  mine  by  the  defendants.      Oruber  v.  Baker,  453. 

Action  to  recover  damages  for  wrongful  diversion  of  water — Sufficiency  of 
pleading  to  entitle  plaintiff  to  equitable  relief.  (See  Water  Rights,  1-3; 
Pleading,  1.)     89,  90. 

Action  to  recover  schooner  and  for  damages — Counter-claim.  (See  Counter- 
claim, 1.)     168. 

Action  to  recover  damages  for  trespass — Presumptions  on  appeal.  (See 
Appeal,  8.)     177.  Digitized  by  GoOglc 
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Action  to  recover  damagen  for  wrongful  diversipn  of  water — Evidence  saffic- 
lent  to  sustain  findings.     (See  Water  Rights,  4-6.)    260. 

Action  to  lecover  damages  for  injuries  received  in  a  collision  of  railroad  cars 
— Evidence  sufficient  to  sustain  judgment  for  seven  thousand  dollars. 
(See  Evidence,  2,  3.)    292. 

Action  to  recover  damages  for  injuries  received  while  an  employe  in  defend- 
ant's mine — Contributory  negligence — When  nonsuit  should  be  granted. 
(See  Negligence,  2.)    303. 

DEBTOR. 

Statute  in  relation  to  insolvent  debtors,  construed — Jurisdiction  over  brokers 
— Appearance  of  debtor  by  attorney.     (See  Insolvency,  1-3.)    49. 

Relief  of  debtor  imprisoned  under  civil  process — ^Sufficiency  of  evidence  to 
authorize  discharge  of  debtor.     (See  Evidence,  6. )    330. 

DEED. 

Mortgage — Bona  Fide  Purchaser. — When  a  deed  intended  as  a  mort- 
gage is  recorded,  and  no  defeasance  appears  of  record,  a  bona  fidt 
purchaser  from  the  grantee  acc^uires  an  absolute  title,  free  from  the 
equity  of  redemption  of  the  mortgageor.     Gruher  v.  Bakery  463. 

Bond  for  deed  —Rights  of  vendor  and  vendee  in  action  of  ejectment — When 
tender  of  money  is  not  a  condition  precedent  to  the  enforcement  of  rights. 
(See  Vendor  and  Vendee,  2. )    384. 

Action  in  equity  to  set  aside  deed  on  the  ground  of  fraud — Deed  intended  as 
a  mortgage— Representations — Estoppel.  (See  Equity,  8;  Estoppel,  1.) 
453 

DEFAULT. 

Default — When  it  Should  Not  be  Set  Aside. — On  application  to  set 
aside  the  default  of  defendants,  it  appeared  that  ttie  defendants  pro- 
cured the  suit  to  be  instituted  against  tliemselves.  They  employed  one 
attorney  for  both  sides,  paid  all  fees,  and  managed  the  entire  cas*'  for  a 
time,  withdrew  a  demurrer  they  had  filed,  and  asked  for  and  obtained 
ten  days  to  tile  an  answer,  but  filed  none,  and,  after  allowing  nearly  a 
year  to  pass  without  further  action,  a  default  was  entered  against  them. 
They  alleged  that  the  action  was  an  amicable  one,  instituted  for  their 
benefit,  t>n  plaintiff's  verbal  agraement  to  convey  to  them  on  obtaining 
judgment,  and  that  plaintiff  agreed  not  to  take  a  default  against  them. 
Hdd^  that  this  did  not  excuse  their  delay  in  tiling  an  answer,  and  their 
negligence  in  having  one  attorney  only  to  manage  both  sides  of  the  case, 
ana  plaintiffs  subsequent  action  in  assigning  the  judgment  to  a  third 
person,  was  not  ground  sufficient  to  authorize  the  court  to  set  aside 
the  default.     Haley  v.  Eureka  County  Bank,  410. 

Evidence  of  oral  agreements  between  attorneys,  that  no  default  should 
be  taken  is  not  admissible  under  the  rules  of  court.  (See  Evidence, 
7.)    410. 

DEFINITIONS. 

Meaning  of  word  **  saloon"  in  act  fixing  time  for  opening  and  closing 
saloons.     (See  Constitution,  9.)    282. 

DELAY. 
Judgment  will  be  affirmed  inhen  appeal  is  taken  for  delay.     (See  Appeal, 

2.)    70. 
When  delay  in  entering  judgment    on  account  of  incapacity  of  judge  does 

not  constitute  negligence.     (See  Negligence,  1.)    89. 

DEMAND. 
When  tender  or   demand  is  not  a  condition  precedent  to  the  enforcement 
of  right  under  a  contract.     (See  Tender,  1.)     3S4. 

DILIGENCE. 
Ordinary    diligence — Notice    sufficient    to    put    party    on    inquirv.       (See 
Notice,  1.)     169. 

DISCRETION. 
Action  to  redeem   personal  property  from   lien   of  chattel  mortgage — Dis- 
cretion of  court  in  allowing  costs.     (See  Costs,  4.)     182. 
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The  matter  of  opening  defaults  is  left  to  the  discretion  of  courts,  but  this 
is  a  legal  discretion  and  cannot  be  sustained  where  there  is  no  testi- 
mony to  justify  it.     (See  Haley  v.  Eureka  Co.  Bank.)    426. 

DISMISSAL. 
Fictitious    controversies     will    be     dismissed    by    the    court    of    its    own 
motion — Appointment  ^of    warden    of    state    prison.     (See    Quo    War- 
ranto. 1.)     154. 

DISTRICT    COURT. 
Rules  of»  21. 

DIVORCE. 

1.  Pbopejrty  Set  Apart  for  Support   of  Wife  —  Statutes    Construed 

(Gen.  Stat.  496. )  —  When  a  divorce  is  granted  at  the  instance  of  the 
wife  against  her  husband,  on  the  ground  of  extreme  cruelty,  the 
court  is  authorized  under  the  statutes  of  this  state  (Gen.  Stat.  196)  to 
set  apart  such  portion  of  the  husband's  separate  property  for  the  support 
of  the  wife  and  children  as  shall  be  deemed  just,  and  the  court,  in  a 
proper  case,  has  the  iK)wer  under  the  statute  to  invest  the  wife  with  the 
husband's  title  to  the  property  as  one  of  the  means  of  securing  such  sup- 
port.    ( }yuegt  V.  WueM,  17  Nev.  221,  affirmed.)  Powell  v.  Campbell,  232, 

2.  Pleadings  —  Lis  Pendens— Knowledge  of  Purchaser, — In  an  action 

for  divorce,  where  the  wife  alle^res  her  necessities  and  her 
husband's  abilities  and  prays  that  specific  real  property  be  set  apart 
for  her  support:  Held^  that  the  rule  of  lis  pendens  applies  agaiust  a 
purchaser,  pendente  lite^  with  actual  knowledge  of  all  the  facts. 
Id.  283. 

Action  iu  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divorce 
case,  pendente  lite — Knowledge  of  purchaser— Necessary  parties  to  the 
action — Inadmissibility  of  statements  between  husband  and  wife.  (See 
Equity,  4-7. )     233. 

EJECTMENT. 

Action  of  ejectment — Bond  for  a  deed — Rights  of  vendor  and  vendee.  (See 
Vendee  and  Vendor,  2.)     384. 

ELECTION. 

Expenses  of  special  election — Power  of  board  of  examiners  to  audit  claims. 
(See  Constitution,  12  )     326. 

Section  2  of  the  act  of  1887,  138,  does  not  authorize  a  separate  May  election 
in  cases  where  parts  of  a  school  district  are  within  the  same  election  pre- 
cinct.    (See  School  District,  1.)    401. 

ELECTOR. 
Qualifications  of  elector '.     (See  Constitution,  3-5.)     198. 
Act  prescribing  qualification  of  electors  (Stat.  1887,  106)  prohibiting  Mormons 

from  voting,  is  unconstitution:il.     (See  Constitution,  4.)     198. 
Legislature  has  the  power  to  adopt  reasonable  regulations,  and  prescribe  such 
oaths  as  are  necessary  to  test  the  qualifications  of  electors.     (See  Consti- 
tution, 5.)     198. 

EQUITY. 

1.  Action  in  Equittt  to  Set  Aside  JnoaMENT,  etc..  Upon  the  Ground 
OF  Fraud  —  Execution —Relief  A(;ainst  —  Notice  —  Meritorious 
Defense. — Where  a  complaint,  in  an  action  by  a  corporation  to  set 
aside  a  sheriff's  deed  for  fraud,  charges  that  defendant,  the  assignee 
of  the  purchaser  at  the  execution  sale,  knew  of  the  concealment  of  the 
sale  from  the  corporation  by  its  managing  agent,  who  was  interested 
in  the  judgment,  it  need  not  allege  that  said  purchaser  knew  that 
said  corporation  had  a  meritorious  defense  to  the  action  wherein 
execution  issued;  the  facts  known  by  the  defendant  being  sufficient  to 
put  him  on  inquiry.     Lang  Syne  G.  M.  Co.  v.  Ross,  128. 

2.  Okmttrrer— Laches. — Held,  upon  the  facts  stated  in  the  complaint, 
that  the  court  erred  in  sustaining  a  demurrer  to  the  complaint  upon  the 
ground  of  laches.     (See  opinion  as  to  facts. )     Id. 

3.  statute  of  Limitations  —  This  action  for  relief  on  the  ground 
of    fraud    was    brought     within    three    years  after  the  discovery    of 
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the  fr<iud,  this  being  the  period  dxed  in  the  statute  of  limitatioiis. 
(Gen.  Stat.  3644.)  Held,  that  the  statute  of  limitations  embraces  all 
character  'f  actions,  legal  and  equitable,  and  that  mere  lapse  of  time, 
not  extending  beyond  the  period  fixed  in  the  statute  of  limitations  for 
the  commencement  of  the  suit,  constitutes  no  bar  to  the  action.     Id. 

4.  Action    in    Equity     to    Set    Aside    a    Deed    Executed    by    the 

Defendant  in  a  Divorce  Suit  —  Pendente  Lite  —  Pleadings 
— Lis  Pendens  —  Knowledge  of  Purchaser.  —  In  an  action  for 
divorce,  where  the  Wife  alleges  her  necessities  and  her  husband's  abil- 
ities, and  prays  that  specific  real  property  be  set  apart  for  her  support: 
Heldf  that  the  rule  of  Us  pendens  applies  against  a  purchaser,  pendente  Hie, 
with  actual  knowledge  of  all  the  facts.     Powell  v.  Campbell^  233. 

5.  DEM— In  an  action  in  equity  the  court  will  at  the  instance  of  the  wife  set 
aside  the  deed  of  such  a  purcnaser  and  require  the  legal  title  to  the  prop- 
erty to  be  conveyed  to  her.     Id. 

6.  Evidence— Statements  of  Wife— Consideration. — In  such  a  suit  it 

is  not  error  to  exclude  evidence  that  the  wife,  pending  the  divorce  pio- 
ceedings,  told  her  husband  that  he  might  sell  the  ranch  in  question,  if 
he  wished  to;  that  it  was  always  a  millstone  about  their  necks,— 
it  not  being  contended  that  the  purchaser  had  knowledge  of  the 
remark,  upon  which  he  relied,  as  her  consent,  not  founded  on 
any  consideration,  would  not  amount  to  a  release  of  her  right  to 
support.     Id. 

7.  Necessary    Parties. — To  such  a  suit   the   former  husband,   uho  was 

duly  served  with  process  in  the  divorce  action,  and  all  hi^  inter- 
est in  the  land  divested  by  the  decree  therein,  is  not  a  necessary 
party.     Id. 

8.  Equitable  Action  to  Set  Aside  a  Deed  on  the  Ground  of  Fraud — 

Evidbnce  —  Deed  Intended  as  Mortgage — Estoppel. — Adam  Bay, 
brother  of  plaintiff,  owned  an  interest  in  the  mine  in  controversy.  He 
mortgaged  his  interest  to  his  sister,  thereafter  the  mortgage  was  satisfied, 
and  a  deed  absolute  upon  its  face  from  Bay  to  plaintiff  recorded. 
Munckton,  defendant,  purchased  the  interest  from  plaintiff.  Upon  the 
trial  he  sought  to  show  that  the  deed  from  Bay  to  plaintiff  was  intended 
as  a  mortgage  and  that  Bay  was  the  owner  of  the  interest  in  the  mine: 
Heldf  that  Munckton  having  purchased  the  interest  and  received  a  deed 
from  the  plaintiff'  is  estopped  from  denying  her  right  to  make  the  deed 
or  to  deny  her  title  to  the  property.     Giniber  v.  Baker ^  453. 

9.  Plaintiff's  Right  to  Sue— Maintenance. — The  assignment  of  a  bare 

right  to  file  a  bill  in  equity  for  a  fraud  committed  on  the  assignor 
cannot  be  maintained  in  the  name  of  the  assi>;nee.  It  is  contrary  to 
public  policy  and  savors  of  the  character  of  maintenance.  (Belknap,  J., 
dissentmg.)     Id. 

Action  to  recover  damages  for  wrongful  diversion  of  water — Sufficiency  of 
pleadings  and  evidence  to  entitle  plaintiff  to  equitable  relief.  (See  Plead- 
ings, 1.)    90. 

Action  in  equity  to  r»>cover  unpaid  subscriptions  of  stockholders  t »  a  banking 
corporation — Liability  of  stockholders.     (See  Corporation,  1-4.)     191. 

Equitable  defense  in  action  of  ejectment — Bond  for  deed— when  money  need 
not  be  deposited  in  court.     (See  Tender,  2.)     384. 

Action  in  equity  to  set  aside  a  deed  on  the  ground  of  fraud — Real  party  in 
interest— Lvide  I  ice  sufficient  to  establish  fraud — Measure  of  damages. 
See  Parties,  1;  Fraud,  1,  2;  Damages,  1.)     463. 

ERROR. 

Error — When  Cured. — Error  in  excluding  testimony  is  cured  by  its  admis- 
sion at  a  subsequent  stage  of  the  trial.  Winter  v.  FuUtanff  1^1;  State  v. 
LewiSy  333. 

Statement  on  motion  for  new  trial  must  contain  specification  of  errors.  (See 
Statement,  1;  New  Trial,  1-3.)    46,  49,  105. 

Admission  of  Evidence — Error  without  prejudice.     (See  Liens,  2.)     106. 

Motion  for  a  new  trial— Misnomer  in  name — Clerical  error,  (.'^'ee  Appeal,  7.) 
159. 
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ESTATES    OF    DECEASED    PERSONS. 
Failare  of  exeoators  to  take  oath  required  by  statute  cannot  be  attacked 
collaterally.     (See  Executors  and  Administrators,  1.)     164. 

ESTOPPEL. 

Deed — Representations — Estoppel. — A  mortgageor,  who  by  his  representa- 
tions, induces  a  third  party  to  receive  an  absolute  deed  from  the  mort- 
gagee, who  has  a  deed  absolute  upon  its  face,  is  estopped  to  afterwards  , 
deny  that  the  mortgagee  had  a  right  to  convey  the  absolute  title.  Gruber 
V.  Baker.  453. 

Action  in  equity  to  set  aside  a  deed  on  the  ground  of  fraud — Deed  intended 
as  a  mortgage.     (See  Equity,  8.)    453. 

EVIDENCE. 

1.  Opinion    of    Witness  —  Facts.  —  A    question   asked    a  witness  as  to 

which  of  two  channels  the  water  of  a  creek  would  flow  in  if  unob- 
structetl  does  not  call  for  the  opinion  of  the  witness,  but  for  a  facli 
derived  from  personal  observation,  and  is  not  an  inquiry  calling  for 
expert  testimony.  Wintei  v.  Fvhtone^  260. 

2.  Action     to    Recover  Damages — Injury  to    Passenger— Sufficiency 

OF  Evidence. — Plaiotiff  claimed  to  have  been  ruptured,  while  a 
passenger  on  defendant's  tr^in,  by  a  collision.  The  train  on  which 
defendant  was  riding,  he  being  seated  in  a  rear  car,  was  run  into 
from  behind  by  a  train  running  at .  the  rate  of  from  one  to  three  miles 
per  hour.  The  piiot  slid  under  the  hind  end  of  the  rear  car,  raising 
it  up  about  eight  or  ten  inches,  and  shoving  the  entire  train  about 
twenty  feet.  Plaintiff  testified  that  his  first  sensation  was  a  push  in  his 
back,  and  was  then  thrown  on  his  stomach  on  the  back  of  the  seat  in 
front,  and  he  sank  down  between  the  seats,  becoming  insensible;  that 
when  he  came  to  he  tried  to  get  up,  and  found  that  he  could  not  use  his 
right  arm;  that  he  managed  with  difficulty  to  get  out  of  the  car,  and  with 
the  assistance  of  some  one  unknown  to  him  he  got  into  another  car; 
that  he  felt  terrible  pains  in  his  ^oin,  and  that  it  v  as  only  by  pressing 
the  affected  part  that  he  obtamed  any  relief;  and  that  he  kept  his 
hand  pressed  against  that  part  until  he  reached  his  destination.  A 
passenger  and  several  of  the  defendant's  employes  testified  that  the 
shock  was  not  severe  enough  to  disturb  any  one;  that  after  the  acci- 
dent they  made  inquiries  all  through  the  train  as  to  whether  any  one 
was  hurt,  but  heard  no  complaints.  The  medical  experts  testitied 
that  rupture  couM  have  been  produced  by  such  an  accident.  Wit- 
nesses also  testified  to  complaints  by  plaintiff  after  reaching  Reno, 
and  visits  to  physicians,  and  his  subsequent  condition  as  compared 
with  his  former.  Held^  that  the  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  plaintiff  had  been  hurt  in  the  collision.  Wedekind  v. 
Southern  Pacific  Co.,  292. 

S.  Amount  of  Damages.  —  Plaintiff  was  fifty-eight  years  of  age, 
engaged  in  the  piano  trade,  which  required  some  lifting.  He  testi- 
fied that  he  had  been  unable  to  do  any  work  after  the  accident;  that 
he  had  earned  beforn  that  time  i^-WO  per  month.  The  experts  agreed 
that  the  effect  of  the  rupture  would  be  to  prevent  violent  exercise, 
and  would  to  some  extent  deprive  the  person  injured  of  the  physical 
strength  required  to  earn  a  living,  though  some  testified  that  it  would 
not  shorten  life.  Held,  that  a  verdict  for  seven  thousand  dollars  would 
not  be  disturbed.    Id. 

4.  Stoppage  in  Transitu — Evidence — Knowledge  of  Insolvency — At- 
tachment.— In  an  action  for  goods  attached  by  defendant  while  in 
transit  to  a  consignee  of  plaintiffs,  one  of  the  plaintiffs  testified  that 
the  consignee  was  now  insolvent,  but  that,  judging  from  previous 
dealings  with  him,  they  had  every  reason  to  believe  that,  when  the 
goods  were  shipped,  he  was  financially  responsible,  and  first  learned 
that  he  was  insolvent  when  the  goods  were  attached.  A  witness  for 
plaintiffs  testified  that  he  was  their  traveling  agent;  that  he  and 
plaintiffs  always  knew  that  the  consignee  was  insolvent,  but  that 
they  trusted  to  his  honor,  and  not  to  his  solvency,  believing  that  he 
would  pay  as  he  had  always  previously  done.      Held,  that  the  evidence 
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warranted  a  finding  that  plaintiffs  knew  of  the  consignee's  insolvency 
at  the  time  of  shipping  the  goods.    Fenkhatisen  v.  Fellows,  312. 

5.  Idem. — In  sach  case  plain tifib   could    not  reclaim  the  goods  by  right  of 

stoppage  in  transitu,  after  they  had  been  attached,  as  it  is  essential  to 
the  exercise  of  that  right  that  the  consignor  shall  learn  of  the  consignee's 
insolvency  after  the  goods  are  shipped.     Id.  313. 

6.  Discharged     from     Imprisonment    Under    Civil    Process  — Suffi- 

ciency OF  Evidence.  —  Respondent  was  discharged  from  imprison- 
ment under  the  provisions  of  the  * '  Act  for  the  relief  of  persons  impris- 
oned on  civil  process,"  (Gen.  Stat.,  3835^844).  Evidence  reviewed  and 
held  sufficient  to  authorize  his  discharge.  (See  opinion  for  facts.)  DecU 
V.  Schlomherg,  330. 

7.  Default — Verbal    Stipulation — Not    Binding — Evidence. — Evidence 

of  an   oral  agreement   by  plaintiff's  attorney  not  to  take  any  default 

against  defendants  is   inadmissible   on  the  application  to  set  aside  the 

default,  as  this  would  be  in  effect  an  enforcement  of  such  agreement  in 

violation  of   Rule  27  of  the  district  court.     Haley  v.  Eureka  County 

Bank,  410. 
Objections  to  evidence  will  not  be  considered  unless  exceptions  were  taken  in 

court  below.     (See  Appeal,  1.)     65. 
Insufficiency  of  evidence  to  sustain  Hndings — Evidence  will  not  be  reviewed 

on  appeal  taken  from  the  judgment  alone.     (See  Appeal,  4.)     81. 
The   particular  ground  of  objection  to  the  admission  of  evidence  must  be 

stated.     (See  Objections.  1.)     106.. 
When  statement  on  motion  for  new  trial  must  specify  particular  errors  relied 

upon — Insufficiency  of  evidence.     (See  New  Trial,  3.)     105. 
Evidence  as  to  ownership  of  mine  in  action  to  enforce  labor  lien — Contract 

for  labor— Liability  of  owner —Failure  to  post  notice.     (See  Liens,  1-3.) 

105. 
Sufficiency  of  evidence,  in  a  criminal  case,  will  not  be  reviewed,  unless  bill 

of  exceptions  purports  to  contain  all  of  the  evidence.     (See  Bill  of  Ex- 
ceptions, 2.)     122. 
Rape — Particular  instances  of  unchastity  on  part  of  prosecutrix  is  not  admissi- 
ble in  eWclence— Statements  of  prosecutrix  when  not  admissible.     (See 

Rape,  1-3.)     122. 
Presumptions  on  appeal  as  to  sufficiency  of  evidence  to  sustain  judgment. 

(See  Appeal,  8.)     177. 
Option  in  the  purchase  of  stock  in  a  corporation  is  a  privilege  to  be  exercised 

within  a  stated  time.     (See  Corporation,  5.)     195 
Motion  to  dissolve  attachment — Affidavits  as  to  merits  of  case  not  admissible. 

(See  Attachment,  3.)    203. 
Evidence  of  character  of  defendant  in  a  neighboring  state-- When  admissible. 

(See  Criminal  Law,  1.)    209. 
Evidence   of    defendant's    preparation  for   flight — When    admissible.     (See 

Criminal  Law,  2. )    209. 
Action  m  equity  to  set  aside  a  deed  executed  by  defendant  in  a  divorce 

case — When   evidence  as  to  statements   between  husband   and  wife   is 

not  admissible.     (See  Equity,  6.)     233. 
Evidence  reviewed  in  action  to   recover   money   collected  by   trustee — Plea 

of  payment.     (See  Assumpsit,  1. )     253. 
Action  to  recover  damages  for   wrongful  diversion  of  water — Sufficiency  of 

evidence  to  sustain  tindings.     (See  Water  Rights,  4-6.)     260. 
Error  in  excluding  testimony  is  cured   by  its  subsequent  admission   without 

objection.     (See  Error,  1.)     261. 
Actions  for  malicious  prosecution— Evidence  of  malice  and  probable  cause — 

when     nonsuit    should     be     granted.      (See     Malicious     Prosecution, 

1-3.)     290. 
Action   by  employe  to  recover  damages  for  injuries  received   while   work- 
ing in  defendant's  mine — Evidence  held  sufficient  to  justify  action   of 

court    in   granting  a    nonsuit — Contributory  negligence.     (See    NegU- 

gence,  2.)     303. 
All  presumptions  are  in  f.avor  of  the  court's  rulings  in  excluding  evidence. 

(See  Criminal  Law,  o.  6.)     333. 
Conversations   of  defendant — When   admissible.     (Sec   Criminal    Law,     7.) 

333. 
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Insanity — Opinion  of  witnesses  not  experts,  is  admissible — Evidence 
of  prior  to  and  subseqnent  to  commission  of  crime,  admissible  aa 
tending  to  show  insanity  at  time  of  crime.  (See  Criminal  Law, 
9-11.)    333. 

Burden  of  proof — Insanity  as  a  defense  to  crime  must  be  established  by 
a  preponderance  of  evidence.     (See  Criminal  Law,  13-16.)     334. 

Actions  to  recover  land — Adverse  possession — Sufficiency  of  evidence  to 
sustain  verdict  for  defendant — Biirden  of  proof.  (See  Adverse  Posses- 
sion, 1-4.)    364. 

Objections  to  admission  of  evidence  must  be  embodied  in  bill  of  exceptions. 
(See  Criminal  Law,  17.)    389. 

Instructions  in  cases  of  circumstantial  evidence  relating  to  rules  which 
should  govern  the  jury  iu  their  consideration  of  the  evidence.  (See 
Instructions,  1.)     389. 

Incest — Sufficiency  of  evidence  to  corroborate  an  accomplice.  (See  Criminal 
Law,  19,  20.)    403. 

Weight  to  be  given  to  defendant's  testimony  in  a  criminal  case.  (See  In- 
structions, 3.)    404. 

When  default  shouM  not  be  set  aside — Insufficiency  of  evidence.  (See  De- 
fault, 1.)     410. 

Action  in  equity  to  set  aside  a  deed  on  the  ground  of  fraud — Sufficiency  of 
evidence  to  establish  fraud.     (See  Fraud,  1,  2.)     453. 

EXCEPTIONS. 

Exceptions  t )  evidence  to  be  considered  on  appeal  must  be  taken  in  the  court 
below.     (See  Appeal,  1.)    65. 

EXECUTORS    AND    ADMINISTRATORS. 

EXBCCTTORS  AND  ADmNISTRATORS —VALIDITY  OF  APPOINTMENT— COL- 
LATERAL Attack — Failure  to  take  Oath. — The  authority  of  an 
admiiystrator  cannot  be  attacked  in  a  collateral  proceeding,  because 
the  oath  provided  by  statute  (Gen.  Stat.  2739)  was  not  taken  until 
after  the  letters  were  issued,  and  was  then  taken  before  a  notary  pub- 
lic, since  the  letters,  having  been  regularly  issued,  are  valid  until 
revoked;  the  irregularities  complained  of  were  cured  by  taking  the 
oath  before  the  proper  officer  before  the  trial  of  the  case.  Gallagher  y. 
Holland,  164. 

EXPERT    TESTIMONY. 

Opinion  of  witnesses  as  to  facts — Not  expert  testimony.  (vSee  Evidence,  1. ) 
260. 

Opinion  of  witnesses  not  experts  is  admissible  to  prove  sanity  or  insanity  of 
defendant  on  trial  for  crime.     (See  Criminal  Law,  9.)     333. 

FICTITIOUS    CONTROVERSV. 
Fictitious  controversies  will  be  dismissed  by  the  court  of  its  own  motion — 
Appointment    of     warden    of    state   prison.      (See  Quo  Warranto,   1.) 
154. 

FINDINGS. 
Insufficiency  of  evidence  to  sustain  findings — Contest  for  public  lands.     (See 

Appeal,  4.)    81. 
Action  to  recover  damages  for  wrongful  diversion  of  water — Findings  of  jury 

sufficient  to  sustain  judgment.     (See  Water  Rights,  2,  3.)     90. 
Action  to  recover  damages  for  wrongful  diversion  of  water — Sufficiency  of  evi- 
•    dence  and  findings.     (See  Water  Rights,  4-6.)     260. 

FRAUD. 

1.  Evidence  to  E.stablish. — A    party  alleging  fraud   must    clearly  and 

distinctly  prove  the  fraud  as  alleged.  The  facts  sufficient  to  establish  a 
fraud  should  be  clear  and  convincing.  Fraud  may  be  shown  by  circum- 
stances. When  the  evidence,  whether  direct  or  circumstantial,  is  so 
clear  and  strong  as  to  produce  conviction  in  the  mind  of  the  judge  of  the 
truth  of  the  charge,  it  will  be  sufficient.     Oruber  v.  Baker ^  453. 

2.  Evidence  Reviewed  —  Meld  Sufficient. —  Complainant  owned  a 
part  interest  in  a  mine,  but  lived  at  a  distance,  and  took  no  part 
personally  in  its  management.     Her  brothers  hauled  the  orc/fvom  it  and 
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acted  as  her  agents.  A  rich  vein  of  ore  wa?  discovered,  but  was  con- 
cealed by  the  foreman  so  that  it  could  not  be  seen.  Defendants,  who 
were  informed  by  the  foreman  of  the  discovery,  and  also  thac  he  had 
concealed  it,  and  were  kept  posted  as  to  the  development,  negotiated 
with  complainant  for  the  purchase  of  her  interest,  and  received  a  deed 
from  her.  Neither  complainant  nor  her  agents  were  informed  of  the 
discovery  and  its  value.  Held^  that  the  deed  was  obtained  through 
fraud.     (See  opinion  for  full  statement  of  facts.)    Id. 

Action  to  enforce  ven  lor's  lien — Sufficiency  of  evideace  to  sustain  findings 
that  conveyance  was  fraudulent — Plea  of  fraud.  (See  Vendor  and 
Vendee,  1.)    65. 

Pleadings  in  action  to  set  aside  judgment  on  ground  of  fraud — Meritorioua 
defense.     (See  Pleadings,  3. )    if?. 

Action  in  equity  to  set  aside  judgment  on  ground  of  fraud — Lapse  of  time 
when  not  a  bar  to  the  action — Appeal  not  proper  remedy,  (bee  Equity, 
3;  Appeal,  6.)     127. 

Action  in  equity  to  set  aside  a  deed  on  the  ground  of  fraud — Deed  intended  as 
a  mortgage — Estoppel.     (See  Equity',  8.)    453. 

Assignment  of  a  bare  right  to  tile  a  bill  in  equity  for  a  fraud  committed  on  the 
assignor  cannot  be  maintained  in  the  name  of  the  assignee.  (See  Equity, 
9.)    453 

Action  to  recover  interest  in  mine  on  ground  of  fraud  in  sale  thereof — Mea- 
sure of  damages.     (See  Damages,  1.)    453. 

GAMING. 
Section  7  of  the  act  to  restrict  gaming  is  constitutional.     (See  Constitution, 
2.)     75. 

GRANTS. 

Lauds  granted  to  r  lilroads — When  subject  to  taxation — Grant  ia  prceMtnti. 
(See  Taxes,  1;  Railroads,  2.)     372. 

HABEAS    CORPUS. 

1.  Mqrdbr  —  Indictment  for— Ha.beas  Corpus — Examination  of  Testi- 
mony Before  Grand  Jury — When  Defendant  Entitled  to  Release 
ON  Bail— Constitution  and  Statutes,  Construed. — Petitioner  was 
indicted  by  the  grand  jury  of  Storey  county  for  murder  in  the  first  decree. 
He  applied  to  the  district  judge  to  be  admitted  to  bail  upon  habeas  corpus, 
and  his  application  was  refused  on  the  ground  that  the  indictment  found 
by  the  grand  jury  made  the  proof  evident  and  presumption  great  that  the 
offense  charged  therein  had  been  committed.  He  then  applied  to  the 
chief  justice  of  the  supreme  court  for  the  same  relief:  Held,  by  Leonard 
C.  .J.,  in  construing  Art.  1,  Sec.  7  of  the  constitution,  and 3687,  4141, 
4378  and  4602,  of  the  general  statute*,  that  as  the  petition,  for  the  writ 
of  habeas  corpus,  contained  allegations  which,  if  true,  showed  the  offense 
of  petitioner  to  be  manslaughter  only,  the  petitioner  was  entitled  to  hare 
the  evidence  of  the  witnesses  before  the  grand  jury  reviewed  for  the  pur- 
pose of  enabling  the  cmrt  or  judge  to  ascertain  whether  the  proof  is  evi- 
dent or  the  presumption  great,  and  thereby  to  determine  whether  the 
offense  committed — as  shown  by  this  and  other  testimony — is  a  bailable 
offense.    Ex-parte  Finlen,  HI. 

"2.  Testimony  Conflicting— Bail  Refused. —Upon  the  testimony  taken: 
Held,  that  it  was  conflicting  upon  material  points,  and  that  bail  shoald 
be  refused.  Id. 

HOMICIDE. 

Insanity  of  defendant.     See  Criminal  Law,  6-16  )     333. 
HUSBAND    AND    WIFE. 

Divorce — When    property  may    be    set   apart    for    support  of  wife.     (See 

Divorce,  1.)     232. 
Action  in  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divorce 
case,  pewlente  /tVc— Evidence  as  to  statements  between  husband  and  wife 
not    admissible— Necessary    parties    to  action.      (See  Equity,    6,    7.) 
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IMPRISONMENT    FOR    DEBT. 
Sufficiency  of  evidence  to  authorize  discbarge  of  debtor.     (See  Evidence,  6.> 
330. 

INCEST. 
Sufficiency  of  evidence  to  corroborate  an  accomplice — Evidence  sufficient  to 
sustain  verdict.     (See  Criminal  Law,  19,  20.)   403. 

INDICTMENT. 
When  defendant  under  indictment  for  murder  may  be  admitted  to  bail.    (See 
Habeas  Corpus,  1.)    141. 

INJUNCTION. 
Action  to  recover  damages  for  diversion  of  water — Saffiniency  of  pleadings  to- 
entitle  plaintiff  to  an  injunction.     (See  Pleadings,  1.)  90. 

INSANITY. 

Opinions  of  witnesses  not  experts — Admissibility  of.  (See  Criminal  Law,  9.) 
333. 

Sanity  or  insanity  of  a  defendant  prior  to,  and  subsequent  to,  the  homicide  is 
admissible  in  evidence  as  tending  to  show  condition  of  defendant's  mind 
at  the  time  the  crime  was  committed.     (See  Criminal  Law,  10.)    333. 

Competency  of  witnesses  to  testify  concerning  defendant's  sanity  or  insanity. 
(See  Criminal  Law,  11.)     333. 

Instructions — Concerning  capacity  of  defendant  to  distinguish  right  from 
wrong — Burden  of  proof — Presumption  of  sanity — Preponderance  of  evi- 
dence—Insane  delusions.     (See  Criminal  Law,  12-16.)    334. 

INSTRUCTIONS. 
CiECUMSTANTiAL  EVIDENCE — REASONABLE  DouBT.— The  court  after  jjiviuff 
the  statutory  definition  of  "reasonable  doubt"  (Stat.  1889,  27,)  and 
instructing  the  jury  as  to  the  law  relating  to  circumstantial  evi- 
deoce,  instructed  the  jury  *'that  the  doubt  which  the  juror  is 
allowed  to  retain  on  his  own  mind,  and  under  the  influence  of 
which  he  should  frame  a  verdict  of  uot  guilty,  must  be  a  reason- 
able one.  A  doubt  produced  by  undue  sensibility  in  the  mind  of 
any  juror,  in  view  of  the  consequences  of  his  verdict,  is  not  a 
reasonable  doubt,  and  a  juror  is  not  allowed  to  create  sources  or 
materials  of  doubt  by  resorting  to  trivial  or  fanciful  suppositions  and 
remote  conjectures  as  to  possible  state  of  facts  differing  from  that 
established  by  the  evidence.  You  are  not  at  liberty  to  dis- 
believe, as  jurors,  if  from  the  evidence  you  believe  as  men.  Your 
oath  imposes  on  you  no  obligation  to  doubt  where  no  doubt  would  exist 
if  no  oath  had  been  administered."  HeJd^  that  this  instruction  related 
merely  to  the  rules  by  which  the  jury  ought  to  be  governed  in 
their  consideration  of  the  evidence  in  the  case,  and  was  not  prejudicial  to 
defendants.     State  v.  Potts,  389;  StaU  v.  Strteter,  430. 

2.  Duty    of    Jurors — Instruction    Misleading. — Defendants    asked  the 

court  to  instruct  the  jury  *'that  each  individual  juror  should 
decide  for  himself  what  his  verdict  should  be.  No  juror  should 
yield  his  deliberate,  conscientioua^  conviction  either  at  the  instance 
of  a  fellow- juror,  or  at  the  instance  of  a  majority.  Above  al),  no  juror 
should  yield  his  honest  conviction  for  the  sake  of  harmony  or 
unanimity,  or  to  avert  the  disaster  of  a  mistrial.  Jurors  have  nothing 
to  do  with  the  result  of  a  disagreement  or  the  consequences  of  a 
mistrial.  This  does  not  mean  that  you  may  not  discuss  the  evidence 
one  with  another,  or  that  you  may  not  together  go  over  the  testimony 
and  compare  opinions;  but  that  each  one  of  you  must,  upon  his  oath, 
form  his  own  judgment,  and  not  accept  the  judgment  of  another 
unless  the  testimony  in  the  case  causes  him  to  arrive  at  the  same 
conclusion.  You  are  to  form  your  separate  opinions  from  the  testi- 
mony and  not  from  what  some  other  one  of  you  may  think  to  be 
right."  (No.  7,  referred  to  in  opinion.)  //e/c2,  that  the  court  did  not 
err  in  refusing  this  instruction;  that,  as  worded,  it  was  calculated  to 
mislead  the  jury.    State  v.  Potts,  390. 

3.  Criminal  Law  —  Weight    to   bb    Given    to   Dbfendant's^Testimo- 
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NY. —  The  court  did  not  err  in  instructing  the  juiy  that  in  con- 
sidering the  weight  and  effect  to  be  g^veii  to  the  defendant's  evidence 
the  jury  should,  in  addition  to  noticing  his  manner  and  the  probability 
of  his  statement  taken  in  connection  with  the  evidence  in  the  case, 
"consider  his  relation  and  situation  under  which  he  ffives  his  tesu- 
mouy,  the  consequences  to  him  relating  from  the  result  of  this  trial, 
and  all  the  inducements  and  temptations  which  would  ordinarily 
influence  a  person  in  his  situation;  you  should  carefully  determine 
the  amount  of  credibility  to  which  the  evidence  is  entitled;  if  convincinjic 
and  carrying  with  it  a  belief  in  its  truth,  act  upon  it;  if  not  you  have  a 
right  to  reject  it"    State  v.  Streeter,  404. 

Professions  of  stolen  property  in  different  county  from  where  it  was  taken — 
Instructions.     (See  Criminal  Law,  3,  4. )    209. 

Relating  to  knowie  <ge  of  crime  by  defendant.  (See  Criminal  Law,  5.) 
209. 

Insanity — Instructions  as  to  capacity  of  defendant  to  distinguish  right  from 
wrong — Burden  of  proof —Presumption  of  sanity — Insane  delusions.  (See 
Criminal  Law.  12-16.)    333,  334. 

Statutory  definition  of  reasonable  doubt  should  alone  be  given.  (See  Crim- 
inal Law,  17.)    389. 

INSOLVENCY. 

1.  Insolvent   Debtors — Statute    Adopted   from   Another  State,   how 

Construed  —  Jurisdiction  ovbr  Brokers.  —  Section  30  of  the 
insolvent  act,  (Gen.  Stat.  3874,)  denying  to  certain  persons 
the  benefit  of  the  act,  was  adopted  from  the  insolvent  law  of  Califor- 
nia, where  it  had  previously  been  construed  as  denying  to  the  insol- 
vency court  jurisdiction  over  insolvents  of  the  class  therein  specified. 
The  California  construction  being  based  on  the  policy  of  its  laws  to 
procure  the  discharge  of  insolvent  debtors,  Heldf  that  the  main  pur- 
pose of  the  Nevada  insolvency  law  being  the  ratable  distribution  of 
the  insolvent's  property  among  his  creditors,  and  the  reasons  for  the 
California  construction  of  section  30  not  existing  in  Nevada,  the 
adoption  of  the  statute  was  not  an  adoption  of  this  construction,  and 
the  court  was  not  thereby  denied  jurisdiction  over  insolvents  of  the 
class  named,  to  wit,  brokers.     Frankel  6e  Co.  v.  Creditors^  49. 

2.  Order  to   Show   Cause  —  Appearance   by   Attorney.  —  Section   33 

of  the  insolvent  act  provides  that  "no  person  can  apply  for  or 
receive  the  benefits  of  this  act  through  an  agent  or  attorney  in 
fact."  Section  43  provides  for  practice  on  the  return  of  an  order  to 
show  cause  similar  to  that  in  civil  actions.  Held^  that  on  the 
return  of  an  order  to  show  cause  why  the  debtor  should  not  be 
adjudeed  insolvent,  the  appearance  of  respondent  may  be  made,  and 
the  subsequent  proceedings  conducted,  by  an  attorney  at  law.    Id,  50. 

3.  Voluntary      Appearance     by     Attorney  —  Non  -  Residence  —  Ju- 

risdiction.— Where  a  non-resident  member  of  a  partnership  was 
ordered  to  show  cause  why  he  should  not  be  adjudged  insolvent, 
and  he  voluntarily  appeared  by  an  attorney,  and  consented  to  an 
adjudication  of  insolvency,  Held^  that  the  court  acquired  jurisdiction 
over  both  his  person  and  property.  Id,  60. 
Right  of  stoppage  in  transitu — Knowledge  by  vendor  of  the  insolvency  of  the 
vendee  at  the  time  goods  were  shipped — Evidence  insufficient  to  establish 
right  of  stoppage  in  transitu.     (See  Evidence,  4,  5.)     312. 

INTENT. 
Intent  of  a  law  when  ascertained  will  prevail  over  the  literal  sense.     (See 

Statutes,  2.)    61. 
Intent  of  legislature  in  adopting  the  conmion  law.     (See  Common  Law,  1.) 
269. 

IRRIGATION. 
Action  to  recover  damages  for  wrongful  diversion  of  water — Irrigation  during 
winter  months.     (See  Water  Rights,  4-6.)     260. 

JAILER 
Statute  authorizing  sheriff  to  employ  jailer  and  fixing  his  compensation,  con- 
strued.    (See  Sheriff,  1.)    36. 
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JUDGE. 
I  judfi:^  jastities  dek^ 
)    89. 


Incapacity  of  judgQ  jastities  delay  in  entering  judgment.     (See  Negligence, 


JUDGMENT. 

Appeal— Reheabino—Modifyi NO  Judgment. — On  petition  for  rehearing, 
where  complaint  as  to  a  portion  of  the  judgment  is  for  the  first  time 
made,  and  it  appears  that  such  portion  was  not  authorized  by  the  plead- 
ings, the  indgmeot  will  be  modified  in  that  respect,  and  the  rehearing 
denied.      Winter  v.  Fulstone,  261. 

Judgment  in  criminal  case  will  be  affirmed  when  appeal  is  taken  for  delay. 
(See  Appeal,  2.)    70. 

When  judgment  of  lower  court  will  be  affirmed — Failure  of  appellant  to  file 
brief.     (See  Ap^l,  5.)    88. 

When  delay  in  entering  judgment,  on  account  of  the  incapacity  of  the  judge, 
does  not  constitute  negligence.     (See  Negligence,  1 .)    89. 

When  judgment  should  be  modified.     (See  I^ens,  4.)    106. 

When  judgment  cannot  be  set  aside  after  lapse  of  term— Section  68,  civil 
practice  act,  construed.     (See  Practice  Act,  2,  3. )     127. 

Pleadings  in  action  to  set  aside  judgment  on  ground  of  fraud — Meritor  ous 
defense.     (See  Pleadings,  3.)     127. 

Presumptions  on  appeal  that  evidence  was  sufficient  to  sustain  judgment. 
(See  Appeal,  8. )     177. 

Act  for  the  relief  of  persons  imprisoned  on  civil  process — When  judgment  is 
not  res  adjudicaia.     (See  Pleadings,  5.)    330. 

JURISDICTION. 
Insolvent  debtors  —  Jurisdiction  over  brokers  —  Appearance  of  debtor  by 
attorney.     (See  Insolvency,  1-3.)     50. 

JURY. 
Instructions  in  cases  of  circumstantial  evidence  relating  to  the  rules  which 

should  govern  the  jury  in  their  consideration  of  the  evidence.     (See 

Instructions,  1.)    389. 
Misleading  instructions  relating  to  the  duty  of  jurors  in  a  criminal  case. 

(See  Instructions,  2. )    390. 

LABOR    LIEN. 
Action  to  enforce  labor  lien  on  a  mine — Necessary  parties  to — Evidence  as  to 
ownership  of  mine — Liability  of  owner — Character  of  notice  to  be  posted. 
(See  Parties,  1;  Lien,  1-3.)     105. 

LACHES. 
Delav  in  entering   judgment— Incapacity  of   judge — Parties  not  guilty  of 

laches.     (See  Negligence,  1.)    89. 
Action  in  equity  to  set  aside  judgment  on  ground  of  fraud — When  plaintiff 

not  guilty  of  laches  in  commencing  suit.     (See  Equity,  1-3.)     128. 

LANDS. 

1.  State  Lands  —  Application  fob  —  Preferred   right  to  purchase — 

When  Mandamus  should  issue. — Where  there  is  but  one  applicant 
claiming  a  preferred  right  to  purchase  lands  under  the  act  of  1873,  enti- 
tled '*  An  act  to  provide  for  the  selection  and  sale  of  lands  that  have 
been,  or  may  hereafter  be,  granted  by  the  United  States  to  the  state  nf 
Nevada,"  the  register  should  proceed  at  once,  under  the  provisions  of  the 
statute,  and  enter  into  a  contract  with  the  applicant,  provided  his  claim 
presents  a  prima  facie  case,  and  was  filed  **  within  six  months  after 
the  date  of  approval  to  the  state  of  the  lands  occui)ied  or  possessed  by 
him;"  and  his  duty  in  this  respect,  being  ministerial,  may  be  enforced 
by  mandamus.    State  ex  rel.  Springer  v.  Preble,  38. 

2.  Idem — Application — Requisites  op.— The  claimant  of  a  preferred  right 

need  not,   under  the  act,   set  forth  in  his  application  the  facts  upon 
which  his  occupancy  or  possession  is  based,  so  as  to  enable  the  register  to 
determine  therefrom  whether  the  applicant  possesses  the  requisite  qualifi- 
cations prescribed  by  the  statute.     Id.  39. 
-3.  Sale  of   State  Lands  —  Simultaneous  Applications —^When   Man- 
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DAMUs  Should  Not  Issuk.— The  act  of  1873,  eDtitled  "An  act  to  pro- 
vide for  the  selection  and  sale  of  lauds  that  have  been,  or  may  here- 
after be,  granted  by  the  United  States  to  the  state  of  Nevada," 
makes  no  provision  for  cases  where  there  are  two  or  more  simulta- 
neous applicants  for  the  same  lands,  and  neither  applicant  claims  a 
preferred  right  to  purchase  by  reason  of  prior  occupancy  or  possession. 
Mandamus  to  the  surveyor  general  and  ex  officio  land  register,  to  compel 
him  to  sell  to  one  applicant,  in  preference  to  the  others,  in  such  a  case, 
wttl  therefore  be  denied      St<ite  ex  rel.  Sohl  v.  Preble^  44. 

Applicant  for  purchase  of  state  lands  is  entitled  to  six  hundred  and  forty 
acres.     (See  Statutes,  1.)  39. 

Contests  for  public  lands  are  governed  by  the  provisions  of  the  practice  act. 
(See  Practice  Act,  1.)    81. 

LARCENY. 

Criminal  Law  —  Larceny  —  Evidenck  —  Venue —  Verdict. — On  a  trial 
for  larceny  direct  evidence  was  ^ven  of  the  defendant's  possession 
of  the  stolen  horse  in  an  adjoining  county,  and  circumstantial  evidence 
of  his  taking  the  same  in  the  county  where  the  case  was  tried:  Held^ 
that  a  verdict  of  guilty  was  warranted  by  the  evidence.  Stale  v.  Espi- 
nozei^  209. 

LEASE. 

1.  CovsTRjUCTiON  OF  Lease — RENTING  ON  SHARES. — A  cUuse  In  a  lease  of 

both  real  and  personal  property  that  the  lessee  *4s  to  have  the  privi- 
lege to  sell  any  of  the  horses,  and  replace  the  same  with  horses  out  of 
his  share  of  the  increase  of  said  horses,"  is  properly  constmed  to 
mean  that  for  horses  sold  by  the  lessee  **he  should  retam  of  the 
increase  •  •  ♦  animals  of  about  the  same  value."  Qallagker  v.  Hol- 
land, 164. 

2.  Conditional    Acceptance    of   Property — When    not    Settlement 

— Value  of  Horses  and  Mules. — The  lessor,  in  lieu  of  horses 
sold  by  the  lessee,  refusecl  to  accept  an  equal  number  of  mules 
because  they  were  not  of  equal  value  with  the  horses;  but  did  accept 
them  conditionally,  with  the  understanding  that  the  facts  should  be 
submitted  to  the  district  judge  and  his  decision  should  govern  both 
parties.  The  lessee,  thereafter,  refused  to  submit  the  case  to  the 
judge:  Held^  that  the  conditional  acceptance  of  the  mules  did  not 
aniiiunt  to  a  settlement  under  the  lease,  and  that,  upon  the  facta,  the 
question  wbether  mules  cunid  be  returned  instead  of  horses  waa 
properly  eliminated  from  the  case.     Id. 

3.  Action   to    Recover    Value  of   Certain    Horses— Pleadings— Ver- 

dict.— 111  this  action  to  recover  the  value  of  the  horses  sold  by 
the  lessee,  the  jury  found  for  plaintiff  in  the  sum  of  two  hundred 
dollars — the  difference  in  value  between  the  horses  sold  and  of  jiie 
mnles  delivered:  Heldy  that  the  verdict  was  sustained  by  the  evi- 
dence and  was  responsive  to  the  issues  raised  by  the  pleadings.     Id, 

LEGISLATURE. 

The  legislature  has  the  power  to  make  *a  classification  of  counties  based 
upon  a  voting  population,  and  upon  real  and  substantial  groundB,  not 
illusory  or  odious  in  their  character.     (See  Constitution,  1.)    75. 

Legislative  power  in  describing  qualifications  of  electors.  (See  Constitution, 
3-6.)     198. 

Legislature  has  power  to  adopt  reasonable  regulations  and  prescribe  such 
oaths  as  deemed  necessary  to  test  the  qualification  of  electors.  (See 
Constitution,  5.)     198. 

Intention  of  legislature  in  adopting  the  common  law  of  England.  (See  Com- 
mon Law,  1.)    269. 

LIENS. 

1.  Action  to  enforce  Laborer's  Lien— Evidence  as  to  Ownership  op  the 
Mine. —Plaintiff  was  asked:  **Do  you  not  know  for  a  fact  that  the 
same  parties  who  comprised  the  firm  of  N.  S.  Trowbridge  &  Co.,  at 
the  time  ^ou  worked,  owned  the  mine?  "  Held^  that  it  was  immaterial 
what  plaintiff  then  knew  in  regard  to  the  ownershin  of  the  mine,  and 
that  ownership  in  the  other  members  of  the  firm  of  an  interest  inithe 
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mine  did  not  affect  the  defenclant's  liability.     Roshui  v.  Trowbridge,  105. 

2.  EviDKNCE  —  Contract   for    Labor  —  Error  without    Prejudtcb.  — 

Plaintiff  worked  on  defendant's  mine  under  a  contractor,  -who  by 
written  contract  with  defendant  was  to  pay  employees  a  certain  i>er 
diem.  Plaintiff  had  knowledji;e  of  such  contract,  and  worked  thereunder. 
Defendant  offered  in  evidence  the  written  contract,  which  was  excluded, 
but  was  afterwards  permitted  to  give  oral  testimony  as  to  the  amount 
the  contra'^t  tr  was  to  pay.  Plaintiff's  objections  to  the  oral  testi- 
mony were  sustained,  but  it  was  not  stricken  out,  and  the  jury 
found  in  accordance  with  defendant's  testimony.  Held,  that  the 
exclusion  of  the  written  coq tract,  although  error,  did  not  prejudice 
defendant.  Id. 

3.  Liability    of    Owner  —  Statute    Requiring     Written    Notice   to 

BE  Posted  —  Verbal  Notice  Insufficient.  —  Defendant  offered 
to  prove  by  two  witnesses  that  they  gave  plaintiff  personal  notice 
that  neither  the  defendant  nor  N.  S.  Trowbridge  &  Co.  would  be 
responsible  for  any  indebtedness  under  the  contract.  The  statute 
provides  that  such  notice,  to  be  effective,  must  be  given  by  posting  a 
notice  in  writing,  etc.  Held,  that  the  court  did  not  err  in  excluding 
the  offered  proof  of  personal  notice.     (Leonard,  C.  J.)    Id,     106. 

4.  Modification    of    Judgment.  —  The     court,     on     motion     for     new 

trial,  stated  that  the  finding  that  plaintiff  was  ignorant  of  the  con- 
tract between  Roddick  and  Trowbridge  k.  Co.,  and  did  not  work 
under  it  was  wrong.  HeUl,  that  this  statement  was  not  a  finding,  and  that 
the  court  should  nave  granted  a  new  trial  or  modified  the  judgment 
by  plaintiff's  consent.     (Judgment  modified  by  appellate  court.)      Id. 

6.  Enforcement  of  Lien  —  Defendant's  Interest  to  be  Sold. — Hdd, 
upon  the  facts  of  this  case,  that  the  decree  for  the  enforcement 
of  plaintiff's  lien  should  be  limited  to  a  sale  of  defendant  Trowbridge's 
interest  in  the  mine.    Id. 

Necessary  parties — Legal  title — Pleading!^.     (See  Parties,  1 .)     105. 

Action  to  redeem  personal  property  from  lien  of  chattel  mortgage — ^When 
statute  of  limitations  begins  to  run.     (See  Limitations,  1.)     182. 

LIMITATIONS. 

AcnoN  to  Redeem  Personal  Property  from  Lien  of  Chattel  Mort- 
GAOE— Limitation  of  Actions.— The  statute  of  limitations  does  not 
begin  to  run  against  an  action  by  the  mortgageor  of  chattels  to  redeem 
until  the  possession  of  the  mortgagee  becomes  adverse,  although  an 
action  for  the  debt  secured  is  barred.     Shoecrcift  v.  Beard,  182. 

When  mere  lapse  of  time,  not  extending  beyond  the  time  mentioned  in 
statute  of  limitations,  does  not  constitute  a  bar  to  the  action.  (See 
Equity,  3.)     128. 

LIS    PENDENS. 

Effect  of  lia  pendens  filed  during  pendency  of  action  of  divorce — Knowl- 
edge of  purchaser.     (See  Equity,  4.)    233. 

LOCAL    AND    SPECLA.L    LAWS. 
When  act  making  classification  of  counties  is  not  a  local  or  special  law. 

(See  Constitution,  1,  2.)    75. 
Act  fixing  time  for  opening  and  closing  saloons   (Stat.  1889,   71,)  is  not  a 

local  or  special  law.     (See  Constitution,  10.)    282. 

MAINTENANCE. 
Assignment  of  a  bare  right  to  file  a  bill  in  equity,  for  a  fraud  committed 
on  the  assignor,    cannot  be  maintained  in  the  name  of  the  assignee. 
Such  assignments  are  against  public  policy  and  savor  of  maintenance. 
(See  Equity,  9.)    463. 

MALICIOUS     PROSECUTION. 

1.  Action    for  Malicious  Prosbcution—Malick— Probable   Cause. — In 

order  to  sustain   an  action  for  malicious  prosecution  both  malice   and 
want  of  probable  cause  must  be  shown.     Fenstermaker  v.  Page,  290. 

2.  Evidence. — In    an  action   for    malicious    prosecution,    where    plaintiff 

alleges     that     defendant     instigated    a  prosecution     against  J^im  for. 
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wounding  cattle,  the  property  of  another,  evidence  by  plaintiff  that 
the  cattle  alleged  to  have  been  wounded  belonged  to  himself  is  not 
admissible  to  show  want  of  probable  cause,  where  no  offer  is  made 
to  show  that  defendant  knew,  or  should  have  known,  that  the  c%ttle 
did  not  belong  to  another.  Id. 
3.  Nonsuit. — Where  plaintiff  in  such  action  fails  to  establish  want  of 
probable  cause,  a  nonsuit  is  properly  granted.      Id, 

MANDAMUS. 

1.  Spscial  Election  —  Expenses  of— Board  or  Examiners  —  Man- 
damus—  State  Controller. — Held,  that  mandamus  would  not  lie 
against  the  state  controller  to  compel  him  to  issue  a  warrant  in  any 
greater  amount  than  audited  and  allowed  by  the  board  of  examiners. 
State  ex  ret.  Lyon  County  v.  ffallock,  326. 

Application  of  preferred  right  to  purchase  state  lands — When  mandamus 
should  issue  to  register  of  land  office.     (See  Lands,  1,  2.)    38. 

Mandamas  should  not  issue  in  cases  of  simultaneous  applications  for  the 
purchase  of  state  lands.    (See  Lands,  3.)    44. 

Mandamus  will  not  issue  to  compel  the  payment  of  armory  rent  where 
military  company  refuse  to  tskke  the  oath  prescribed  by  statute.  (See 
Militia,  1.)    61. 

Appropriations  for  carrying  on  state  government  are  limited  to  two  yean 
— Mandamus  will  not  is^ue  for  payment  of  rewards  not  appl>ed  for 
during  that  period.     (See  Appropriation,  1.)    73. 

MARRIAGE    AND    DIVORCE. 
(See  Divorce.) 

MILITIA. 

1.  Military  Laws  Construed— Armory  Rent^Mandamus.— Application 

for  a  writ  of  mandamus  to  compel  the  county  auditor  to  issue  to  the 
county  treasurer  his  certificate  of  the  allowance,  by  the  board  of  county 
commissioners,  of  an  expense  bill  to  a  militia  company,  as  provided  by 
Gen.  Stat.  64(3.  The  refusal  of  the  auditor  to  issue  the  certificate  was 
based  on  the  ground  that  the  officers  and  members  of  the  militia  company 
had  failed  to  take  the  oath  of  allegiance  prescribed  by  Stat  1887,  102,  Sec. 
2,  and  hence  were  not  entitled  to  the  benefits  of  Sec.  22  of  the  military 
law,  providing  that  the  county  commissioners  shall  provide  armories 
for  volunteer  organized  military  companies.  Held,  that,  as  the  com- 
pany had  not  tsiken  the  required  oatii,  it  was  not  entitled  to  armory 
rent,  and  the  writ  was  denied.     State  ex  rel,  O^Meara  v.  /?o«,  61. 

2.  Provisions    of    Law     Obligatory     upon    Mebibers.  —  The    oath    of 

allegiance  was  intended  for  the  benefit  of  the  state,  and  a  failure  to 
take  it  will  not  relieve  the  members  of  the  company  from  their  duty 
under  the  law.     [d, 

3.  Penalty  —  Refusal    to     Obey     the    Law.  —  No    penalty    is    pre- 

scribed in  the  amendatory  act,  for  failure  to  take  the  oath  which  the 
civil  courts  can  enforce;  but  if  refusing  to  allow  armory  rent  is  an 
imposition  of  a  penalty,  the  members  of  the  company  have  not 
obeyed  the  law,  and,  for  this  reason,  cannot  have  the  assistance  of 
this  court  in  obtaining  the  relief  which  they  seek.  Id, 
The  amendatory  statute  of  Mar.:h  3,  1887,  requires  a  uniform  pledge  of 
allegiance  from  all  members  of  the  militia  organized  prior  as  well  as 
subsequent  to  the  passage  of  the  act.     (See  Statute,  3.)    61. 

MINING    CLAIMS. 

1.  Patents — Dismissal   of  Adverse    Claim. — One  whose  adverse    claim 

has  been  dismissed  cannot  contend  that  the  patent  issued  to  another  is 
void  because  the  receiver  of  the  public  land  office  accepted  the  purchase 
price  and  gave  his  receipts  while  the  suit  was  pending.  Deno  v.  Oriffin^ 
249. 

2.  Locator's  Rioht  —  Assessment  Work.— After  the  purchase  price  is 

paid,  and  the  receiver's  receipt  taken,  the  locator's  right  to  a  patent  is 
vested,  and  he  is  not  required  to  do  assessment  work.    Id. 
Action  to  enforce  labor  lien — Evidence  as  to  ownership  of  mine — ^Liability  of 
owner — Written  notice  required.     (See  Liens,  1-3.)     105. 
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Action  to  recover  damages  for  injuries  received  by  workmen  in  a  mine — 
Contributory  negligence— When  nonsuit  should  be  granted.  (See  Neg- 
ligence, 2.)     303. 

Action  in  equity  to  set  aside  a  deed  of  mining  claim  on  the  ground  of  fraud — 
Real  party  in  interest — Evidence  sufficient  to  establish  fraud— Measure 
of  damages.     (See  Equity,  8;. Parties,  1;  Fraud,  I,  2;  Damages,  1.)    453. 

MISNOMER. 
Misnomer  in  name  of  defendant  in  entry  of  judgment — Notice  of  entry  suffi- 
cient to  pat  party  on  inquiry.     (See  Appeil,  7;  Notice,  1.)     159. 

MISTAKE. 
Action  to  reoover  town  lot — Claim  of  party  up  to  a  fence  under  mistake  as  to 
the  true  boundary  line.     (See  A  iverse  Possession,  1-4.)    364. 

MORMONS. 
Act  prohibiting  Mormons  from  voting  (Stat.  1887,  106)  is  unconstitutional. 
(See  Constitution,  4. )     198. 

MORTGAGE. 
Action  to  redeem  personal  property  from  lien  of  chattel  mortgage — When 

statute  of  limitation  begins  to  run.     (See  Limitations,  1.)     182. 
Deed  intended  as  a  mortgage  -Bona  tide  purchaser — Representations  as  to 
title— Estoppel.    (See  Deed,  1;  Estoppel,  1.)    453. 

NEGLIGENCE. 

1.  Dklay    in    Entering     Judgment  —  Incapacity-    of    Judge  —  Neoli- 

OBNCE. — The  verdict  of  the  jury  and  the  findings  of  the  trial  judge, 
all  in  favor  of  the  plaintiff,  were  tiled  in  the  district  court  in  1881.  The 
plaintiff  and  defendant  each  moved  for  a  judfl^ment  at  once,  which 
motion  was  taken  under  advisement  by  the  judge,  who  shortly  after- 
wards died  without  disposing  of  such  motions.  The  plaintiff's  attor- 
ney succeeded  said  judge  in  office,  and  it  was  not  until  1887  that  a 
judge  competent  to  act  was  provided.  Neither  party  in  the  mean 
time  took  any  steps  in  the  case.  Held^  the  condition  of  both  parties 
in  reference  to  the  controversy  remaining  the  same,  that  ihe  plaintiff 
was  not  barred  by  his  own  laches,  or  negligence,  from  moving  for 
judgment  in  1887.     Jerrett  v.  Mohan,  89. 

2.  AcnoN  TO    Recover  Daicaoe.s    against   Mine  Owners—Injuries   to 

EitfpLOTEE  —  Contributory  Negligence  —  Nonsuit. — In  an  action 
for  personal  injuries  received  while  employed  in  defendant's  mine, 
plaintiff's  evidence  showed  that  he  was  an  experienced  miner;  that 
at  the  request  of  a  fellow-workman  at  a  windlass  at  the  top  of  an 
incline,  plaintiff,  who  was  at  the  bottom,  started  up  to  loosen  a 
bucket  which  had  become  fastened,  and  which  the  fellow-servant 
was  hauling  up,  when  the  rope  to  which  the  bucket  was  attached 
broke,  and  the  bucket  fell  on  plaintiff,  causing  the  injuries  sued  for; 
that  it  was  a  rule  of  the  mine  that  no  one  should  follow  up  a  loa'led 
bucket,  though  the  men  were  in  the  habit  of  so  doing  when  the 
bucket  became  fastened;  that  the  rope  was  an  inch  rope  which  had 
been  in  use  two  or  three  weeks;  that  plaintiff  knew  that  it  looked 
old,  and  was  worn,  but  had  never  called  defendants*  attention 
thereto;  that  he  had  always  seen  an  inch  and  a  quarter  rone  used  for 
the  work,  and  knew  that  it  was  dangerous  to  follow  the  bucket  up; 
that  plaintiff  had  the  handling  of  the  rope,  changing  it  from  one 
bucket  to  another,  and  was  familiar  with  everything  connected  with 
the  incline;  and  that  there  was  new  rope  in  the  office,  to  be  used 
when  needed,  ffeld,  that  a  nonsuit  was  properly  granted.  PcUnode  v. 
Harter,  303. 

Action  in  equity  to  set  aside  judgment  on  the  ground  of  fraud — When  party 
is  not  guilty  of  negligence  in  commencing  the  action.  (See  Equity,  3.) 
128. 

NEW    TRIAL. 

1.  Appeal — Absence  of  Statement. — Where  the  statement  on  motion  for 
new  trial  contains  no  specifications  of  error,  as  required  by  Civ.  Pr. 
Act,  Sec.  197,  there  is  virtually  no  statement  before  the  appellate  ceurt, 
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and  as  no  error  appeara  in  the  j  a  dement  roll,  the  judgment  and  order 
of  the  trial  court,  denying  a  new  trial,  should  be  affirmed.  Earles  y.  Gil- 
ham,  49. 

2.  New   Triat.   on  Gkoitnds    of  Irrrqulabity  and  Surprise— Motion 

FOR,  Must  be  Upon  Affidavits — Presumptions.— An  appeal  from  an 
order  of  the  district  court  granting  a  new  trial  on  the  grounds  of  surprise 
and  irregularity  in  the  proceedings  will  not  be  reviewed  in  the  appellate 
court  when  the  record  does  not  contain  the  affidavits  used  in  support  of 
the  motion.  In  the  absence  of  an  affirmative  showing  to  tiie  contrary  it 
will  be  presumed  that  affidavits  were  used  and  that  the  ruling  of  the  court 
was  correct.    Leete  v.  SuiherUmdy  71. 

3.  Insufficiency    of    Evidence— Statement     must    specify  Particular 

Error.-.— The  ground  of  insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  on  motion  for  a  new  trial,  will  not  be 
considered  on  appeal  unless  the  statement  specifies  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.  (Civ.  Pr.  Act. 
197.)    Rjsinay.  Trowbridge,  105. 

4.  Findings  reviewed— Sufficiency  of  Evidence.— The  evidence,  specified 

in  the  statement  as  insufficient,  reviewed  and  held  sufficient  to  sustain 

the  tindings,  except  in  one  respect.     (See  opinion  as  to  facts. )    Id, 
Statement  on  motion  for  a   new  trial — When  amendments  to,  should  not 

be  allowed.     (See  Statement,  1.)     146. 
Method  of  taking  appeals  is  governed  by  statutory  regulations.     (See  Appeal, 

3.)    81. 
Evidence  will  not  be  reviewed  upon  appeal  taken  from  the  judgment  alone. 

(See  Appeal,  4.)    81. 
Order  overruling  motion  for  new  trial — Time  for  taking  appeal  from.     (See 

Appeal,  7.)     Ifi9. 
Statement  to  contain  all  material  evidence — If  no  amendments  are  made 

thereto  it  is  an  admission  that  other  evidence  is  immaterial.    (See  Appeal, 

8.)     177. 

NONSUIT. 

Action  for  malicious  prosecution — Evidence  of  malice  and  probable  cause — 
When  nonsuit  should  be  granted.  (See  Malicious  Prosecution,  1-3.) 
290. 

Action  to  recover  damages  for  injuries  received  by  a  workman  in  a  mine — 
Contributory  negligence — When  nonsuit  should  be  granted.     (See  NegU- 
s  gence,  2.)    30a 

NOTICE. 

Notice  Sufficient  to  put  Party  on  Inquiry  —  Ordinary  Diu- 
OENCE.  —  Information  which  makes  it  the  duty  of  a  party  to 
make  inquiry,  and  shows  where  it  mav  be  made,  is  notice  of  all 
facts  to  which  such  inquiry  would  naturally  lead.  The  law  necessarily 
imputes  to  a  litigant,  knowledge  of  a  fact  of  which  the  exercise  of 
ordinary  prudence  and  diligence  must  have  apprised  him.  Burba$Ut  v. 
Rivers,  159. 

Action  to  enforce  laborer's  lien  on  mine; — Liability  of  owner — Statute  requires 
written  notice  to  be  posted.     (See  Liens,  3.)     106. 

Action  in  equity  to  set  aside  judgment  upon  the  ground  of  fraud.  (See 
Equity,  1.)     128. 

Publication  of  constitutional  amendments — Notice  to  voters.  (See  Constitu- 
tion, 7.)    220. 

Action  in  equity  to  set  aside  a  deed  executed  by  the  defendent  in  a  divorce 
case,  pendente  Ute—Lis  pendens— Notice  to  purchaser.  (See  Elquity, 
4.)     233. 

NUISANCE. 

1.  Action  to  restrain  a    Nuisance  —  Pleadings  —  Special  Injury.  — 

To  enable  the  plaintiffs,  who  are  the  separate  owners  of  three  certain 
town  lots  in  Reno,  to  maintain  this  action,  it  must  be  clearly  shown  that 
they  have  sustained,  or  will  sustain,  a  special  and  peculiar  injury, 
irreparable  in  its  nature  and  different  in  kind  from  that  sustained  by 
the  general  public.     Fogg  v.N.  C.  O.  Railway,  429. 

2.  Statute  Construed. — Held,  thit  the  statute  of  this  state  (Hen.   Stat 

3273, )  simply  affirms  the  rule  above  stated.    Id, 


Digitized  by 


Google 


Index.  517 

3.  Invasion  of  Common  Right.— The  controlling  principle,  which   givee 

the  right  of  action  to  private  individuals  to  abate  a  public  nui- 
sance, is  the  invasion,  impairment  or  destruction  of  a  common  right 
which  they  possess,  independent,  separate  and  distinct  from  the  rights 
enjoyed  by  the  general  public.    Id. 

4.  When  a  Public  Nuisance   is   Also  a  Private   Nuisance.  — If   the 

facts  alleged  and  proven  constitute  an  injury  to  the  health,  or  is 
indecent  or  ofifensive  to  the  senses,  or  creates  an  obstruction  to  the 
right  of  enjoyment  and  use  of  the  property  of  individuals  which  is 
common  to  them,  then  the  nuisance  becomes  to  them  a  private  nuisance, 
constituting  a  special  and  peculiar  injury,  distinct  from  that  of  the  pub- 
lic, for  which  thejr  can  maintain  an  action.  Id. 
Action  to  restrain  nuisance— Insufficieocy  of  the  complaint — Misjoinder  of 
parties.     (See  Pleadings,  7,  8.)    429. 

OATH. 
All  members  of  the  militia  are  required  to  take  the  oath  of  allegiance 

Srescribed  by  the  amendttory  law  of  March  3,  1867.     (See  Statutes,  3; 
lilitia,  1-3.)    61. 
Failure  of  executors  to  take  statutory  oath  cannot  be  attacked  in  a  collateral 

proceeding.     (See  Executors  and  Administrators,  1.)     164. 
Act  requiring  applicants  for  registration  to  take  an  oath  that  they  are  not 
members  of  the  Mormon  church  is   unconstitutional.     (See  Constitu- 
tion, 4.)    198. 

OBJECTIONS. 

1.  Objections  to  Evidence — Grounds  of,  must  be  stated. — ^The  state- 

ment shows  that  objections  were  made  to  the  admission  of  certain 
evidence,  but  fails  to  state  that  any  grounds  of  objection  were  stated. 
Heldt  that  objections  thus  made  will  not  be  reviewed  in  the  appellate 
court  Rosina  v.  Troiobridge,  1Q5. 

2.  Objeotions  to  Questions  —  When    Immaterial.  —  Objections  to  ques- 

tions asked  a  witness,  and  ruled  out  by  the  court,  become  immaterial, 
and  will  not  be  considered  in  the  appellate  court,  where  it  affirmatively 
appears  that  the  witness  was  afterwards  allowed  to  answer  questions  of 
the  same  import.     State  v.  Streeter,  404. 

Objections  to  admission  of  evidence  must  be  embodied  in  bill  of  exceptions. 
(See  Criminal  Law,  17.)    389. 

OFFICE  AND  OFFICER. 

Act  de6ning  duties  of  state  controller  (Gen.  Stat.  1807-1831)  in  so  far  as  it 
imposes  penalties  upon  officers  delinquent  in  making  settlements  witk 
state  controller,  is  unconstitutional.     (See  Constitution,  11.)    317. 

OPINIONS. 
Opinion  of  witnesses  as  to  facts — Not  expert  testimony.     (See  Evidence,  1.) 

260. 
Opinion  of  witnesses  not  experts  is  admissible  as  to  sanity  or  insanity  of 

defendant     ( See  Criminal  Law,  9. )     333. 

OPTION. 
An  option  in  the  purchase  of  stock  in  a  corporation  is  a  privilege  to  be 
exercised  within  a  stated  time — Time  is  of  the  essence  of  contracts  of  this 
nature.     (See  Corporation,  5.)     195. 

PARTIES. 

1.  Action   to   enforce   Labor    Lien   on  a    Mine — Nrcessart   Parties 

defbndant— Legal  Title— Pleading. — Action  to  enforce  a  lien  for 
labor  performed  upon  a  mine.  Defendant  was  a  partner  and  held 
the  legal  title  in  trust  for  the  benefit  of  the  firm  of  N.  S.  Trowbridge 
&  Co.  He  pleaded  this  fact  in  his  answer,  alleging  knowledge  there- 
of by  plaintiff.  Held,  that  such  portion  of  the  answer  was  properly 
stricken  out,  the  other  members  of  the  firm  not  being  necessary — aUnough 
proper — parties  to  the  suit.     Rosina  v.  Trowbridge,  105. 

2.  Real    Pabty    in    Interest.  —  Where  two    co-tenants    separately  con* 

vey  their  interest  in  a  mine,  a  subsequent  deed  from  one  of  them,  con- 
veying to  the  other  all  his  interest  and  title  in  the  land  for  the  expressed 
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Sarpase  of  enabling  the  grantee  to  sue  in  her  own  name  to  set  the  first 
eed  aside  for  fraud,  and  recover  all  the  land,  and  providing  that,  in  the 
event  of  recovery,  such  grantee  shall  reconvey  to  the  grantor  his  interest, 
and  pay  him  his  proportion  of  any  damages  recovered,  does  not  give  the 
^;rantee  snch  an  interest  in  the  grantor's  interest  as  wiU  entitle  her  to  sue 
m  her  own  name  to  set  both  the  deeds  aside.  (By  Mnrphy,  J., 
Belknap,  J.,  dissenting.)  Grvher  v.  Baker,  453. 
Action  in  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divoroe 

case  pendfitUt  UU — Necessary  parties.     (See  Equity,  7. )    233. 
Action  to  restrain  a  private  nuisance — Misjoinder  of  parties.     (See  Pleadings, 
7,8.)    429. 

PARTNERSHIP. 
Insolvent  debtors — Non-resident  member  of  a  partnership  may  be  adjudicated 
an  insolvent — Appearance  by  attorney.     (See  Insolvency,  3. )    60. 

PATENT. 
Application  for  patent — Effect  of  dismissal  of  adverse  claim — When  locator's 

right  to  a  patent  is  vested.     (See  Mining  Claims,  1,2.)    249. 
Delay  in  procuring  patents —Neglect  of  secretary  of  interior — No  defense 

against  the  right  of  state  to  collect  tax** s  upon  surveyed  lands  granted 

to  railroad  companieB.     (See  Taxes,  2. )    373. 

PAYMENT. 

Money  voluntarily  paid  by  a  county  to  a  sheriff  for  services  rendered  cannot 
be  recovered  back.     (See  Oounter-claim,  1.)     35. 

Action  to  recover  money  collected  by  trustee — Evidence  insufficient  to  estab- 
lish the  plea  of  payment.     (See  Assumpsit,  1.)    253. 

PENALTY. 
Penalty  of  n.ilitary  company  for  refusal  to.take  the  oath  of  allegiance  required 
by  statute.     (See  Militia,  1,  3.)    61. 

PERSONAL    PROPERTY. 
Lease  of  personal  property  on  »>hares — Increase  of  horses  to  be  of  same  value 

as  horses  sold.     (See  Lease,  1,  2.)     164. 
Action  to  redeem  personal  property  from  lien  of  chattel  mortgage — When 

statute  of  limitations  begins  to  run.     (See  Limitations,  1.)     i& 
Situs  of  personal  property,  consisting  of  live  stock,  for  purposes  of  taxation. 
(SeeTaxes,  3,  4.)    446,451. 

PLEADING. 

1.  Action  to  Rbcovsr  Dabiaoes  for  Wrongful  Divrrsion  of  Water- 

Injunction —  Pleading — Equitable  Relief. —  Held,  that  to  enable 
plaintiff  to  obtain  an  injunction,  it  was  only  necessary,  in  addition  to  the 
facts  averred  in  the  complaint  which  were  relied  up|on  for  a  judgment  for 
damages,  to  aver  facts  sufficient  to  obtain  equitable  relief,  without 
repeating  the  averments  already  made.     Jerrett  v.  Mohan,  90. 

2.  pleadings  and   Findings  Reviewed.  —  Held,  sufficient  to  sustain  the 

judgment  for  damages  in  favor  of  the  plaintiff.  (See  opinion  for  the 
facts.)    Id. 

3.  Pleadings— Meritorious  Defense. — An  averment  in  the  coim^laint,  to 

set  aside  a  judgment  on  the  ground  of  fraud,  that  plaintiff  was  not 
indebted  to  the  defendant  in  any  sum  or  amount  whatever,  is  a  sufficient 
statement  of  a  meritorious  defense.     Lang  8i/ne  G.  M,  Co,  v.  R099,  127. 

4.  Action — When    Authorized   by    Corporation  —  Pleading  —  Demur- 

rer.— Where,  in  an  action  by  a  corporation,  the  complaint  avers  that 
tiie  action  was  commenced  by  a  minority  of  the  stockholders  *' by 
express  consent,  direction,  and  authority  of  the  corporation,"  a  demurrer 
that  it  has  no  legal  capacity  to  sue,  because  the  suit  was  commenced 
without  authority  of  the  directors  or  a  majority  of  its  stockholders,  is 
not  well  taken.     Id  128. 

5.  Imprisonment  Under   Civil  Process — Pleadings — Judgbient — When 

Not  Res  Adjudicata. — ^The  complaint  sUeged  a  fraudulent  removal 
and  disposal  of  ten  thousand  dollars,  and  a  fraudulent  ^wisfer  of  certain 
lands  by  defendant^  and  judgment  was  rendered  against  him.  Held, 
that  the  judgment  is  not  res  aSjudUxUa  upon  the  question  <^the  amount 
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or  value  of  defendant's  property,  as  the  character  and  value  of  the  prop- 
erty disposed  of  was  immaterial,  except  as  tending  to  make  the  canse  of 
acti*>n  intelliflible.  Deal  v.  Schiomberg^  330. 
&  Action  to  Recovsr  Deunqurnt  Taxes  Aoaikst  Railroad  Com- 
pany —  Denial  in  Answer  —  Insufficienct  o»  Answer.  In 
an  action  to  recover  delinquent  taxes  on  unpatented  lands 
an  averment  in  the  answer  **  denying  all  ownership  *  •  • 
except  such  as  the  defendant  may  have,  obtain,  or  secure,  as 
yet  unknown  and  uncertain  on  account  of  the  non-action  of  the  ^vem- 
ment  through  its  land  department"  is  evasive  and  uncertain,  raises  no 
issue,  and  is  not  such  an  averment  as  the  defendant  is  permitted  to  mnke 
under  the  provisions  of  our  statute.  (Gen.  Stat.  1108.)  Stale  v.  Central 
Pacific  R,  R.  Co.,  373. 

7.  AcmoN  TO  Restrain  Nuisance— Insofpicibncy  o»  the  Complaint.— The 

averments  of  the  complaint  reviewed.  Held,  that  the  complaint  does 
not  state  facts  sufficient  to  enable  plaintiffs  to  maintain  this  action. 
(See  opinion  for  facts. )     Fogg  v.  N.  (f.  O.  RaUway,  429. 

8.  Idem — Misjoinder  or  Parties. — The  pUuntiffis  being  the  owners  of  separate 

and  distinct  town  lots,  having  no  common  interest,  Held,  that  the  com- 
plaint was  also  demurrable  for  misjoinder  of  parties.     Id.  430. 
Action  to  enforce  vendor's  lien — Sufficiency  of  pleadings  to  sustain  findings 

that  the  conveyance  was  fraudulent.     (S^  Vendor  and  Vendee,    1.) 

66. 
Action  to  recover  damages  for  wr  >ngful  diversion  of  water — Appropriation 

and  riparian  rights—Sufficiency  of  pleadings.     (See  Water  Rights,  1.) 

89. 
Action  in  equity  to  set  aside  judgment  upon  the  ground  of  fraud — Sufficiency 

of  complaint.     (See  Equity,  2. )    128. 
Action  to  recover  value  of  certain  horses  under  a  lease — Verdict  responsive  to 

the  issues  raised  by  the  pleadings.     (See  Lease,  3.)     164. 
Action  in  equity  to  set  aside  a  deed  executed  by  the  defendant  in  a  divorce 

case — Sufficiency  of  pleadings.     (See  Equity,  4.)    233. 
Action  to  restn^in  a  private  nuisance — Insumciency  of  the  complaint  to  show 

a  special  and  peculiar  in jurv  to  plaintiffs  different  from  that  sustained  by 

the  general  public.     (See  Nuisance,  1-4.)    429. 

POLL    TAXES. 
Collection  of  poll  taxes — (Commissions  of  officers — Statute  1885,  62,  construed. 
(See  Constitution,  6;  Statutes,  4.)    214. 

POSSESSION. 

Possession  of  stolen  property  in  different  county  from  that  where  it  was  taken 
— Instructions.    (See  Criminal  Law,  3,  4. )    209. 

Adverse  possession  of  land — Insufficiency  of  evidence  to  establish.  (See  Ad- 
verse Posssession,  1-4.)    364. 

PRACTICE. 

New  Statutes  —  Applicability  of  —  Practice.  —  New  statutes,  reg- 
ulating procedure,  do  not  always  apply  to  pending  cases;  but  are  always 
applicable  to  new  ones,  unless  expressly  exempt-ed,  or  where  an  existing 
right  would  be  injured  or  prejudiced.  The  present  action  having  been 
brought  after  the  amendment  became  a  law,  it  is  a  new  case  withm  the 
meaning  of  the  rule.     Kuehn  v.  Paroni,  203. 

Contests  for  public  lands  are  governed  by  the  provisions  of  the  practice  act. 
(See  Practice  Act,  L)    81. 

PRACTICE    ACT. 

1 .  Contest  for  Public  Land  —  Contests  for  public  land  are  governed  by 

the  provisions  of  the  practice  act  so  far  as  applicable.  Burbank  v. 
Rivers,  81. 

2.  Sbchon   68,  Construed  —  Judgment  —  When   Set  Aside— Personal 

Service  of  Summons.  —  In  construing  the  provisions  of  section  68 
of  the  civil  practice  act  authorizing  judgments  to  be  set  aside  on 
the  grounds  of  mistake,  inadvertence  or  surprise.  Held,  that,  a  defend- 
ant corporation,  in  a  case  where  personal  service  was  made  upon  its 
managing  agent,  cannot  have  the  judgment  set  aside,  and  leave  given 
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to  answer,  after  the  term  has  expired  at  which  the  judgment  waa  ren- 
dered. L(mg  Syne  O.  Jf.  Co.  v.  ^o««,  127. 
3.  Idbm.— The  clanse  in  section  68,  giving  a  party  the  right  to  move  "within 
six  months  after  the  rendition  of  any  judgment  in  such  action,  to 
answer  to  the  merits  of  the  original  action,"  only  applies  to  cases 
where  the  defendant  has  not  been  personally  served  with  summons.     Id. 

PROVISIONS    CITED. 

Section    68.     When  judgment  may  be  set  aside.     136 

Section  123.  Attachment  may  issue  where  liability  is  criminally  incarred. 
206. 

Section  195.  Appeals,  how  taken,  where  evidence  is  claimed  to  be  insuffi- 
cient to  sustain  findings.   82. 

Section  197.  Statement  on  mo  ion  for  new  trial  must  specify  particular 
errors.    48,  115. 

Section  330.     Time  given  to  take  appeal.    162. 

PRESUMPTION:^. 
Motions  for  new  trial  upon  ground  of  irregularity  and  surprise  must  be  made 

upon  affidavits,  and  in  the  absence  of  an  affirmative  showing  to   the 

contrary  it  will  be  presumed  that  affidavits  were  used  and  were  sufficient 

'to  justify  the  ruling  of  the  court.     (See  New  Trial,  2.)    61. 
When  settlement  of  bill  of  exceptions  will  be  presumed  from  the  signature  of 

the  district  judge.     (See  Bill  of  Exceptions,  1.)     122. 
Presumptions  on  appeal  that  evidence  was  sufficient  to  sustain  judgment. 

(See  Appeal,  8.)    177. 
Presumptions  in  favor  of  the  court's  ruling  in  excluding  evidence.    (See  Oim- 

inalLaw,  6.)    333. 
Defendant  in  a  criminal  case  is  presumed  to  be  sane.     (See  Crimiual  Law, 

13.)    334. 

PRIVILEGED    COMMUNICATIONS. 
When  communications  between  attorney  and  client  are  privileged.      (See 

Attorney  and  Client,  1.)    453. 

PUBLICATION. 
Publication  of  constitutional  amendments.    (See  Constitution,  7.)    220. 
Publication  of  amendments  to  constitution  at  special  election — No  appropria- 
tion for.     (See  Appropriation,  2.)    443. 

PUBLIC    POLICY. 
Assignment  of  a  bare  right  to  file  a  bill  in  equity  for  a  fraud  committed  on 
the  assignor  cannot  be  maintained  in  the  name  of  the  assignee — such 
assignments  are  void  as  against  public  policy.     (See  Equity,  9.)    453. 

PURCHASER. 
Preferred  risht  to  purchase  state  lands — Requisites  of  application — Entitled 

to  purchase  six  hundred  and  forty  acres.     (See  Land,  1-3,  Statute,  1.) 

39. 
Notice  sufficient  to  put  purchaser  on  inquiry  in  case  of  fraud.     (See  Equity, 

Knowledge  of  purchaser  of  land  as  to  pendency  of  action  for  divorce— 2/i« 
pendens,    (See  Equity,  4.)  233. 

A  party  receiving  accounts  overdue  is  not  a  purchaser  for  value.  (See  As- 
sumpsit, 2.)    253. 

Bonafide  purchaser — Deed  intended  as  a  mortgage.     (See  Deed,  1.)    453. 

QUANTUM    MERUIT. 
Recovery  on  quantum  meruit  may  be  had  on  a  contract  void  by  the  statute  of 
frauds.    (See  Contract,  1.)    168. 

QUO  WARRANTO. 
Quo  Wabrauto  —  Wheh  Lies  —  Fictitious  Conteovrrst  —  Appoiht- 
MKNT  OF  Warden  op  State  Prison. — An  information  in  the  nature 
of  quo  warranto,  filed  against  the  incumbent  of  an  office  for  the  solo 
purpose  of  having  a  judicial  determination  as  to  who  possesaee  tiie 
power  of  appointment  to  such  office,   it  being  apparent   thi^t   defend- 
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ant  will  remftin  in  office  whatever  may  be  the  decision,  will  be  dis- 
missed.    State  txreL  Alexander  v.  McCuUough,  154. 

RAILROADS. 

1.  Railroad    Companies — Land  Grants — Statb  Taxation — Act  of  Con- 

ORE8S  July  10,  1886,  Construed. — In  oonBtraiog  the  act  of  Congress 
of  July  10,  1886,  providing  "for  taxation  of  railroad  grants,  lands,  and 
for  other  purposes, "  Heldt  that  Conffress  delegated  to  the  states  and 
territories  the  right  to  tax  the  lands  granted  to  railroad  oomnanies, 
thouflh  the  latter  had  not  paid  the  cost  of  surveying  and  selecting 
such  lands.     SUxte  v.  Central  Pacific  R,  B.  Co.,  372. 

2.  Act  o»  Congress  July   1,    186^   Construed— Grant   in    Prjerenti 

— The  words  *'that  there  be  and  is  hereby  granted"  contained  in 
section  three  of  the  act  of  Congress  of  July  1,  1862,  are  words  of 
absolute  donation,  and  import  a  grant  in  pranenti.  Such  words  vest 
a  present  title  in  the  grantee.     Id, 

Action  for  damages — Injuries  received  in  a  collision  of  railroad  cars — Evidence 
sufficient  to  Justify  a  recovery — Amount  of  damages  seven  thousand  dol- 
lars.    (See  Evidence,  2,  3.)    292. 

Delay  in  procuring  parents — No  defense  in  suit  of  state  for  taxes  upon  sur- 
veyed lands  granted  to  railroad  companies.     See  Taxes,  2. )    373. 

RAPE. 

1.  Rape— Evidence -—Character  of  Prosecutrix.— On  a  trial  for  rape, 

the  court  properly  excluded  evidence  as  to  particular  instances  of 
unchastity  on  the  part  of  the  prosecutrix,  not  connected  with  the  case  on 
trial     State  v.  Campbell,  122. 

2.  Credibility    of    Witne.ss. —  A    witness    testifying     to    the    general 

reputation  of  the  prosecutrix  may,  upon  cross-examination,  have  his 
attention  directed  to  particular  acts  of  unchastity  for  the  purpose  of 
ascertaining  the  weight  to  be  attached  to  his  testimony.     Id, 

3.  Statements  of  Prosecutrix. — On  a  trial  for  rape,  it  is  error  to  admit 

evidence  of  the  statements  made  by  prosecutrix  at  the  time  of  making 
complaint,  her  testimony  not  being  attacked.     Id. 

Under  provisions  of  statute  1887,  55,  an  attachment  will  lie  where  cause  of 
action  was  criminally  incurred — Rape  of  plaintiff*s  daughter.  (See  At- 
tachment, 3.)    203. 

Statute  applicable  where  rape  occurred  prior  to  passage  of  act.  (See  Attach- 
ment, 4.)    203. 

REASONABLE    DOUBT. 

Statute  Definition  Should  Alone  be  Given.— ^e/d,  that  the  statutory 
definition  of  "reasonable  doubt"  (Stat.  1889,  27,)  is  well  expressed, and 
that  judges  should  follow  the  exant  language  of  the  statute,  and  not  at- 
tempt any  further  explanation.     State  v.  Polls,  390. 

REGISTRATION. 
The  act  requiring  applicants  to  take  an  oath  that  they  are  not  members  of  the 
Mormon  church  (Stat.  1887,  106,)  is  unconstitutional.    (See  Constitution, 
4.)    198. 

REPEAL. 
Section  21  of  the  act  regulating  compensation  of  county  officers  (Stat.  1885, 
85, )  does  not  repeal  the  act  providing  for  payment  of  poll  tax  equally 
between  state  and  county,  statutes  1885,  62.     (See  Statutes,  4.)    214. 

REPRESENTATIONS. 
Representations  as  to  title  to  property — When  constitutes  an  estoppel.     (See 
Estoppel,  1.)    453. 

RES    ADJUDICATA. 
When  amount  of  mone^  specified  in  a  judgment  against  a  person  imprisoned 
under  civil  process  is  not  res  adjudicata.     (See  Pleadings,  5.)    3^}. 

RETROACTIVE    STATUTES. 
Amendatory  statute  of  March  3,  1887,  requires  a  uniform  pledge  of  allegiance 
from  all  members  of  the  militia  organized  prior,  as  well  as  subsequent,  to 
the  passage  of  the  act.     (See  Statutes,  3.)    61.  r^^^^T^ 
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Ameaded  statute  aathorizing  attachmsnts  where  cause  of  action  is  crimmally 
incurred  is  applicable  where  rape  occurred  prior  to  passage  of  the  act. 
(See  Attachment,  4.)    203. 

REWARDS. 

Act  authorizing  pAymeat  of  rewards — When  mandamus  to  compel  payment 
should  be  denied.     (See  Appropriation,  1.)    73. 

RIPARIAN    RIGHTS. 

Common  Law—Watbe  Rights — Riparian  Riqhts  not  Applioablv — Priob. 
Appropriation.  —  Heid,  that  the  common-law  doctrine  of  riparian 
rights  is  unsuited  to  the  condition  of  this  state,  and  that  this  case 
should  have  been  determined  by  the  application  of  the  principles  of 
prior  appropriation.  (Jones  v.  Adams,  19  Nev,  78,  overruling  Van^ 
sickle  V.  Haines,  7  Nev.  249,  affirmed.)  Reno  SmelUng  Works  v.  Steven- 
son, 269. 

Action  to  recover  damages  for  wrongful  diversion  of  water— Pleadings — 
Rights  by  appropriation  and  riparian  rights.  (See  Water  Rights,  1.) 
89. 

RULES    OF    COURT. 

RuLBS  OF  Court — Effect  of. — The  rules  adopted  by  the  district 
court  and  by  the  supreme  court,  were  intended  to  be  supplemental  to 
the  provisions  of  the  statute  as  rules  for  the  government  of  all  proceed- 
ings in  the  district  court,  and  have  the  same  force  and  effect  as  if  they 
were  incorporated  in  their  statutory  provisions,  ffaley  v.  Eureka  Chum- 
ty  Batik,  410. 

Rules  of  supreme  court,  13. 

Rules  of  district  court,  21 . 

Evidence  of  oral  agreements  between  attorneys  are  not  admissible  in  evi- 
dence under  the  rules  of  the  district  court.     (See  Evidence,  7.)     410. 

SAVINGS    BANKS. 
Acta  authorizing  organization  of,  coQstrued.     (See  Corporation,  4.)     191. 

SCHOOL    DISTRICTS. 
School  Districts  —  Elbctions  —  Construction    of  Statute.  —  In   con- 
struing the  provisions  of  sectiori  2  of  the  act  to  provide  for  the  main- 
tenance   and  supervision  of  public  schools  (Stat.    1887,  138,   Sec.   2): 
Held,  that  the  statute  does  not  authorize  a  separate'  May  election  in 
cases   where    parts  of   school    districts  are  witKin  the  same  election 
precinct.     State  ex  rel,  Vansickley*  Hansen,  401. 
SCHOOL    FUNDS. 
Statute  in  relation  to  investment  of  school  funds,  construed.     (See  Constita- 
tion,  13.)    427. 

SET-OFF. 
(See  Counter-claim.) 
SHEEP. 
Situs  of,  for  purposes  of  taxation.     (See  Taxes,  3,  4.)    446. 

SHERIFF. 
Compensation  of  Jailers— Statute  construed. — Where  the  statute  author- 
izes a  sheriff  to  e  nploy  a  jailer  and  provides  that  he  shall  be  allowed 
a  fair  and  adequate  monthly  comp3nsation  for  such  services,  the  connty 
commissioners  have  no  authority  to  fix  the  compensation  on  a  per 
diem  basis  and  to  confine  it  to  such  times  as  prisoners  were  detained  in 
the  county  jaiL  Randall  v.  Lyon  Co, ,  35 
When  money  voluntarily  paid  by  a  county  to  a  sheriff  for  services  ren- 
dered cannot  be  set  up  as  a  counter-claim  to  an  action  by  the  sheriff  for 
other  services.     See  Counter-claim,  1.)    36. 

SPECIAL    ELECTION. 
Power  of  board  of  examiners  to  audit  claims  for  expenses  of  special  election. 

(See  CoDstitution,  12.)    326. 
Appropriation  acts  for  payment  of  expenses  of  special  election — Publica- 
tion of  amendments    to  constitution  not    included.     (See  Appropria- 
tion, 2.)    443. 

SPECIFICATION. 

Specification  of  errors  in  statement  on  motion  for  new  trial     (See  Statement, 

1;  NewTrial,  1,  3.)    46,  49,  105.  Digitized  bv  _ 
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STATE    CONTROLLER. 

Not  authorized  to  settle  liabilitiee    iDcnrred  during   twenty-second   fiscal 
year  from  a  fund    appropriated  for    the  support  of    the   (governments 
daring  the  twenty-third  and  twenty-foarth  fiscal  year^.      (bee  Appro- 
priation, I.)    73. 

Act  defining  duties  of  state  controller  (Gen.  Stat.  1807-1831)  in  so  far  as 
it  imposes  penalties  on  other  officers,  is  nnconstitationaL  (See  Con- 
stitutional, 11.)    317. 

Expenses  of  special  election — When  mandamus  will  not  issue  against  state 
controller  to  issue  warrant  in  greater  amount  than  allowed  by  board  of 
examiners.     (See  Mandamus,  1. )    326. 

STATEMENT. 

Statkmknt  on  Motion  for  Nkw  Trial— Must  Contain  Spbgitication  o» 
Errors  —  Amendhbmts  of,  When  Should  not  be  Allowed. — The 
provision  of  Sec.  197  of  the  Civil  Prac  Act,  to  the  effect  that  the  state- 
ment on  a  motion  for  a  new  trial  must  contain  the  specifications  of  error 
relied  upon,  is  imperative;  and,  after  the  time  allowed  by  the  statute  for 
amendments  has  passed,  the  trial  court  has  no  authority  to  allow  the 
paper  filed  as  a  statement  to  be  amended  by  adding  thereto  specifications 
of  error  which  had,  as  claimed  in  the  affidavit  in  support  of  the  motion, 
been  inadvertently  omitted.     Barlei  v.  Gilham,  46,  49. 

Grounds  of  objection  to  admission  of  evidence  must  be  embodied  in  state- 
ment.   (See  Objections,  1.)     105. 

When  new  trial  is  asked  for  on  the  ground  of  insufficiency  of  evidence 
the  statement  must  specify  the  particular  errors  relied  on.  (See  New 
Trial,  3.)     105. 

Statement  containing  all  the  material  evidence — When  must  be  considered 
that  other  evidence  was  immaterial.     (See  Appeal,  8.)     177. 

An  appeal  in  a  criminal  case  presented  without  any  statement  or  bill  of 
exceptions  will  be  dismissed.     (See  Appeal,  9.)    181. 

STATUTES. 

1.  Public  Lands — Purchase  of  Lands  Granted  to  ^tatk — Preferred  Ap- 

plicant Entitled  to  640  Acres— Statutes  Construed.— Under  the 
act  of  1881  (Stat.  1881.  115)  amending  the  act  of  1873  entitled  *' An 
act  to  provide  for  the  selection  and  sale  of  lands  that  have  been,  or  may 
hereafter  be,  granted  by  the  United  States  to  the  state  of  Nevada,'* 
as  further  amended  by  the  act  of  1885,  (Stat.  1885,  106,)  an  applicant 
claiming  a  preferred  right  to  purchase  is  not  limited  to  three  hundred  and 
twenty  acres,  but  is  entitled  to  six  hundred  and  forty  acres.  State  ex 
rel  Springer  v^PrebUy  39. 

2.  Construction    of   Statutes— Intent. — The   leading  rule  for   the  con- 

struction of  statutes  is  to  ascertain  the  intention  of  the  legislature  in 
enacting  the  statute,  and  the  intent  when  ascertained  will  prevail 
over  the  literal  sense.  The  intent  may  be  ascertained  from  a  con- 
sideration of  the  condition  of  the  law  before  the  enactment  and  the 
cause  for  the  change.    State  ex  rel  O^Meara  v.  RoeSy  61. 

3.  Military  Laws,  Construed — Amkndment  to.  Requiring  Oath  of  Al- 

legiance, Binding  upon  Members  — Retroactive. — As  the  act  of 
March  3,  1887,  is  amendatory  of,  and  supplementary  to,  the  general 
militia  law  of  1865,  the  original  statute  and  the  amendment  must  be 
construed  together  as  one  statute,  and  the  requirement  of  an  oath  of 
allegiance  in  the  amendatory  law  becomes  in  effect  one  of  the  provis- 
ions anticipated  by  section  55  of  the  original  law,  (Gen.  Stat.  679,)  and 
is  expressly  obligatory  opon  military  companies  organized  prior  to 
the  passage  of  tiie  act.  The  legislature,  in  adopting  the  amendment, 
intended  to  require  a  uniform  pledge  of  allegiance  m>m  all  the  mem- 
bers of  the  militia.    Id, 

4.  State  and  County   Taxes— Proportion    of   to   County — Statute — 

Repeal — The  act  providing  that  for  the  services  rendered  under  the 
revenue  act  by  the  county  officers,  the  state  shall  pay  such  proportion  of 
their  salaries  as  the  state  tax  bears  to  the  county  tax,  allowing  such  pay- 
ment in  addition  to  the  commission  already  given  by  the  act  of 
March  5,  (See  Stat.  1885,  85,  Sec.  21)  is  not  repugnant  to  and  does  not 
repeal  the  latter  act;  there  being  no  provision  in  l£e  former  that  oountiea 
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shall  receive  no  other  compensation  than  is  therein  provided  State  ex 
rel.  Hallock  v.  Danneliy,  214. 
►  5.  DivoRo* — Propbrtt  Set  Apart  for  Support  op  Wipb.— When  a 
divorce  is  granted  at  the  instance  of  the  wife  against  her  husband,  on  the 
ground  of  extreme  cruelty,  the  court  is  authorized  under  the  statutes  of 
this  state  (Gen.  Stat.  496)  to  set  apart  such  portion  of  the  husband's 
separate  property  for  the  support  of  the  wife  and  children  as  shall  be 
deemed  just,  and  the  court,  in  a  proper  case,  has  the  power  under  the 
statute  to  invest  the  wife  with  the  husband's  title  to  the  property  as  one 
of  the  means  of  securing  such  support.  ( Wueet  v.  Wuest,  17  Nev.  221, 
affirmed.)    Famll  v.  Campbell,  232. 

6.  Adoption  of  Common  Law — Applicability  of— Statute  Constbusd — 

Intbnt  of  Lboislaturb. — The  term  *' common  law  of  England  "  was 
employed  in  the  statute  adopting  it  (Gen.  Stat.  3021)  in  the  sense  it  is 
generally  understood  in  this  country,  and  the  intention  of  the  legislature 
was  to  adopt  only  so  much  of  it  ns  was  applicable  to  our  oonditiom. 
Reno  Smelting  Works  v.  Stevenson,  269. 

7.  Special  Election — Expenses   of — Board   of   Examiners — Power   to 

Audit  Claims— Constitution  and  Statutes  Construed. — In  constming 
the  provisions  of  section  8  of  the  act  providing  for  a  special  election 
(Stat.  1889,  14,)  and  the  act  to  provide  for  the  payment  of  such  election 
by  the  state  (Stat.  1889,  21,)  and  the  provisions  of  the  constitution  relat- 
ing to  the  powers  and  duties  of  the  board  of  examiners  (Art.  V,  Sec.  21), 
and  the  statute  in  relation  thereto,  (Gen.  Stat.  1895-6:)  Held,  that  it 
was  the  duty  of  the  state  board  of  examiners  to  audit  the  claims  of  the 
respective  counties  against  the  state  on  account  of  the  special  election, 
and  that  it  was  not  within  the  power  of  the  legislature  ro  confer  this 
authority  elsewhere.    State  ex  rel.  Lyon  County  v.  Hallock,  326. 

Oen.  Stat.  1964,  relating  to  costs,  construed.     (See  Costs,  1.)    35. 

Statute  authorizing  sheriff  or  employ  jailer  and  fixing  his  compensation,  con- 
strued.    (See  Sheriff,  1.)    35. 

State  lands — Requisites  of  application  under  preferred  right  to  purchase. 
(See  Land,  1-3.)    39. 

Statute  in  relation  to  insolvent  debtors  construed — Statute  adopted  from 
another  state — Jurisdiction  of  court  over  brokers — Appearance  by  attor- 
ney.   (See  Insolvency,  1-.3.)    49. 

A  militarv  company  refusing  'to  take  the  oath  prescribed  by  statute  is  not 
entitled  to  armory  rent.     (See  Militia,  1.)    61. 

Oeneral  appropriation  acts  are  limited  to  the  liabilities  incurred  during  the 
two  years.     (See  Appropriation,  1.)    73. 

Section  7  of  the  act  to  restrict  gaming  (Stat.  1879,  114)  is  constitution U.  (See 
Constitution,  2.)    75. 

Contests  for  public  lands  are  governed  by  the  provisions  of  the  practice  act. 
(See  Practice  Act,  1.)    81. 

The  method  of  t  iking  appeals  is  governed  by  statutory  regulations.  (See 
Appeal,  3.)    81. 

Action  to  enforce  labor  lien — Owner  liable  unless  written  notice  is  posted 
—Verbil  notice  insufficient.     (vSee  Liens,  3.)     106. 

Action  in  equity  to  set  aside  judgment  on  the  ground  of  fraud — When  mere 
lapse  of  time,  not  extending  beyond  the  time  mentioned  in  the  statute  of 
limitations,  does  not  constitute  a  bar  to  the  action.  (See  Equity,  3.) 
128. 

When  defendant,  under  indictment  for  murder,  may  be  admitted  to  bail — 
Constitution  and  statutes  construed.     (See  Habeas  Corpus,  I.)     141. 

Executors  and  a  Iministrators — Failure  to  take  statutory  oath  cannot  be 
attacked  collaterallpr.     (See  Executors  and  Administrators.  1.)     164. 

Oea.  Stat.  3068-9.  relating  to  claim  arising  out  of  subject  of  action,  conatmed. 
(See  Counter-claim,  1.)     168. 

Contract  void  by  statute  of  frauds  Recovery  may  be  had  on  quantum  meruit, 
(See  Contract,  1.)      168. 

Action  to  redeem  personal  property  from  lien  of  chattel  morts^age — When 
statute  of  limitations  begins  to  run — f  discretion  of  court  in  allowing  costs. 
(See  Limitations,  1;  Coats,  4.)    182. 

Oen.  Stat.  802-829  and  948-974,  relating  to  organization  of  banks,  and  hmv- 
ings  banks,  construed.     (See  Corporation,  4.)     191.  _ 
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Act  prescribing  qnalificatioii  of  electors  (Stat.  1887,  106,)  prohibiting  Mor- 
mons from  voting  and  requiring  applicants  for  registration  to  take  oath 
that  they  are  not  members  of  the  Mormon  church  is  unconstitutional. 
(See  Constitution,  4.)     198. 

Under  statute  1887,  55,  an  attachment  will  lie  when  cause  of  action  was  crim- 
inally incurred — Kape.     (See  Attachments,  2-4.)    203. 

Applicability  of  Amendatory  statutes,  regulating  procedure  to  pending  cases. 
(See  Practice,  1.)    203. 

Statutes  1885,  62,  relating  to  commissions  of  officers  for  collection  of  poll  tax, 
is  constitutional.     (See  Constitution,  6.)    214. 

Gen.  Stat.  496,  construed — When  and  bow  property  may  be  set  apart  for  sup- 
port of  wife  in  actions  of  divorce.     (See  Divorce,  1.)    232. 

Act  nxing  time  for  opening  and  closing  uiloons  and  gaming-houses  (Stat  18S9, 
71,)  18  constitutional.     (See  Constitution,  8-10.)    282. 

Act  defining  duties  of  state  controller  (Gen.  Stat.  1807-1831)  in  so  far  as  it 
imposes  penalties  on  other  officers  is  unconstitutional.  (See  Constitution, 
11.)    317. 

Act  concerning  payment  of  expenses  of  special  election — Power  of  board  of 
examiners  to  audit  claims.     (See  Constitution,  12.)    326. 

Act  for  relief  of  persons  imprisoned  on  civil  process  (Gen.  Stat.  3835-3844) 
construed — Sufficiency  of  evidence  to  authorize  discharge.  (See  Evidence, 
6.)    330. 

Statutory  definition  of  reasonable  doubt  should  alone  be  given.  (See  Criminal 
Law,  17.)    389. 

Statute  of  1887,  138,  does  not  authorize  a  separate  May  election  in  cases 
where  parts  of  a  school  district  are  within  the  same  election  precinct 
(See  School  District,  1.)    401. 

Rules  adopted  for  the  government  of  proceedings  in  district  court  have 
same  effect  as  if  incorporated  into  statutory  provisions.  (See  Rules  of 
Court  1.)    410. 

Statute  in  relation  to  investment  of  school  funds,  not  being  authorized  by  the 
constitution  at  the  time  of  its  adoption,  is  void.  (See  Constitution,  13.) 
427. 

Action  to  restrain  private  nuisance — Gen.  S^at  3273,  construed — Plaintiff 
must  show  a  special  and  peculiar  injury  different  from  that  sus- 
tained by  the  general  public.     (See  Nuisance,  1-4.)    429. 

Publication  of  amendments  to  constitution — Appropriation  acts  of  1889, 
21,  and  1889,  94,  do  not  apply  to  payment  of  expenses  of.  (See  Appro- 
priation, 2.)    443. 

STATUTES    CITED. 

Property  to  be  set  apart  for  support  of  wife  in  action  of  di- 
vorce, 239. 
Probate  act — ^Property  set  apart  for  use  of  family,  240. 
Settlement  of  estates  of  deceased  persons,  167. 
Oath  of  administrator,  167. 
Property  to  be  set  apart  for  support  of  wife,  239. 
Investment  of  school  funds,  429. 
Act  to  provide  for  the  sale  aod  selection  of  lands,  83. 
Selection  and  sale  of  state  lands,  40. 
Selection  and  sale  of  state  lands,  43,  82. 
Expiration  of  term  of  court,  136. 
Act  to  restrict  gaming,  77. 
Sale    of    state    lands — Number    of    acres    purchaser   entitled 

to,  42. 
Repeal  of  previous  acts,  43. 
Commission  on  collection  of  poll  taxes,  215. 
Allowance  to  counties  for  collection  of  taxes,  216, 
Preferred  right  to  purchase  state  lands,  43. 
Investment  of  school  funds,  428. 

Attachment  where  liability  is  criminally  incurred,  206. 
4  »ath  required  of  members  of  militia,  63. 
Qualification  of  voters,  199,  200. 
General  appropriation  act,  74. 
Act  submitting  amendments  to  voters,  222. 
Legal  rates  for  publication,  444. 
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Elections  in  school  districts,  402. 
Act  providing  for  special  election,  327. 

Act   providing  for  payment  of  expenses  of  special  election, 
327,  445. 

**         71.     Act  fixing  time  for   opening  and    closing  saloons  and  gam- 
ing-houses, 283. 
"         94.     Act  appropriating    money  to    pay    expenses  of  special  elec- 
tion, 446. 

GENERAL    STATUTES. 
Sec.  362 — 365.      Diversion  of  water  through  lands  of  others,  280. 

**    496.     Property  set  aside  in  divorce  suit,  239. 

"    542.     Homestead  act— Property  set  aside  for  support  of  family,  240. 

'*    646.     Armories  to  be  provided  for  military  companies,  62. 

'*    679.     Organizatii>n  of  military  companies,  64. 

*'    694.     Authority  of  governor  as  commander-in-chief  of  militia,  65. 

**    802 — 829.     Act  to  provide  for  formation  of    corporation   for  banking 
purposes,  197. 

**    948 — 974.     Act  to  provide  for  incorporation  of  savings  bank,  195. 

*'     1108.     Defense  in  suit  for  taxes,  383. 

'*     1128.     Proportion  of  poll  taxes  due  state  and  county,  215. 

'•    1263.     Act  to  restrict  gaming,  77. 

''     1368.     Act  authorizing  investment  of  school  funds,  429. 

"     1505.    Act  providing  for  registration  of  voters,  199. 

**    1558.    Transmission  of  election  returns  to  secretary  of  state,  231. 

"     1737.     Official  oath  of  administrator,  167. 

**     1807  — 1831 .    Act  defining  duties  ofstate  controller,  318,  325. 

*'     1809.     Annual  reporcs  of  state  controller  —  Appropriation,   how  ex- 
pended, 74. 

*'    1896.    Allowance  of  claims  by  board  of  examiners,  328. 

*'     1918.     Act  authorizing  payment  of  rewards,  73. 

**     1964.     When  plaintiff  may  recover  costs,  38. 

*'    2139.     Act  authorizing  sheriff  to  employ  jailer,  37. 

"    2140.     Compensation  of  jailer,  37. 

**    2538.     Authority  of  an  attorney  to  bind  his  client,  421. 

**    2603.     Assignment  of  property  by  party  out  of  possession,  485. 

*'    2739.     Settlement  of  estates  of  deceased  persons,  167. 

''    3021.     Adoption  of  the  common  law  of  England,  276,  468. 

**    3026.     Action  to  be  prosecuted  by  real  party  in  interest,  465,  467. 

'*    3051.     Personal  service  of  summons  on  corporation,  137. 

'*    3068  —  3069.     Counter-claim — Cause  of  action  connected  with  the  sub- 
ject of  the  action,  171,  196 

"    3090.     Relief  to  be  granted  in  cases  of  mistake,  inadvertence,  surprise 
or  excusable  neglect,  136,  421. 

"    3163.     When  writ  of  attachment  should  be  discharged,  206. 

''    3217.     Insufficiency  of  evidence  to  sustain  findings  —  How  presented 
on  appeal,  82. 

**    3219.     Statement    on   motion   for    new  trial    must  specify  particular 
errors,  48. 

**    3253.    Interest  of  defendant  under  labor  lien  to  be  sold,  121. 

*'    3273.     When  nuisance  may  be  abated,  435 

''    3350.     Time  within  which  appeal  must  be  taken,  159. 

'*    3612.     Supreme  court    may    make    rules    for   government    of  district 
counts,  425. 
3644.     Statute  of  limitations — Relief  on  ground  of  fraud,  140. 

"    3671.     Ri<;ht  of  defendant  to  be  admitted  to  bail,  145. 

'     3687.     Witnesses  may  be  compelled  to  attend  in  habeas  corpus  proceed- 
ing, 150. 

"    3816.     Notice  required  by  section  9  of  lien  law,  109,  110. 

"    3835  — 3844.     Act  for  the  relief  of  persons  imprisoned  on  civil  process, 
331. 

'*     3845.     Act  for  the  relief  of  insolvent  debtors  and  protection  of  cred" 
itors,  54. 

**    3882.     I/ftbor  lien— Interest  of  defendant  to  be  sold,  121. 

**    3895.     When  actions  may  be  brought  against  the  state,  330. 

**    4141.     Defendant  to  be  held  in  custody  unless  admitted  to  bail,  150.  ^ 
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Sec.  4245,     Testimony  of  accomplice  must  be  corroborated,  405. 
**    4303.    Bill  of  exceptions  to  be  settled  and  signed  by  the  judge,  125. 
**    4378.     Bail  inadmissible  in  capital  cases  where  proof  is  evident  or  pre- 
sumption great,  144,  152. 
**    4389.     Defendant  to  be  held  in  custody  unless  admitted  to  bail,  150. 
*'    4602.     Fighting  by  previous  concert  or  agreement — When  manslaughter, 

143,  144,  152. 
"    4688.     Malicious  wounding  or  killing  of  cattle,  291. 

STATUTE    U.     S. 

Act  of  Congress  July  1,  1862,  Construed  —  Grant  in  Pr.£Senti.  — 
The  words  **  that  there  be  and  is  hereby  granted "  contained  in  sec- 
tion 3  of  the  act  of  Congress  of  July  1,  1862,  are  words  of  absolute  dona- 
tion, and  import  a  grant  in  prcesenti.  Such  words  vest  a  present  title  in 
the  grantee.    iState  v.  Central  Pacific  R,  R,  Co,,  372. 

Act  of  Congress  July  10,  1886,  construed — When  land  granted  to  railroads  is 
subject  to  state  taxation,     (^'ee  7'axes,  1.)    372. 

Act  of  July  26,  1866— l^ights  to  use  of  water,  280. 

Acts  July  1,  1862,  and  July  2,  1864,  granting  lands  to  the  Pacific  railroads, 
376,  379. 

Act  of  July  10,  1886,  to  provide  for  taxation  of  railroad  grants,  lands,  and 
for  other  purposes,  379. 

STATUTE    OF    FRAUDS. 

Recovery  may  be  had  on  quantum  meruit  upon  contract  void  by  statute  of 
frauds.     (See  Contract,  1.)     168. 

STATUTE    OF    LIMITATIONS. 
(See  Limitations.) 

STIPULATION. 

Evidence  of  oral  stipulations  between  counsel  not  to  take  a  default  are  not 

admissible  under  the  rules  of  court.     (See  Rules  of  Court,  1.)    410. 

STOCK. 

An  option  for  the  purchase  of  stock  in  a  corporation  is  a  privilege  to  be  exercised 

within  a  stated  time.     (See  Corporation,  5. )     195. 

STOCKHOLDERS. 
Liability  of  stockholders  for  unpaid  subscriptions  to  a  banking  corporation. 
(See  Corporation,  1-4.)     191. 

STOPPAGE    IN     TRANSITU. 
Evidence — Insolvbnct. — It  is  essential  to  the  exercise  of  the  right  of  stop- 
page in  transitu  that  the  consignor  sliall  first  learn  of  the  consignee  s 
insolvency  after  the  goods  are  shipped.     FenkenJMiuen  Js  Co,  v.  FeUovns, 
313. 

SUBSCRIPTION. 

Liability  of  stockholder  for  unpaid  subscription  to  a  banking  corporation. 
(See  Corporation,  1-4.)     191. 

SUPREME    COURT. 
Rules  of,  13. 

TAXES. 

1.  Railroad  Companies — Land  Grants — State  Taxation— Act  op  Con- 

gress July  10,  1886,  Construed. — In  construing  the  act  of  Congress  of 
July  10,  1886,  providing  *'  for  taxation  of  railroad  grants,  lands,  and  for 
other  purposes:"  Held,  that  Congress  delegated  to  the  states  and  terri- 
tories the  right  to  tax  the  lands  granted  to  railroad  companies,  though 
the  latter  had  not  paid  the  cost  of  surveying  and  selecting  such  lands. 
State  y.  Central  Pacific  R,  R.  Co.,  372 

2.  Collection   of  Taxes— Delay  in    Procuring    Patents— Negleciv  op 

Secretary  op  Interior— Character  op  Lands  —  Jurisdiction  op 
Courts. — The  right  of  the  state  to  collect  taxes  upon  the  lands  embraced 
in  the  grants  to  9ie  C.  P.  R.  R.  Co.,  cannot  be  defeated  by  the  delay  of 
the  corporation  in  applying  for  patents,  nor  by  the  neglect  or  delay  of  the 
secretary  of  the  interior  to  take  proper  steps  to  determine  the  character 
of  the  land — whether  mineral  or  non-mineral.  The  identification  of  the 
land  and  its  character,  if  raised  by  the  pleadings,  could  be  determined  in 
the  state  court  upon  the  trial  of  the  case.     Id.  373.  ^ 
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3.  Situs  of  Livk  Stock  —  Home  Ranch.  —  Appellants  own  real  estate 
tate  and  personal  property,  oonsistin^  principally  of  sheep,  in  Eureka 
coanty.  They  own  no  real  estate  in  Nye  coanty.  The  sheep  are 
controlled,  cared  for  and  managed  at  the  home  ranch  in.  Eureka 
coanty.  In  the  early  spring  they  are  driven  into  Uve  county, 
in  charge  of  herders,  and  there  grazed  upon  the  public  domam 
for  the  period  of  aboat  two  months,  and  in  the  early  part  of  March, 
at  the  commencement  of  the  assessing  period,  and  wnile  the^  were 
being  driven  back  in  to  the  county  of  Eureka,  were  assessed  m  Nye 
county.  Jffeld^  that  the  property  was  not  assessable  in  Nye  county. 
{Barnes  v.   Woodbury,  17  Nev.  383,  affirmed.)    Ftrrd  v.  McGregor,  446. 

4  Situs  of  Personal  Property. — The  principles  announced  in  Barnes 
v.  Woodbury,  17  Nev.  383,  and  Foi^  v.  McGregor,  ante,  as  to 
the  situs  of  personal  property,  consistiog  of  live-stock,  for  the  purpose 
of  taxation,  approved  and  followed.      Whitmore  v.  McGregor,  451. 

Commission  allowedofficers  for  collection  of  poll  taxes.  (See  (constitution,  6; 
Statutes,  4.)     214. 

Insufficiency  of  denials  in  answer  as  to  ownership  of  lands  assessed  for 
taxes.     (See  Pleadings,  6.)     373. 

TENDER. 

1 .  Contract  —  Demand  —  Tender  —  Condition  Precedent.— The    cove- 

veuants  in  the  contract  were  dependent,  and  the  acts  to  be  per- 
formed concurrent.  The  contract  did  not  make  a  tender  or  demand 
necessary  by  either  party  to  fix  the  liability  of  the  other.  Tender 
or  demand  was  not  a  condition  precedent  to  the  enforcement  of  rights 
under  the  contract     Irvine  v.  Hawkins,  384. 

2.  Money  Deposited    in    Court  — When     Not    Necessary.  —  Where  a 

party  seeks  to  enforce  his  right  by  way  of  equitable  defense  to  an 
accion  of  ejectment  against  him,  it  is  no  ground  of  objection  that  the 
unpaid  purchase  money  was  not  deposited  in  court  at  the  time  of 
filing  his  answer.    Id, 

TITLE, 

Party  holding  lei(al  title  to  mine — Liability  of,  to  laborer's  lien.  (See 
Parties,  1.)     105. 

Act  fixing  time  for  opening  and  closing  saloons — Title  of,  embraces  but  one 
snbject.     (See  Constitution,  8. )    282. 

Deed  intended  as  a  mortgage — Representations  as  to  title.  (See  Es- 
toppel, 1.)    453. 

TRESPASS. 

Action  to  recover  damages  for  trespass — Presumption  that  evidence  was 

sufficient  to  sustain  judgement.     (See  Appeal,  8. )     177. 
Action  of  trespass  upon  mining  claim — Efifect  of  dismissal  of  adverse  claim 

to  application  for  patent.     (See  Mining  Claims,  I,  2.)     249. 

VENDOR    AND    VENDEE. 

1.  Action  to  enforce  Vendor's  Lien— Defense  of  Fraud — Sufficiency  of 

Pleading  to  sustain  Findinoj^. — In  an  action  against  the  vendee  to 
enforce  a  vendor's  lien,  defendant  pleaded  '  *  that  said  conveyance  was 
not  made  for  any  good  or  valuable  consideration,  but  with  intent  and  for 
the  express  purpose  to  hinder,  delay  and  defraud  the  creditors  "  of  the 
vendor.  The  plaintiff  failed  to  object  to  the  sufficiency  of  the  plea  of 
fraud,  and  at  the  trial  evidence  was  admitted  to  the  effect  that  the 
plaintiff,  at  the  time  of  making  the  conveyance,  was  lai^y  indebted; 
also,  other  evidence  upon  the  question  of  fraud  between  the  parties. 
Held,  that  no  objection  having  been  made  to  the  sufficiency  of  the  plea 
of  fraud,  it  was  sufficient,  under  the  evidence,  to  sustain  the  court's 
finding  that  the  conveyance  was  fraudulent.     Beese  v.  Kinkead,  65. 

2.  Bond  for  Deed — Vendor  and  Vendee — Rights     of    Vendee — Ten- 

der.— One  who  held  a  recorded  bond  for  a  deed  to  certain  land 
conditioned  to  be  delivered  on  payment  of  a  balance  of  the  price  at  a 
certain  time,  conveyed  the  same  to  one  R.,  who  paid  such  balance  at 
the  time  specified,  and  a  deed  was  delivered  by  the  vendor's  agent 
who  had  been  instructed  to  deliver  it  only  on  payment  of  the  balance, 
and  a  certain  sum  for  expenses  incurred    in  the    preparation  of  tl^ 
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deed.  Afterwards,  on  demanding  this  sum,  R.  refused  to  pay  it, 
returned  the  deed,  and  was  refunded  the  amount  paid.  HMy  that 
R.  was  entitled  to  a  conveyance  of  the  legal  title  from  one  to  whom 
the  vendor  subsequently  conveyed  it,  on  payment  of  the  balance  of 
the  price,  and  without  a  previous  tender  thereof.   Irvine  v.  Hawkins,  384. 

VENUE. 
Evidence  sufficient  to  establish  venue.     (See  Larceny,  1.)    209. 

VERDICT. 
Action  to  recover  value  of  certain  horses  under  conditions  of  lease  —Verdict 

sustained  by  the  evidence  and  r««ponsive  to  issues  raised  by  pleadings.. 

(See  Lease,  3.)     164. 
Larceny — Sufficiency  of  evidence  to  sustain  verdict.     (See  Larceny,  L)     209.. 
Action  to  recover  town  lot  claimed  by  adverse  possession— Evidence  sufficient 

to  justify  verdict  for  defendant.     (See  Adverse  Possession,  1-4.    364. 

WAIVER. 
Failure  to  file  cost  bill  is  a  waiver  of  right  to  costs.     (See  Costs,  3. )     168. 

WATER    RIGHTS. 

1.  AcTio!^  TO  Recover  Damaoks  for  Wrongful  Diversion  of  Water 

—  Riparian  Rights  —  Appropkiation  —  Prescription  —  Sufficiency 
OF  Pleadings. — In  a  suit  brought  to  recover  dama^  for  diverting 
water  claimed  for  irrigating  purposes,  and  for  an  injunction,  defend- 
ant made  no  claim  to  be  the  riparian  proprietor  of  certain  streams, 
but  claimed  the  waters  by  prior  appropriation  and  prescription.  Hefd, 
that  to  support  the  claim  for  damages,  the  material  allegations  in  the 
complaint  were  prior  appropriation  of  the  water  by  the  plaintiff,  and 
the  diversion  thereof  by  the  defendant,  and  that  it  was  unnecessary  to 
aver  riparian  ownership  in  the  plaintiff.     Jerrett  v.  Mahan,  89. 

2.  Findings  of  Jury — ^When  Sufficiekt. — Held,  that  the  answer  of  the 

jury  of  "  We  do  not  know"  to  the  question,  *'  How  much  of  the  waters 
of  that  stream  was  required  for  the  proper  irrigation  of  crops  growing  on 
that  land  in  1875?''  was  immaterial,  and  their  finding  that  all  the  waters 
of  said  stream  were  used  by  plaintiff  in  irrigating  said  land,  and,  if  prop- 
erly used,  all  was  necessary  for  that  purpose,  controlled  and  sustained 
the  verdict  for  plaintiff.     Id.  90. 

3.  Idem. — Held,  further^  on  the  answer  of  "  Yes  "  by  the  jury  to  the  question, 

"Has  the  defendant  since  the  year  1872  used  the  waters  of  Snow  creek 
for  the  purpose  of  irrigating,  peaceably,  openly,  notoriously,  under 
claim  of  right,  and  adversely  to  plaintiff  and  all  other  persons  ? "  that 
the  trial  judge  correctly  applied  this  finding  to  all  waters  of  Snow  creek 
except  those  naturally  flowing  in  the  two  south  branches  (which  were 
claimed  by  plaintiff),  in  view  of  the  facts  that  defendant,  from 
1873  to  1B76,  used  the  waters  of  said  two  south  branches  to 
irrigate  plaintiflTs  land  which  he  occupied  as  tenant,  and  that  plaintiff 
made  no  claim  to  the  other  branches  of  the  same  creek  which  ran 
through  defendant's  land.     Id, 

4.  Irrigation  —  Findings  —  Evidence.  —  Findings  of  the  trial  court,  based 

upon  conflicting  testimony,  and  aided  by  a  personal  inspection  of  the 
subject  of  controversy,  will  not  be  disturbed  on  appeal.  Winter  v» 
FuUUme,  260. 

5.  Findings  Sustained  by  the  Evidence.  —  The  various  findings  of  the- 

court  reviewed  and  evidence  held  sufficient  to  sustain  the  findings. 
(See  opinion.)    Id. 

6.  Finding,   as   to  Flow    and    Use   of  Water,   Construed.  —  A  find- 

ing that  ''defendant  is  entitled  to  a  decree  that  during  the  non- 
irrigating  months  the  waters  of  Jack's  Valley  creek  shall  flow  in 
equal  portions  in  the  north  and  south  beds  or  channels  of  said  stream^ 
and  that  both  plaintiff  and  defendant  may  use  said  water  in  the  non- 
irrigating  season  for  stock  and  domestic  purposes,  as  it  flows  across 
their  respective  lan<1,  in  the  natural  beds  or  channels,"  is  not  a  find- 
ing that  defendant  has  the  right  to  use  one-half  of  the  water  flowing 
in  the  stream,  nor  any  given  quantity  thereof,  except  sufficient  for  his. 
stock,  etc.    Id,  ^  t 

Digitized  by  V^OOQ IC 


530  Index. 

7.  Riparian  Rights  not  Applicablb— Prior  Appropriation.— Z/eW,  that 
the  common  law  doctrine  of  liparian  rights  is  uusuited  to  the  condition 
of  this  state,  and  that  this  case  should  have  been  determined  by  the 
application  of  the  principles  of  prior  appropriation.  {Joms  v.  Adams, 
19  Nev.  78,  overruling  Vanskkle  v.  Haines,  7  Nev.  249,  affirmed.)  Reno 
Smelting  Works  v.  Stevenson^  269. 

Sufficiency  of  pleadings  to  entitle  plaintiff  to  injunction  and  equitable  relief. 
(See  Pleadings,  1.)    90. 

WITNESS. 

Hape — Credibility  of  prosecutrix.     (See  Rape,  2.)    122. 

•Opinion  of  witnesses  as  to  facts — ^Not  expert  testimony.     (See  Evidence,  1.) 

260.  .  I 

"Questions  asked  witness — When  statement  of  what  answer  was  expected  j 

should  be  embodied  in  bill  of  exceptions.     (See  Criminal  Law,  6.)    333. 
.  Opinion  of  witnesses,  not  experts,  is  admissible  to  prove  sanity  or  insanity  of  I 

a  defendant.     (See  Criminal  Law,  9.)    333. 
Competency  of  witnesses  to  enable  them  to  testify  as  to  the  sanity  or  insanity  \ 

of  defendant     (See  Criminal  Law,  11.)    333. 
When  objections  to  questions  asked  witness  become  immaterial — Subsequent 

admission  of  testimony  of  same  import.    (See  Objections,  2.)    404. 


6. 
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